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REFORM  OF  THE  FEDERAL  INSANITY  DEFENSE 


WEDNESDAY,  MARCH  16,  1983 

House  of  Representatives, 
Subcommittee  on  Criminal  Justice 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  John  Conyers,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Conyers,  Berman,  Gekas,  and  DeWine. 

Staff  present:  Thomas  W.  Hutchison,  counsel;  Michael  E.  Ward 
and  Barbara  Kammerman,  assistant  counsel;  and  Raymond  V. 
Smietanka,  associate  counsel. 

Mr.  Conyers.  The  subcommittee  will  come  to  order.  Good  morn- 
ing, ladies  and  gentlemen. 

Once  again,  we  take  up  the  insanity  defense,  exploring  its  proper 
scope  and  definition.  Currently,  Federal  law  uses  the  test  recom- 
mended by  the  American  Law  Institute — a  defendant  is  not  guilty 
because  of  a  mental  disease  or  defect  if  he  or  she  lacks  substantial 
capacity  either  to  appreciate  the  wrongfulness  of  his  or  her  conduct 
or  to  conform  that  conduct  to  the  requirements  of  the  law. 

Second,  we  examine  the  question  of  proof.  The  prosecution  pres- 
ently must  prove  the  defendant's  sanity  beyond  a  reasonable  doubt. 
This  is  quite  an  onerous  burden. 

Third,  the  scope  of  psychiatric  testimony  will  be  looked  into.  H.R. 
1280  would  restrict  such  testimony,  and  several  of  our  witnesses 
will  address  that  matter.  Finally,  we  will  explore  commitment  pro- 
cedures. Under  present  Federal  law,  persons  found  not  guilty  on  in- 
sanity grounds  are  discharged  from  Federal  custody.  H.R.  1280  es- 
tablishes procedures  for  the  commitment  of  persons  found  not 
guilty  by  reason  of  insanity. 

Our  first  witness  is  Maj.  Gen.  Kenneth  J.  Hodson,  accompanied 
by  Richard  Lynch,  Esq. 

General  Hodson  is  the  vice  chairperson  of  the  American  Bar  As- 
sociation's Standing  Committee  on  Association  Standards  for 
Criminal  Justice,  and  former  Judge  Advocate  General  of  the  U.S. 
Army.  He  has  a  very  distinguished  background. 

Mr.  Lynch  is  well  known  to  me  and  the  subcommittee  and  is  di- 
rector of  the  criminal  justice  mental  health  standards  project  of 
the  American  Bar  Association. 

We  welcome  you  both,  and  will  incorporate  your  prepared  state- 
ment into  the  record.  I  would  observe  that  this  subcommittee  has 
worked  on  this  quite  a  bit,  as  has  the  Senate  Judiciary  Committee. 
I  was  at  the  White  House  a  couple  of  days  ago,  and  the  Attorney 
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General,  and  the  Senators,  Congressmen,  and  White  House  people 
present  all  agreed  on  the  need  for  action  on  the  insanity  defense. 
You  may  proceed. 

TESTIMONY  OF  KENNETH  J.  HODSON  (MAJ.  GEN.  U.S.  ARMY— RE- 
TIRED), VICE-CHAIRPERSON  OF  THE  AMERICAN  BAR  ASSOCI- 
ATION'S STANDING  COMMITTEE  ON  ASSOCIATION  STANDARDS 
FOR  CRIMINAL  JUSTICE,  ACCOMPANIED  BY  RICHARD  LYNCH, 
ON  BEHALF  OF  THE  AMERICAN  BAR  ASSOCIATION 

General  Hodson.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  for 
me  and  Mr.  Lynch  to  be  given  the  opportunity  to  appear  before 
you.  I  have  a  16-page  statement  with  an  appendix  which  I  assume 
will  be  incorporated  in  the  record. 

Mr.  CoNYERS.  Without  objection,  it  will. 

General  Hodson.  I  know  that  the  committee  members  are  busy, 
and  I  will  try  to  summarize  that  statement  very  briefly  and  then 
open  myself  to  questions,  if  that  would  be  suitable  to  you. 

Mr.  CoNYERS.  Thank  you,  sir. 

General  Hodson.  As  you  pointed  out,  I  am  a  retired  major  gener- 
al, and  I  should  indicate  that  I  served  as  Judge  Advocate  General 
and  later  as  chief  judge  of  the  U.S.  Army  Court  of  Military  Review. 

Before  commenting  directly  or  specifically  on  your  bills,  I  would 
like  to  review  three  policies  that  were  adopted  by  the  American 
Bar  Association  house  of  delegates  on  February  9,  1983.  I  think 
these  three  policies  hit  right  at  the  heart  of  the  problem  that  is 
being  considered  by  the  committee. 

I  will  cover  them  very  briefly,  and  as  I  say,  if  you  have  questions, 
I  will  try  to  answer  them. 

The  first  policy  is  that  the  American  Bar  Association  approves, 
in  principle,  a  defense  of  nonresponsibility  for  crime  which  focuses 
solely  on  whether  a  defendant,  as  a  result  of  mental  disease  or 
defect,  was  unable  to  appreciate  the  wrongfulness  of  his  or  her  con- 
duct at  the  time  of  the  offense  charged. 

You  will  note  that  we  have  struck  out  the  second  leg  of  the  ALI 
test,  the  volitional  test.  We  have  done  that  in  order  to  simplify  the 
defense  of  insanity  and  because  psychiatrists,  as  well  as  lawyers, 
seem  to  agree  that  most  of  the  problems  arising  in  an  insanity  de- 
fense trial,  arise  from  the  volitional  prong.  It  is  difficult  to  define 
and  it  is  also  difficult  for  psychiatrists  and  juries  to  determine 
whether  the  accused  was  unable  to  adhere  to  the  right  or  whether 
he  was  unwilling  to  adhere  to  the  right. 

Thus,  we  think  that  the  volitional  prong  of  the  test  should  be 
eliminated. 

The  second  policy  adopted  by  the  ABA  House  of  Delegates  in  Feb- 
ruary relates  to  the  burden  of  proof,  which  you  have  mentioned, 
Mr.  Chairman,  in  your  opening  statement.  The  ABA  policy  is  that 
in  jurisdictions  utilizing  any  test  for  insanity  which  focuses  solely 
on  whether  the  defendant,  as  a  result  of  mental  disease  or  defect, 
was  unable  to  know,  understand,  or  appreciate  the  wrongfulness  of 
his  or  her  conduct  at  the  time  of  the  offense  charged,  the  prosecu- 
tion should  have  the  burden  of  disproving  the  defendant's  claim  of 
insanity  beyond  a  reasonable  doubt. 


Second,  in  jurisdictions  using  the  ALI  Model  Penal  Code  test, 
which  has  the  two  prongs,  the  cognitive  prong  and  the  volitional 
prong,  the  defendant  should  have  the  burden  of  proving  by  a  pre- 
ponderance of  the  evidence  his  or  her  claim  of  insanity. 

The  third  policy  adopted  in  February  1983  by  the  ABA  house  of 
delegates  opposes  the  enactment  of  any  statute  which  would  sup- 
plant or  supplement  the  verdict  of  not  guilty  by  reason  of  insanity 
with  an  alternative  verdict  of  guilty  but  mentally  ill. 

Now,  I  would  like  to  comment  briefly  on  the  bills  which  are 
being  considered  by  this  committee,  and  apply  the  above  three  poli- 
cies to  those  bills. 

Mr.  CoNYERS.  We  could  save  some  time  by  just  considering  Mr. 
Gekas'  and  Mr.  Conyers'  bills.  That  would  help  things  incredibly. 

General  Hodson.  I  believe  I  can  do  it  in  a  very  summary  order,  if 
you  will,  because  our  three  policies  hit  at  all  of  the  bills  in  one 
aspect  or  another. 

Mr.  Conyers.  All  right. 

General  Hodson.  First,  with  respect  to  H.R.  1280,  1329,  and 
1257—1329,  of  course,  is  Mr.  Gekas'  bill— the  ABA  would  agree 
generally  to  limiting  the  defense  of  insanity  to  the  question  of 
whether  the  defendant  appreciated  the  wrongfulness  of  his  con- 
duct. We  prefer  our  language  of  "appreciate  the  wrongfulness," 
rather  than  the  somewhat  different  wording  used  in  these  three 
bills. 

We  disagree  with  shifting  the  burden  of  proof  to  the  defendant  to 
show  insanity  by  a  preponderance  or  by  a  clear  and  convincing  pre- 
ponderance, of  the  evidence.  The  latter  test  we  find  in  Mr.  Gekas' 
bill.  We  particularly  object  to  Mr.  Gekas'  wording  because  he  is 
combining  two  standards  of  proof  in  one  standard. 

Second,  we  disagree  with  shifting  the  burden  of  proof  to  the  de- 
fendant on  the  issue  of  whether  he  was  unable  to  appreciate  the 
wrongfulness  of  his  conduct.  We  think  that  test  is  simple  and  objec- 
tive and  that  the  prosecution  should  have  to  prove  sanity  beyond  a 
reasonable  doubt. 

With  respect  to  H.R.  47,  which  is  Congressman  Bennett's  bill,  we 
disagree  with  the  abolition  of  the  insanity  defense  and  the  substitu- 
tion of  the  mens  rea  standard. 

We  disagree  with  the  verdict  of  guilty  but  mentally  ill,  or  guilty 
but  insane,  which  is  found  in  H.R.  1257  and  682. 

Now  I  can  summarize  the  reason  for  these  policies  if  you  wish.  I 
have  already  pointed  out  briefly  why  we  prefer  not  to  shift  the 
burden  of  proof  to  the  defense  once  we  have  simplified  the  defense 
on  insanity  by  taking  out  the  volitional  prong.  We  disagree  with 
the  abolition  of  the  insanity  defense  and  substitution  of  the  mens 
rea  standard  because  that  would  permit  an  accused  who  has  lost 
his  sense  of  reality  and  is  insane  by  almost  any  definition,  to  be 
convicted.  Our  belief  right  from  the  beginning,  and  it  continues  to 
be  the  belief  of  our  committee  and  our  task  forces,  is  that  only  the 
blameworthy  should  be  found  guilty. 

If  a  man  has  lost  his  sense  of  reality  and  thus  is  unable  to  appre- 
ciate the  wrongfulness  of  his  act,  we  feel  that  he  should  be  acquit- 
ted. 

We  also  object  to  adding  the  verdict  of  guilty  but  mentally  ill. 
Guilty  but  mentally  ill  is  a  verdict  that  does  not  tell  anybody  any- 


thing.  In  other  words,  it  does  not  say  whether  the  accused  was 
insane  or  not  insane.  If  he  was  insane,  he  should  have  been  found 
not  guilty. 

Mentally  ill  is  one  of  these  vague  terms  that  has  a  lot  of  mean- 
ings to  a  lot  of  different  people,  and  all  of  them  are  different. 

Now,  with  respect  to  the  verdict  of  guilty  but  insane,  we  have 
the  feeling  that  that  is  probably  unconstitutional.  It  has  been  our 
law  for  years  and  years,  hundreds  of  years,  that  an  insane  person 
is  not  blamev/orthy,  and  therefore  cannot  be  convicted.  I  don't 
think  we  should  try  to  change  that  concept. 

That  is  my  reasoning  with  respect  to  the  bills  which  are  pending. 
In  other  words,  we  agree  generally  with  taking  out  that  volitional 
prong,  which  I  think  all  the  bills  have,  but  we  disagree  with  shift- 
ing the  burden  of  proof  to  the  defense  if  we  have  only  the  one 
prong  left. 

We  disagree  very  strongly  with  adding  the  verdict  of  guilty  but 
mentally  ill,  or  guilty  but  insane. 

We  also  do  not  like  to  limit  insanity  to  the  mens  rea  doctrine. 

Now,  in  going  through  our  files,  I  found  several  other  policies  of 
the  American  Bar  Association  that  were  adopted  in  1979  at  the 
time  the  ABA  was  called  upon  to  comment  on  the  then-pending 
Federal  Criminal  Code  revision. 

Those  policies  are  found  on  pages  12  and  13  of  my  statement. 
They  are  not  included  within  the  three  policies  I  discussed.  You 
may  have  questions  about  them;  if  you  do,  I  will  attempt  to  answer 
them. 

I  tried  to  summarize  for  you  existing  ABA  association  policy  re- 
garding insanity  defense  issues,  including  the  three  recently  en- 
acted ABA  policies  focusing  on  the  substantive  test  for  insanity, 
the  burden  of  proof  in  insanity  defense  cases,  and  the  verdict  of 
guilty  but  mentally  ill. 

Those  policies,  and  the  issues  they  address,  are  important  ones. 
Still,  I  would  like  to  point  out  to  the  committee,  there  are  many 
other  extremely  important  mental  health  issues  which  arise  with 
great  frequency  in  the  administration  of  criminal  law.  Some  of 
these  issues  relate  directly  to  the  insanity  defense  and  its  adminis- 
tration. 

Others  deal  with  issues  of  competence  to  stand  trial,  treatment 
of  mentally  disabled  prisoners,  and  important  factors  regarding  the 
roles  and  function  of  mental  health  professionals  in  the  criminal 
process. 

As  my  statement  indicates,  for  the  past  3  years,  we  have  been 
engaged  in  a  project,  with  funding  from  the  John  D.  and  Catherine 
T.  Mac  Arthur  Foundation,  to  look  into  the  problem  of  the  mentally 
ill  in  the  criminal  process. 

Our  task  force  and  committee  uses  the  volunteer  services  of  79 
highly  qualified  psychiatrists,  psychologists,  other  mental  health 
professionals,  prosecutors,  defense  attorneys,  judges,  and  legal 
academicians. 

This  project,  to  the  best  of  my  knowledge,  is  the -first  interdisci- 
plinary effort  to  examine  exhaustively  the  problem  of  mental 
health  and  the  criminal  law.  The  project  is  comprehensive  and 
deals  with  all  mental  health  issues  which  arise  in  the  administra- 


tion  of  criminal  justice,  including  the  six  policies  adopted  by  the 
American  Bar  Association  in  1979. 

I  might  say  that  we  are  already  feeling  that  some  of  those  1979 
policies  are  no  longer  valid.  We  are  looking  into  the  following 
major  areas:  mental  health  and  the  administration  of  criminal  jus- 
tice; professional  roles  and  responsibilities  of  psychiatrists,  lawyers, 
psychologists  and  so  forth;  the  police  role;  intervention  on  behalf  of 
the  mentally  disabled  and  custodial  treatment  of  pretrial  detainees; 
pretrial  mental  evaluation  and  expert  testimony  by  mental  health 
experts;  competence  to  stand  trial;  competence  at  other  procedural 
stages;  nonresponsibility  for  crimes;  civil  commitment  of  insanity 
acquittees;  special  dispositional  statutes;  sentencing  and  placement 
of  mentally  disabled  offenders;  and  treatment  of  mentally  disabled 
offenders. 

I  can  further  advise  you  and  your  committee  that  this  project 
which  is  being  operated  by  the  ABA's  Standing  Committee  on  Asso- 
ciation Standards  for  Criminal  Justice,  is  sensitive  to  the  fact  that 
our  Federal  system  does  not  currently  provide  for  the  possibility  of 
civil  commitment  of  a  person  found  not  guilty  by  reason  of  insan- 
ity; this  issue  is  being  examined  by  our  task  force  on  civil  commit- 
ment of  insanity  acquittees.  In  April  1982,  the  criminal  justice 
criminal  health  standards  project  published  the  ABA  provisional 
criminal  justice  mental  health  standards.  Those  standards  have 
been  widely  circulated  within  and  without  the  American  Bar  Asso- 
ciation. 

Based  upon  comments  and  suggestions  received,  the  project  task 
forces  have  made  substantial  revision  to  those  standards.  In  the 
late  spring  of  this  year,  we  will  be  publishing  a  first,  tentative 
draft  of  the  criminal  justice  mental  health  standard  for  distribu- 
tion on  an  informal  basis  to  the  ABA's  House  of  Delegates. 

It  is  our  current  expectation  that  these  voluminous  standards, 
covering  all  aspects  of  mental  health  issues  in  criminal  law  will  be 
submitted  for  formal  ABA  House  of  Delegates'  action  at  the  associ- 
ation's August  8,  1984,  annual  meeting. 

I  have  here  with  me  this  morning,  Mr.  Chairman,  what  we  call  a 
"black  letter  draft."  That  draft  contains  the  policies  that  we  may 
be  ultimately  asking  the  American  Bar  Association  to  adopt  in 
1984.  It  is  taken  from  our  first  tentative  draft. 

If  the  committee  feels  that  it  would  be  of  any  assistance  to  the 
committee  and  its  staff,  we  would  be  happy  to  make  it  available. 

Mr.  CoNYERS.  We  would  be  delighted  to  receive  that. 

General  Hodson.  As  you  will  note,  this  "black  letter"  draft  con- 
tains no  commentaries,  it  contains  only  the  statement  of  the  princi- 
ples. 

Mr.  CoNYERS.  Thank  you  very  much. 

[The  material  submitted  may  be  found  starting  on  p.  37.] 

Mr.  CoNYERS.  Did  you  want  to  make  a  concluding  remark? 

General  Hodson.  I  wanted  to  point  out  in  conclusion  that  we  are 
very  happy,  in  the  American  Bar  Association,  that  our  policies  and 
the  study  we  have  conducted  have  had  the  vigorous  support  of  the 
American  Psychiatric  Association,  whose  representatives  will  all  be 
here  this  morning.  We  think  it  is  significant  that  the  legal  profes- 
sion and  the  psychiatric  profession  are  in  general  agreement  on 
many  of  these  points. 


Too  often,  lawyers  sit  down  in  a  closed  room  and  decide  what  is 
the  best  system  of  criminal  justice  without  considering  other  disci- 
plines that  have  so  much  to  contribute  to  the  ultimate  success  of 
the  system. 

I  close  by  thanking  you  very  much  for  allowing  me  to  appear  and 
I  would  be  happy  to  answer  any  questions  you  may  have. 

Mr.  CoNYERS.  I  thank  you  very  much,  General  Hodson. 

Mr.  Lynch,  did  you  want  to  add  anything? 

Mr.  Lynch.  Well,  Mr.  Chairman,  I  think  General  Hodson  covered 
the  ABA  policy.  Thank  you. 

Mr.  CoNYERS.  The  only  thing  I  want  to  ask  you  is  this.  I  just  read 
in  some  piece  of  literature  that  there  are  a  lot  of  people  incarcerat- 
ed who  are  clearly  mentally  ill.  They  need  medical  help. 

Are  any  of  your  projects  addressing  that  rather  scandalous  prob- 
lem? 

General  Hodson.  Yes;  our  project  on  sentencing  and  placement 
of  mentally  disabled  offenders  approaches  that,  recognizing  the  fact 
that  in  many  jurisdictions,  they  are  short  of  cash,  they  are  short  of 
experts,  and  they  are  short  of  mental  health  facilities;  we  find  that 
to  be  fairly  true  throughout  the  United  States. 

But  we  are  trying  to  find  a  workable  solution;  one  task  force  has 
attempted  to  lay  down  guidelines  for  the  person  in  the  prison  who 
is  discovered  to  be  mentally  ill  and  in  need  of  mental  health  treat- 
ment, for  his  transfer  to  a  mental  health  facility  and  his  transfer 
back  to  the  prison  in  the  event  he  recovers.  It  is  a  very  difficult 
problem. 

Mr.  CoNYERS.  It  is  a  dollars-and-cents  kind  of  problem,  but  I 
think  it  should  be  embarrassing  to  our  sense  of  justice  that  we 
have  clearly  ill  people  being  shunted  through  the  criminal  justice 
process,  people  whose  biggest  problem  probably  is  that  they  need 
some  serious  medical,  and  probably  psychiatric,  attention. 

I  think  that  is  something  we  will  all  be  looking  at  carefully.  I  am 
glad  you  are  on  it. 

General  Hodson.  One  thing  that  was  pointed  out  to  us  by  our  ex- 
perts in  the  other  disciplines  was  that  the  prisoner  who  shows 
these  signs  is  transferred  to  the  mental  health  facility  and  there  he 
receives  treatment.  He  seems  to  recover  and  he  goes  back  to  the 
prison,  and  shortly  thereafter,  he  develops  the  same  symptoms  all 
oyer  again.  It  is  kind  of  a  yo-yo  operation  in  that  it  depends  on  the 
kind  of  facilities  that  are  available,  both  for  confinement  and  for 
treatment. 

Mr.  CoNYERS.  I  will  tell  you  one  thing.  Building  more  and  more 
prisons,  as  if  we  do  not  know  they  are  all  going  to  fill  up  in  2  years, 
is  not  one  of  the  most  brilliant  solutions  that  I  have  heard. 

Mr.  Lynch.  Mr.  Chairman,  I  might  add  that  in  discussions  re- 
garding the  ABA  policy  opposing  the  enactment  of  guilty  but  men- 
tally ill  verdicts,  the  judgment  of  the  ABA  Standing  Committee  on 
Association  Standards  for  Criminal  Justice  and  of  our  mental 
health  project  task  forces  was  that  during  the  sentencing  phase  of 
a  criminal  proceeding  tribunals  currently  have  power  to  order,  as 
part  of  a  presentence  report,  a  psychiatric  workup.  In  addition, 
these  ABA  entities  felt  that  it  should  be  obligatory  on  State  correc- 
tional systems  to  see  to  it  that  offenders  who  do  have  substantial 
mental  health  problems  should  receive  treatment.  If  not  for  the 


sake  of  the  offender,  then  for  society's  self-protection,  our  project 
task  forces  have  paid  particular  attention  in  drafting  provisional 
standards  to  the  issue  of  transferring  prisoners  to  mental  health 
facilities  and  in  stressing  the  need  for  adequate  mental  health 
treatment  for  convicts.  As  General  Hodson  has  explained,  these 
and  other  related  issues  will  be  considered  by  the  ABA's  house  of 
delegates  in  August  1984.  Current  ABA  policy  set  forth  in  our 
standards  on  the  legal  status  of  prisoners,  does  however  address 
the  rights  of  prisoners  to  medical  and  mental  health  treatment. 

Mr.  CoNYERS.  Thank  you. 

Mr.  Gekas. 

Mr.  Gekas.  Mr.  Chairman,  thank  you,  I  really  appreciate  the 
statement  that  was  presented  by  the  General  and  I  ask  you  to  re- 
spond to  just  a  few  inquiries,  General. 

It  seems  to  me  that  the  division  of  responsibility  on  burden  of 
proof  that  you  have  outlined  here  applies  to  your  overview  of  the 
various  States  and  what  they  are  employing  with  respect  to  the 
type  of  insanity  defense. 

I  am  concerned  about  what  we  should  do  with  a  statute  that  will 
apply  uniformly  in  the  Federal  jurisdiction.  You  seem  to  imply 
that  where  the  M'Naghten  rule  is  being  used,  that  the  burden  of 
proof  should  remain  with  the  prosecution. 

General  Hodson.  Correct,  sir. 

Mr.  Gekas.  Then  you  go  on  to  say  that  it  should  be  shifted 

General  Hodson.  As  you  know,  about  half  the  States  have  one 
and  about  half  have  the  other. 

Mr.  Gekas.  I  understand.  What  I  am  talking  about  is  we  are 
trying  to  fashion  one  that  will  apply  to  the  Federal  jurisdiction  and 
as  the  chairman  properly  has  indicated,  shifting  the  burden  of 
proof  to  the  defendant  seems  to  be  one  of  the  areas  of  unanimity 
that  we  are  approaching  in  this  field. 

Therefore,  it  seems  to  me  that  by  that,  we  are  rejecting  the  bifur- 
cation that  you  apply  here,  and  that  we  are  intent  on  shifting  the 
burden  to  the  defense  side. 

Do  you  have  comment  on  that? 

General  Hodson.  Yes;  well,  when  the  chairman  mentioned  una- 
nimity of  opinion  on  that,  I  thought  to  myself,  I  should  say  it  is  not 
unanimous  because  the  ABA  disagrees  with  it.  Anyway,  the  reason 
for 

Mr.  Gekas.  No;  let's  explore  that.  Do  you  prefer  to  apply  only  the 
M'Naghten  rule  and  therefore  leave  the  burden  on  the  side  of  the 
prosecution? 

General  Hodson.  For  a  simplified  M'Naghten,  that  is  absolutely 
correct. 

Mr.  Gekas.  All  right,  given  the  fact  that  we  reject  that,  if  we  do, 
then  we  have  to  take — under  your  recommendations — both  the  vo- 
litional and  the  cognitive  portions  of  the  defense. 

General  Hodson.  You  would  use  the  ALI  test  and  then  the 
burden  would  be  on  the  accused,  the  defense,  by  a  preponderance. 

Mr.  Gekas.  I  understand.  Now,  what  do  you  recommend,  just 
staying  with  the  M'Naghten  rule? 

General  Hodson.  Well,  our  standard — one  thing  I  would  want  to 
point  out  is  that  our  standards  are  generally  directed  at  the  States. 

Mr.  Gekas.  That  is  what  I  thought. 
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General  Hodson.  It  is  an  attempt  to  achieve  uniformity  of  treat- 
ment of  mentally  ill,  mentally  diseased  persons  by  the  States. 

Mr.  Gekas.  But  our  responsibility  is  to  draft  something  that  will 
apply  to  the  Federal  jurisdiction. 

General  Hodson.  We  feel — I  think  I  speak  correctly — we  feel 
that  this  would  also  be  suitable  for  adoption  by  the  Federal  Gov- 
ernment, and  should  be  applicable  to  trials  in  Federal  courts. 

One  of  the  reasons  we  feel  that  way  is  that,  as  you  well  know, 
when  the  Federal  rules  are  promulgated  and  Federal  statutes  are 
enacted,  every  State,  almost  invariably,  takes  a  look  at  them  be- 
cause they  feel  that  the  Federal  Government  is  sort  of  the  leader. 
You  will  find  out  in  almost  every  State,  the  Federal  Rules  of  Crimi- 
nal Procedure  have  been  adopted  almost  verbatim. 

So,  we  feel  that  the  Federal  Government  should  adopt  our  modi- 
fied M'Naghten  rule,  if  you  will,  and  keep  the  burden  on  the  pros- 
ecution for  a  very  practical  reason.  One  is  that  the  prosecution, 
historically  in  this  country,  has  had  the  burden  of  proving  each 
and  every  element  of  the  offense  beyond  a  reasonable  doubt  for 
years.  In  the  English  common  law  before  it,  we  had  the  same  rule. 

Once  you  take  away  that  burden  and  say  with  respect  to  an  in- 
sanity offense,  the  burden  is  on  the  defendant,  we  feel  you  are  re- 
lieving the  prosecution,  to  a  certain  extent,  of  a  longstanding  re- 
sponsibility of  proving  his  guilt — his  blameworthiness,  if  you  will, 
beyond  a  reasonable  doubt. 

Mr.  Gekas.  General,  you  are  referring  to  the  history  of  the 
M'Naghten  rule  and  the  historic  burden  that  has  always  been  ap- 
plied with  the  prosecution.  I  thought,  when  I  was  growing  up  in 
law,  that  the  burden  of  proving  affirmative  defense  is  on  the  de- 
fendant. It  seems  to  me  that  my  first  forays  into  the  criminal  law, 
we  saw  that  the  burden  of  proving  the  M'Naghten  defense  was  on 
the  defense;  was  it  not? 

General  Hodson.  I  am  not  sure  that  I  can  answer  that,  but 

Mr.  Gekas.  Well,  at  least  in 

General  Hodson.  I  have  been  in  the  Federal  system  for  some- 
thing like  40  years,  and  the  prosecution  has  always  had  the  burden 
of  proving  sanity  beyond  a  reasonable  doubt. 

Mr.  Gekas.  That  I  understand.  We  always  had  that  burden  in 
every  State,  too.  I  practiced  in  Pennsylvania  and  prosecuted  in 
Pennsylvania.  We  always  had  the  burden  of  proving  beyond  a  rea- 
sonable doubt  on  the  side  of  the  prosecution. 

What  I  am  talking  about  is  that  I  do  not  recall  when  the  insanity 
defense  was  used — this  is  back  in  the  1950's  and  the  1960's — that 
the  burden  of  proof  remained  in  the  Commonwealth  or  in  the  pros- 
ecution to  prove  every  element  of  absence  of  insanity. 

General  Hodson.  Right. 

Mr.  Gekas.  It  shifted  automatically  to  the  defendant  before  Su- 
preme Court  rulings  came  in  to  the  contrary. 

General  Hodson.  The  Supreme  Court  has  ruled  in  certain  cases 
that  the  burden  is  on  the  prosecution  to  prove  beyond  a  reasonable 
doubt  that  that  "affirmative  defense"  did  not  exist.  But  it  has  not 
extended  that  to  the  insanity  defense  yet,  at  least  as  far  as  the 
States  are  concerned. 

Mr.  Gekas.  Well,  I  believe  that  the  Hinckley 


General  Hodson.  In  other  words,  we  think  shifting  the  burden  is 
a  matter  of  public  policy  and  does  not  have  constitutional  over- 
tones. 

Mr.  Gekas.  I  believe  that  the  Hinckley  case  has,  of  course,  caused 
the  public  itself  to  raise  hues  and  cries  about  the  nature  of  the  in- 
sanity defense,  but  even  among  legal  scholars,  practitioners,  legis- 
lators, et  cetera,  it  seems  that  we  have  reached  the  point  where  we 
want  to  see,  for  a  variety  of  reasons,  that  the  defense  should  have 
that  burden. 

This  is  what  now  is  giving  me  further  problems  with  your  recom- 
mendations since  I  firmly  believe  in  the  M'Naghten  rule,  and  I  also 
firmly  believe  that  there  should  be  a  defense  of  insanity  and  that 
that  should  remain  as  part  of  our  law. 

You  are  really  confusing  me  now  on  my  thinking.  But  thank  you 
for  confusing  me. 

General  Hodson.  Well,  I  will  say  one  thing,  and  I  think  you  will 
agree  with  this,  this  is  a  matter  upon  which  reasonable  men  can 
disagree. 

Mr.  CoNYERS.  We  would  like  to  welcome  Mr.  DeWine  of  Ohio  to 
the  subcommittee.  Please  proceed,  sir. 

Mr.  DeWine.  No  questions,  Mr.  Chairman,  thank  you  very  much. 

Mr.  CoNYERS.  Excellent  beginning,  yes,  thank  you  very  much. 
[Laughter.] 

Mr.  Berman. 

Mr.  Berman.  I  would  not  mess  with  that  now. 

Mr.  CoNYERS.  Counsel. 

Thank  you  very  much,  gentlemen.  We  invite  you  to  stay  and  listen 
to  the  medical  panel  coming  up  shortly. 

[The  prepared  statement  of,  and  the  material  submitted  by.  Gen- 
eral Hodson  follows:] 
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Prepared  Statement  of  Gen.  Kenneth  J.  Hodson 
Mr.   Chairman  and  Members  of  the  Subcommittee  on  Criminal  Justice: 

My  name  is  Kenneth  J.  Hodson  (Major  General,  United  States  Army  - 
Retired).  I  am  currently  the  Vice-Chairperson  of  the  American  Bar 
Association's  Standing  Committee  on  Association  Standards  for  Criminal 
Justice  and  I  formerly  served  as  Chairperson  of  that  Committee  and  of  the 
ABA's  Section  of  Criminal  Justice.  My  legal  background  includes  service 
as  Judge  Advocate  General  of  the  United  States  Army  and  as  Chief  Judge 
of  the  United  States  Army's  Court  of  Military  Review.  I  am  pleased  to  be 
here  today  to  represent  the  views  of  the  American  Bar  Association  on  the 
Insanity  Defense.  I  am  accompanied  today  by  Richard  P.  Lynch,  Staff 
Director  to  the  Standing  Committee  and  Director  of  the  ABA's  Criminal 
Justice  Mental  Health  Standards  Project. 

Mr.  Chairman,  before  commenting  directly  on  specific  bUls  being 
scrutinized  by  your  Subcommittee,  I  would  like  to  review  briefly  policies 
on  the  insanity  defense  adopted  by  the  American  Bar  Association's  House 
of  Delegates  on  February  9,  1983.  To  assist  your  Subcommittee  in  its 
deliberations,  Mr.  Chairman,  1  have  included  as  an  appendix  to  this 
testimony  a  complete  copy  of  the  insanity  defense  report  submitted  by  the 
Standing  Committee  on  Association  Standards  for  Criminal  Justice  and  the 
Commission  on  the  Mentally  Disabled  to  the  ABA's  House  of  Delegates. 
The  recommendations  within  that  report  were  approved  by  the  House  of 
Delegates  and,  while  the  body  of  the  report  itself  does  not  represent  ABA 
policy,  I  thought  it  would  be  helpful  to  provide  the  Subcommittee  the 
background  information  contained  within  our  report.  Let  me  now 
summarize  for  you  the  actual  insanity  defense  recommendations  which  were 
approved  by  the  ABA  House  of  Delegates: 
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AMERICAN  BAR  ASSOCIATION 
POLICY  ON  SUBSTANTIVE  TEST   FOR  INSANITY 

The  ABA  approves  in  principle  a  defense  of  nonresponsibiUty  for 
crime  which  focuses  solely  on  whether  a  defendant,  as  a  result  of  mental 
disease  or  defect,  was  unable  to  appreciate  the  wrongfulness  of  his  or  her 
conduct  at  the  time  of  the  offense  charged. 

Adoption  of  this  recommendation  represents  a  change  in  American  Bar 
Association  policy.  Since  1975  the  Association  had  supported  the  American 
Law  Institute's  Model  Penal  Code  test  for  insanity.  That  test  contained 
"cognitive"  and  "volitional"  prongs.  In  essence  it  was  designed  to 
determine  whether  a  defendant  was  able  to  understand  the  wrongfulness  or 
criminality  of  conduct  or  whether  the  defendant  was  able  to  conform  that 
conduct  to  the  requirements  of  law.  Virtually  all  of  the  federal  circuits 
utilize  the  American  Law  Institute-Model  Penal  Code  test.  In  addition, 
some  25  states  use  the  ALI  test  or  a  modification  thereof.  The  ABA's  new 
policy  eliminates  the  so-called  "volitional"  or  "control"  prong  of  the  test. 
While  our  new  policy  preserves  an  independent  defense  of  insanity,  there 
is  no  question  that  our  policy  narrows  the  scope  of  that  defense.  Our 
view  was  that  a  psychiatric  defense  focusing  on  issues  regarding  volition 
or  control  of  conduct  had  created  substantial  problems  in  the 
administration  of  justice.  Vie  felt  that  psychiatric  and  other  expert 
testimony  regarding  volition  and  control  was  highly  subjective,  increased 
the  possibilities  of  fabrication  and  enhanced  the  possibility  of  jury  mistake 
in  insanity  defense  trials.  During  the  recent  public  and  legislative 
debates  regarding  the  insanity  defense,  calls  for  outright  aboUtion  have 
been  heard.  The  American  Bar  Association  poUcy  rejects  abolition  and 
favors    retention    of    the    insanity    defense    on    a    narrowed    scale.       In    our 
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judgment,  our  policy  will  allow  for  the  exculpation  of  those  who  were  so 
mentally  deranged  that  they  could  not  appreciate  the  wrongfulness  of  their 
conduct.  Thus,  our  test  adheres  to  the  criminal  law's  requirement  that 
criminal  punishment  is  dependent  upon  blameworthiness. 

We  are  hopeful  that  adoption  of  our  substantive  test  for  insanity  will 
lend  clarity  to  this  perplexing  area  of  the  criminal  law.  While 
medical- scientific  knowledge  regarding  mental  disease  or  defect  is  in  flux, 
we  submit  that  the  focus  on  "cognitive"  issues  will  provide  a  more 
objective  test.  Over  the  past  three  decades  the  history  of  the 
administration  of  the  "irresistible  impulse"  and  "volitional"  tests  has  not 
been  a  happy  one:  performance  did  not  live  up  to  promise.  Expectations 
that  medical-scientific  knowledge  could  provide  clear-cut  guidelines  have 
bred  confusion  rather  than  clarity.  I  think  it  noteworthy  that  this  view  is 
shared,  in  the  main,  by  the  American  Psychiatric  Association.  Later  this 
morning,  Mr.  Chairman,  you  will  hear  from  the  representatives  of  that 
Association  and  I  think  they  will  confirm  psychiatric  doubts  about  the 
volitional  prong  of  insanity  defense  tests. 


AMERICAN  BAR  ASSOCIATION 

POLICY   ON  ALLOCATION   OF 

BURDEN  OF  PROOF  IN   INSANITY  DEFENSE  CASES 

The    ABA    approves    the    following    allocation    of    burden    of    proof    in 

insanity  defense  cases: 

That  in  jurisdictions  utilizing  any  test  for  insanity 
which  focuses  solely  on  whether  the  defendant,  as  a 
result  of  mental  disease  or  defect,  was  unable  to 
know,  understand  or  appreciate  the  wrongfulness  of 
his  or  her  conduct  at  the  time  of  the  offense  charged, 
the  prosecution  should  have  the  burden  of  disproving 
the  defendant's  claim  of  insanity  beyond  a  reasonable 
doubt;     and,    secondly,    that    in    jurisdictions    utilizing 
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the  ALI-Model  Penal  Code  test  for  insanity  the 
defendant  should  have  the  burden  of  proving  by  a 
preponderance  of  the  evidence  his  or  her  claim  of 
insanity. 

Federal  practice  since  Davis  v.  United  States,  160  U.S.  469  (1895) 
has  required  the  prosecution  to  bear  the  burden  of  proof  on  a  beyond  a 
reasonable  doubt  standard  in  insanity  defense  cases.  It  should  be  noted 
that  the  Davis  rule  was  based  upon  the  court's  supervisory  powers  and 
lacks  constitutional  underpinnings.  In  1952  Leland  v.  Oregon.  343  U.S. 
790,  made  it  clear  that  a  state  may  shift  the  burden  of  proof  to  a 
defendant  in  insanity  defense  cases.  That  holding  was  buttressed  in 
Patterson  v.  New  York,  432  U.S.  197  (1977)  and  the  Patterson  holding  has 
been  followed  in  more  recent  cases.  In  our  view,  there  is  no  consti- 
tutional impediment  in  shifting  the  burden  of  proof  regarding  insanity  to 
the  defendant. 

With  that  understanding,  let  me  explain  the  ABA's  new  allocation  of 
burden  policy.  Absent  constitutional  prerequisites,  we  think  that  the 
allocation  of  burden  of  proof  in  insanity  defense  cases  is  a  public  policy 
issue.  Because  we  think  that  mistakes  in  the  administration  of  the 
insanity  defense  occur  primarily  when  the  volitional  prong  of  insanity 
defense  tests  is  used,  we  think  there  is  ample  moral  and  public  poUcy 
justification  for  shifting  the  burden  in  such  cases  to  the  defendant. 
Because  the  risk  of  mistake  is  greatly  reduced  under  the  kind  of  cognitive 
test  which  the  ABA  now  supports,  we  suggest  that  a  shift  from 
prosecution  to  defendant  is  not  warranted  when  a  solely  cognitive  test  is 
employed.  Under  our  theories  of  criminal  law  the  prosecution  must  alv/ays 
prove  all  elements  of  an  offense  beyond  a  reasonable  doubt.  Affirmative 
defenses    are,    of   course,    special   circumstances    raised   by    defendants    and 
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they  can  create  confusion  and  uncertainty  regarding  burdens  of 
persuasion.  Nevertheless,  we  think  that  the  law  is  clear  on  this  issue  and 
that  a  public  policy  rather  than  a  constitutional  factor  governs  the 
allocation  of  burden  of  proof  in  insanity  defense  cases.  The  kind  of 
narrowed  substantive  test  for  insanity  which  the  ABA  has  adopted  does 
not  require  a  shift  of  the  burden  of  proof  to  a  defendant.  In  contrast, 
the  wider  latitude  offered  under  cognitive-volitional  tests  justifies  a  shift 
of  the  burden  to  the  defendant  on  a  preponderance  of  the  evidence  level. 
We  recommend  such  a  shift  in  those  jurisdictions  which  choose  to  continue 
to  utilize  volitional  tests. 

AMERICAN  BAR  ASSOCIATION 
POLICY  ON   GUILTY   BUT  MENTALLY   ILL  STATUTES 

The  ABA  opposes  the  enactment  of  statutes  which  supplant  or 
supplement  the  verdict  of  Not  Guilty  by  Reason  of  Insanity  with  an 
alternative  verdict  of  Guilty  But  Mentally  111. 

Nine  jurisdictions  currently  provide  for  a  verdict  of  Guilty  But 
Mentally  111  by  statute.  The  ABA  opposes  the  enactment  of  such  statutes. 
Our  reasons  for  such  opposition  are  two-fold.  First,  supplanting  or 
supplementing  the  verdict  of  Not  Guilty  by  Reason  of  Insanity  with  an 
alternative  verdict  of  Guilty  But  Mentally  111  provides  no  assistance  to 
juries  in  deciding  whether  or  not  a  defendant  is  criminally  responsible. 
No  one  who  has  ever  witnessed  an  insanity  defense  trial  can  doubt  that  a 
jury  has  a  diffictdt  job  in  deciding  guilt  or  the  lack  thereof  because  of 
insanity.  That  is  a  hard  choice  and,  as  in  any  criminal  trial,  that  choice 
is  supposed  to  be  hard.  Adding  an  alternative  or  supplemental  verdict  of 
Guilty    But    Mentally    lU   further   complicates    the   jury's   task.      Under   this 
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new  form  of  verdict  juries  must  make  a  decision  not  only  regarding  sanity 
or  insanity,  but  must  make  a  choice  between  mental  illness  and  insanity. 
The  latter  distinction  is  difficult  even  for  highly  trained  and  experienced 
mental  health  professionals.  We  conclude  that  this  new  verdict  form  offers 
no  assistance  whatever  in  determining  criminal  responsibility  and  we  submit 
that  that  determination  is  the  principal  function  of  a  criminal  trial.  Next, 
we  submit  that  this  new  verdict  form  offers  no  assistance  on  the  issue  of 
disposition.  Under  some  existing  Guilty  But  Mentally  111  schemes  it  would 
appear  that  appropriate  mental  health  treatment  follows  as  a  natural 
consequence.  That  is  not  the  case.  If  the  purpose  of  a  Guilty  But 
Mentally  111  verdict  is  to  ensure  that  convicted  offenders  receive  mental 
health  treatment,  we  submit  that  this  verdict  form  is  unnecessary. 
Sentencing  tribunals  have  the  power  to  inquire  into  an  offender's  mental 
health  treatment  requirements.  Correctional  authorities  have  the  power  to 
provide  mental  health  treatment.  Enlightened  self-interest  dictates  that,  to 
the  extent  possible,  society  provide  mental  health  treatment  to  its 
convicted  offenders.  Virtually  all  convicted  offenders  will  be  released  into 
society  sooner  or  later.  The  interests  of  those  imprisoned  offenders  and 
the  interests  of  society  require  that  mental  health  treatment  be  provided. 
Treatment  should  not  be  conditioned  upon  a  finding  of  Guilty  But  Mentally 
lU.  It  simply  is  not  necessary  and  even  a  cursory  examination  of 
correctional  research  literature  will  indicate  that  high  proportions  of 
imprisoned  offenders  have  mental  health  problems.  In  essence,  the  ABA 
policy  says  that  guilty  defendants  should  be  found  guilty. 

These   then   are   the   current   American   Bar  Association   policies  on   the 
insanity     defense.       These     policies     are     clear-cut     and     I     hope     that     my 
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explanations  of  the  three  new  policies  have  provided  the  Subcommittee  with 
an  understanding  of  the  rationale  behind  each  of  these  new  policies. 
Having  addressed  these  policies,  I  would  now  like  to  comment  briefly  upon 
a  number  of  the  bills  currently  under  consideration  by  the  Subcommittee. 
For  purposes  of  analysis  I  have  grouped  these  bills  under  two  main 
headings  and  I  would  like  to  turn  my  attention  first  to  the  bill  introduced 
by  Chairman  Conyers. 

BILLS  WHICH  ELIMINATE  THE 
VOLITIONAL  PRONG  OF  THE  INSANITY  TEST 

H.R.  1280,  introduced  by  Subcommittee  Chairman  Conyers,  would, 
like  the  ABA  policy,  limit  the  test  for  insanity  to  issues  of  cognition.  In 
principle  the  test  for  insanity  as  set  forth  in  H.R.  1280  adheres  to  the 
basic  thrust  of  the  ABA's  new  policy.  There  are  some  differences  and  the 
ABA  would  prefer  language  indicating  that  a  defendant  did  not 
"appreciate"  wrongfulness,  rather  than  the  bill's  use  of  the  term 
"understand"  wrongfulness.  This  is  perhaps  a  minor  difference.  The  test 
for  insanity  as  set  forth  in  H.R.  1280  does  eliminate  the  volitional  prong  of 
the  ALI-Model  Penal  Code  test  currently  used  by  the  federal  circuits  and 
the  ABA  supports  that  elimination. 

H.R.  1280  would  also  shift  the  burden  of  proof  to  the  defendant  by  a 
preponderance  of  the  evidence.  The  ABA  does  not  support  this  provision. 
Our  policy  would  shift  the  burden  to  a  defendant  only  in  those 
jurisdictions  which  continue  to  rely  upon  a  "volitional"  test.  We  think  that 
public  policy  dictates  such  a  shift  based  upon  advantages  to  the  defendant 
inherent  in  the  wider  and  more  subjective  vohtional  test.  These 
arguments,    we    suggest,    do   not   apply   when   the   test   relied   upon   focuses 
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solely  on  cognitive  issues.  Because  a  cognitive  test  will  be  more 
susceptible  to  objective  proofs  we  submit  that  the  prosecution  should 
continue  to  bear  the  burden  of  proof  on  a  beyond  a  reasonable  doubt 
standard.  Thus,  ABA  policy  would  not  support  the  shift  of  the  burden  of 
proof  as  that  shift  is  currently  contained  within  H.R.   1280. 

H.R.  1329,  introduced  by  Congressman  Gekas,  Ranking  Minority 
Member  of  this  Subcommittee,  would  eliminate  the  "volitional"  or  "control" 
prong  of  the  test  for  insanity.  To  that  extent,  ABA  policy  would  support 
H.R.  1329  inasmuch  as  it  coincides  with  our  current  policy.  I  should 
point  out,  however,  that  the  insanity  test  contained  within  H.R.  1329 
continues  to  use  the  "substantial  capacity"  language  of  the  current 
ALI-Model  Penal  Code  test.  Like  the  volitional  prong  itself,  the 
"substantial  capacity"  language  tends  to  be  subjective  and  vague.  The 
ABA'S  new  test  for  insanity  does  not  use  the  old  ALI  "substantial 
capacity"  formulation.  Instead  of  talking  about  the  lack  of  "substantial 
capacity  to  appreciate"  our  test  speaks  of  a  defendant's  inability  to 
"appreciate  the  wrongfulness  of  conduct."  We  think  that  the 
"appreciation"  language  is  more  precise  and  that  it  avoids  to  some  extent 
subjective  disputes  which  can  arise  in  interpreting  the  degree  of  cog^tion 
or  the  lack  thereof  that  amounts  to  a  "substantial  capacity." 

In  addition,  H.R.  1329  would  shift  the  burden  of  proof  under  this 
strictly  cognitive  test  to  the  defendant.  It  should  be  noted  that  the  shift 
would  reqmre  a  defendant  to  prove  the  existence  of  the  defense  by  "a 
clear  and  convincing  prepondersince  of  the  evidence."  We  would  suggest 
that  this  formulation  melds  two  accepted  evidentiary  quantum  measures: 
that  of  "preponderance"  and  that  of  "clear  and  convincing."     Our  policy  is 
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clear  in  recommending  that  the  prosecution  bear  the  burden  of  proof 
beyond  a  reasonable  doubt  under  the  kind  of  cognitive  test  proposed  by 
H.R.  1329.  We  could  not  support  the  burden-shifting  provisions  of  H.R. 
1329. 

BILLS  WHICH  ABOLISH  AN   INDEPENDENT 
DEFENSE  OF  INSANITY   OR   CREATE 
ALTERNATIVE  VERDICTS  OR  PLEAS 

H.R.      47,     introduced     by     Congressman     Bennett,      represents     the 

abolitionist  or  "mens  rea"  limitation  approach  to  the  insanity  defense.     This 

bill  is  similar  to  the  Idaho  statute  which  became  effective  on  July  1,    1982. 

The     ABA     does    not     support     the    abolitionist    or     "mens     rea"     limitation 

approach.       ABA    policy    favors    retention    of    an    independent    defense    of 

insanity.       Congressman     Bennett's     bill     would     abolish     the     independent 

defense  and  furthermore  constitutes  a  perplexing  "solution"   to  verdicts  of 

not   gxiilty  by   reason  of  insanity.      The  bill  purports  to  limit  the  insanity 

defense  to  issues  involving  whether  a   defendant   lacked  the   state  of  mind 

required  as  an  element  of  the  offense  charged.     This  portion  seems  to  be  a 

"mens    rea"    or    "elements"    limitation    and    the    biU    then    makes    clear    that 

mental    disease    or    defect    does    not    otherwise    constitute    a    defense    to    a 

criminal   charge.      Under  our   system   of  criminal  jurisprudence   the    state's 

failure    to    prove    beyond    a    reasonable    doubt    all   elements    of   the    offense 

charged    must    result    in    acquittal.      Thus,    a    defendant    who    successfully 

challenges  the  state's  proof  on  an  element  of  the  crime  could  not  be  found 

not  guilty  only  by  reason  of  insanity.     Such  a  defendant  would  have  to  be 

found   simply   not   guilty.     Moreover,    this  bill  would  empower  the  court  to 

impose  a  sentence  of  imprisonment   upon  a  defendant   who  had  been   found 
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not  griiilty  only  by  reason  of  insanity.  Defendants  found  not  guilty  have 
been  acquitted:  the  imposition  of  criminal  punishments  on  acquittees  is 
both  logically  and  legally  impossible.  The  constitutionality  of  this 
provision  is  more  than  dubious.  This  bill  does  not  deserve  consideration. 
It  mocks  the  law,  creates  a  new  class  of  "criminal  acquittees"  and  offends 
basic  notions  about  the  limits  of  governmental  power. 

H.R.  1257,  introduced  by  Congressman  Lagomarsino,  also  represents 
a  bill  designed  to  eliminate  the  volitional  prong  of  the  ALI-Model  Penal 
Code  test  currently  employed  by  the  federal  circuits.  To  the  extent  that 
the  test  as  set  forth  in  this  bill  recommends  the  elimination  of  the 
volitional  prong,  we  support  it.  We  continue  to  prefer  the  specific 
language  contained  within  the  ABA's  new  insanity  defense  policy  indicating 
that  a  defendant  "was  unable  to  appreciate"  the  wrongfulness  of  conduct. 
H.R.  1257,  like  H.R.  1280,  would  shift  the  burden  of  proof  to  the 
defendant  on  a  preponderance  of  the  evidence  level.  As  I  indicated  in 
comments  on  H.R.  1280,  the  ABA  supports  such  a  shift  in  the  burden  of 
proof  to  a  defendant  only  in  those  jurisdictions  which  continue  to  utilize  a 
volitional  test.  H.R.  1257  also  provides  for  a  verdict  of  guilty  but 
mentally  ill.  The  ABA  does  not  support  the  concept  of  guilty  but  mentally 
ill.  Our  reasons  for  opposing  the  creation  of  such  verdicts  are  set  forth 
earlier  in  this  statement  and  are  contained  in  greater  detail  in  the 
appendix  to  this  statement.     We  oppose  such  verdicts. 

H.R.  682,  introduced  by  Congressman  Solomon,  would  introduce  the 
concept  of  a  plea  of  gtulty  but  insane  and  a  verdict  of  guilty  but  insane  in 
the  adjudication  of  insanity  defense  cases.     The  ABA  opposes  the 
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enactment  of  gxiilty  but  mentally  ill  verdicts  and  the  provisions  of  H.R. 
682  amount,  in  essence,  to  the  same  thing.  Under  this  bill  a  defendant 
who  lacked  the  requisite  state  of  mind  for  the  offense  charged  could 
nonetheless  be  found  guilty  but  insane.  The  ABA  opposes  the  enactment 
of  gviilty  but  mentally  ill  statutes  and  this  bill  would  accomplish  the  same 
end  by  changing  the  nomenclature  from  gmlty  but  mentally  ill  to  guilty  but 
insane.  The  ABA  would  oppose  the  provisions  of  this  bill  under  its 
recently  adopted  policies  regarding  the  insanity  defense.  Our  position  is 
that  guilty  defendants  should  be  found  guilty.  Like  H.R.  47,  this  bill 
would  provide  for  a  gvdlty  verdict  notwithstanding  the  fact  that  the 
prosecution  failed  to  prove  all  elements  of  an  offense  charged  beyond  a 
reasonable  doubt.  We  do  not  think  that  resorting  to  special  verdicts  of 
guilty  but  mentally  ill  or  guilty  but  insane  will  assist  in  the  disposition  of 
defendants  suffering  substantial  mental  diseases  or  defects.  The  ABA  has 
recently  affirmed  its  adherence  to  an  independent  defense  of  insanity. 
The  scope  of  that  defense  has  been  narrowed.  Defendants  whose  mental 
condition  is  not  severe  enough  to  warrant  a  verdict  of  not  guilty  by 
reason  of  insanity  should  be  convicted.  The  ABA's  Legal  Status  of 
Prisoners  Standards  make  it  clear  that  medical  and  mental  health  treatment 
should  be  provided  to  prisoners.  Incarcerated  offenders  are  commonly 
transferred  on  a  daily  basis  to  mental  health  facilities  in  virtually  every 
jurisdiction  within  the  country.  Thus,  procedures  for  treating  severe 
mental  conditions  of  prisoners  should  not  be  dependent  upon  the  enactment 
of  new  verdict  forms. 
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INCOMPETENCE  TO  STAND  TRIAL, 
DISPOSITION  OF  INSANITY  ACQUITTEES 
AND  THOSE  FOUND   GUILTY  BUT  MENTALLY   ILL  OR  GUILTY   BUT   INSANE 

Mr.  Chairman,  I  have  attempted  to  review  the  several  bills  currently 
under  consideration  by  your  Subcommittee  as  those  biUs  touch  upon  the 
insanity  defense  policies  recently  enacted  by  the  American  Bar  Associa- 
tion's House  of  Delegates.  I  recognize,  however,  that  H.R.  1280  and 
other  proposed  bills  deal  with  additional  issues.  Some  of  those  bUls,  for 
example,  deal  with  the  disposition  of  persons  found  "guilty  but  mentally 
ill"  or  "guilty  but  insane."  As  I  have  already  indicated  the  American  Bar 
Association  opposes  statutes  which  would  introduce  the  concept  of  "guilty 
but  mentally  ill."  In  addition,  H.R.  1280  in  particular  deals  with  matters 
involving  mental  incompetence  to  stand  trial  and  the  ramifications  thereof 
as  well  as  the  disposition  of  insane  offenders.  Many  provisions  of  this  bill 
track  provisions  of  earlier  federal  criminal  code  revision  biUs.  Those 
earlier  bills  were  the  subject  of  careful  study  by  the  ABA.  Those  studies 
resulted  in  the  establishment  of  several  ABA  policy  statements.  I  would 
like  to  summarize  those  for  you.  The  policies  I  refer  to  were  adopted  by 
the  House  of  Delegates  at  the  Association's  Midyear  Meeting  in  February, 
1979  and  they  include  an  expressed  preference  for: 

•  a  standard  of  "clear  and  convincing"  evidence  as  a  prerequisite  for 
a  determination  of  competency  to  stand  trial; 

•  a  determination  by  a  "preponderance  of  the  evidence"  that  an 
imprisoned  person  is  suffering  from  mental  disease  or  defect  as  the 
standard  of  proof  required  for  transferring  that  person  to  a  mental 
hospital  or  prison  hospital  facility; 

•  the  delivery,   upon  request,  of  a  jury  instruction  explaining  the 
effect  of  a  verdict  of  not  guilty  by  reason  of  insanity; 

•  a  right  to  trial  by  jury  on  the  issue  of  civil  commitment; 
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•  allowing  a  defendant  to  refuse  a  court-ordered  psychiatric 
examination  to  determine  competence;   and, 

•  that  a  hearing  on  issues  of  hospitalizing  a  person  acquitted  by 
reason  of  insanity  or  of  a  person  due  for  release  but  suffering  from 
mental  disease  or  defect  be  held  within  a  time  limit  of  120  days  with 
the  possibility  of  extension  by  the  court. 

Mr.    Chairman,    I  bring  these  ABA  policies  as  enacted  in  1979  to  your 

Subcommittee's  attention. 


AMERICAN  BAR  ASSOCIATION 
CRIMINAL  JUSTICE  MENTAL  HEALTH  STANDARDS   PROJECT 

I   have  tried  to   summarize   for  you  existing  American   Bar  Association 

policies    regarding    insanity    defense    issues    including    the    three    recently 

enacted    ABA    policies    focusing   on    the    substantive    test    for   insanity,    the 

burden   of  proof  in  insanity   defense   cases   and   the   verdict   of   g^lty   but 

mentally    ill.      Those    poUcies    and    the    issues    they    address    are    important 

ones.     Still,  there  are  many  other  extremely  important  mental  health  issues 

which  arise  with  great  frequency  in  the  administration  of  the  criminal  law. 

Some    of    these    issues    relate    directly    to    the    insanity    defense    and    its 

administration.       Others    deal    with    issues    of    competence    to    stand    trial, 

treatment   of   mentally    disabled   prisoners   and   important    factors    regarding 

the    roles    and    functions    of    mental    health    professionals    in    the    criminal 

process.     I  do  want  you  and  your  colleagues  to  know  that  these  issues  are 

not  being  ignored  by  the  American   Bar  Association.     In  that  regard,   Mr. 

Chairman,    I    can    inform    you    that    the    ABA    has    been    operating    a    major 

Criminal    Justice    Mental    Health    Standards    Project    since    February,     1981, 

That   project,    with    generous   funding   from   the   John   D.    and    Catherine    T. 

MacArthur    Foundation,    now    utilizes    the    volunteer    services    of    79    highly 

qualified  psychiatrists,  psychologists,  other  mental  health  professionals. 
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prosecutors,     defense     attorneys,     judges     and     legal     academicians.       The 

project  is  comprehensive  and  deals  with  all  mental  health  issues  which  arise 

in   the    administration   of   criminal   justice.      Six    separate    Task    Forces    are 

currently   working  on  the   development  of  proposed  standards  dealing  with 

the  following  major  areas: 

Mental     Health     and     the     Administration     of     Criminal     Justice: 
Professional  Roles  and  Responsibilities 

The  Police  Role:     Intervention  on  Behalf  of  the  Mentally  Disabled 
and  Custodial  Treatment  of  Pretrial  Detainees 

Pretrial    Mental    Evaluations    and    Expert    Testimony    by    Mental 
Health  Experts 

Competence  to  Stand  Trial 

Competence  at  Other  Procedural  Stages 

Nonresponsibility  for  Crime 

Civil  Commitment  of  Insanity  Acquittees 

Special  Dispositional  Statutes 

Sentencing  and  Placement  of  Mentally  Disabled  Offenders 

Treatment  of  Mentally  Disabled  Prisoners 
I  can  further  advise  you  and  your  Committee  colleagues  that  this 
project  which  is  being  operated  by  the  ABA's  Standing  Committee  on 
Association  Standards  for  Criminal  Justice  is  sensitive  to  the  fact  that  our 
federal  system  does  not  currently  provide  for  the  possibility  of  civil 
commitment  of  persons  found  not  gtdlty  by  reason  of  insanity.  This  issue 
is  being  examined  by  our  Task  Force  on  Civil  Commitment  of  Prosecuted 
Persons. 

In  April  of  1982,  the  Criminal  Justice  Mental  Health  Standards  Project 
published  the  ABA  Provisional  Criminal  Justice  Mental  Health  Standards. 
Those  standards  have  been  widely  circulated  within  and  without  the  ABA. 
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Based  upon  comments  and  suggestions  received,  the  project  Task  Forces 
have  made  substantial  revisions  to  those  Standards.  In  the  late  spring  of 
this  year  we  will  be  publishing  a  First  Tentative  Draft  of  the  Criminal 
Justice  Mental  Health  Standards  for  distribution  on  an  informational  basis 
to  the  ABA's  House  of  Delegates.  It  is  our  current  expectation  that  these 
voluminous  standards  covering  all  aspects  of  mental  health  issues  in  the 
criminal  law  will  be  submitted  for  formal  ABA  House  of  Delegates  action  at 
the  Association's  August,  1984  Annual  Meeting.  I  will  be  pleased  to 
answer  your  questions  regarding  the  Criminal  Justice  Mental  Health 
Standards  Project  but  I  am  constrained  to  indicate  that  none  of  the 
project's  recommendations  constitute  ABA  policy  and  will  not  do  so  unless 
and  until  they  are  formally  adopted  by  our  House  of  Delegates.  I  can  tell 
you  after  working  on  this  project  for  over  two  years  and  after  having  had 
the  benefit  of  association  with  a  host  of  nationally  recognized  legal  and 
psychiatric  experts  who  have  devoted  thousands  of  hours  to  the  project's 
work  that  the  issues  involved  are  highly  complex.  I  would  suggest  that 
the  recent  policy  statements  on  the  insanity  defense  issued  by  the 
American  Psychiatric  Association  and  the  American  Bar  Association 
represent  a  highly  desirable  convergence  of  opinion  on  major  insanity 
defense  issues.  I  would  suggest  that  the  principal  elements  of  agreement 
between  these  two  major  professional  associations  may  be  of  interest  to 
your  Subcommittee  and  to  other  Congressional  Committees  reviewing 
legislative  policy  regarding  the  insanity  defense. 

On  behalf  of  the  American  Bar  Association  I  express  appreciation  for 
the  opportunity  to  appear  before  the  Subcommittee  and  to  provide 
information  regarding  ABA  policies.     I  hope  that  the  information  provided 
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by  the  American  Bar  Association  will  be  helpful  in  the  Subcommittee's 
continuing  deliberations  of  important  insanity  defense  questions.  Thank 
you. 
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APPENDIX 


AMERICAN  BAR  ASSOCIATION 

POLICY  ON  THE 

INSANITY  DEFENSE 


Recommendations  One,  Two  and  Three 
on  pages  1-2  of  the  enclosed  Report 
were  formally  adopted  as  American  Bar 
Association  policy  by  the  ABA  House 
of  Delegates  on  February  9,  1983. 
While  the  text  of  the  Report,  set  forth 
at  pages  2-9,  explains  the  Recommenda- 
tions, it  does  not  represent  ABA 
policy.  The  House  of  Delegates  acts 
only  upon  Recommendations  contained 
within  Reports  and  thus  the  text  of 
the  enclosed  Report  serves  merely  as 
supporting  commentairy. 


Approved  by  the 

ABA  House  of  Delegates 

February  9,  1983 


ABA  Standing  Committee  on 

Association  Standards  for  Criminal  Justice 

1800  M  Street,   NW 

Washington.   DC       20036 

202/331-2287 
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AMERICAN  BAR  ASSOCIATION 

STANDING  COMMITTEE  ON  ASSOCIATION  STANDARDS  FOR  CRIMINAL  JUSTICE 

AND 
COMMISSION  ON  THE  MENTALLY  DISABLED 

REPORT  TO  THE  HOUSE  OF  DELEGATES 

RECOMMENDATIONS 
The  Standing  Committee  on  Association  Standards  for  Criminal  Justice 
and  the  Commission  on  the  Mentally  Disabled  recommend  that  the  following 
policy  positions  be  adopted: 

Recommendation  One 
RESOLVED,  That  the  American  Bar  Association  approves,  in  prin- 
ciple, a  defense  of  nonresponsibUity  for  crime  which  focuses  soleh'  on 
whether  the  defendant,  as  a  result  of  mental  disease  or  defect,  was  unable 
to  appreciate  the  wrongfulness  of  his  or  her  conduct  at  the  time  of  the 
offense  chsirged; 

Recommendation  Two 
AND    RESOLVED,    That    the    American    Bar    Association    approves    the 
following  allocation  of  burden  of  proof  in  insanity  defense  cases: 

That    in    jurisdictions    utilizing    any    test    for    insanity    which    focuses 
solely   on    whether   the    defendant,    as    a    result    of    mental    disease    or 
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defect,  was  unable  to  know,  xinderstand  or  appreciate  the  wrong- 
fulness of  his  or  her  conduct  at  the  time  of  the  offense  charged,  the 
prosecution  shotild  have  the  burden  of  disproving  the  defendant's 
claim  of  insanity  beyond  a  reasonable  doubt;  and,  secondly,  that  in 
jurisdictions  utilizing  the  ALI-Model  Penal  Code  test  for  insanity  the 
defendant  should  have  the  burden  of  proving  by  a  preponderance  of 
the  evidence  his  or  her  claim  of  insanity; 

Recommendation  Three 
AND     FURTHER     RESOLVED,     That     the     American     Bar     Association 
opposes  the  enactment  of  statutes  which   supplant  or  supplement  the  ver- 
dict  of   Not    Guilty    By    Reason   of   Insanity   with   an   alternative   verdict   of 
Guilty  But  Mentally  111. 

REPORT 

Recommendation  One 

Current  ABA  Policy 

The  American  Bar  Association's  present  policy  position  on  the  insanity 
defense  was  reached  at  the  Association's  1975  Annual  Meeting.  At  that 
time  the  House  of  Delegates  approved  a  recommendation  stating  that  "The 
defense  of  insanity  should  not  be  limited  to  cases  where  the  defendant,  as 
a  result  of  mental  disease  or  defect,  lacked  the  state  of  mind  required  as 
an  element  of  the  offense  charged,  as  provided  in  §  522  of  S.l.  Section 
503  of  the  Brown  Commission  adopts  the  American  Law  Institute  defense, 
and  this  section  is  supported  in  principle."  The  American  Law  Institute 
test  for  insanity  provides: 

A  person  is  not  responsible  for  criminal  conduct  if  at 
the  time  of  such  conduct  as  a  result  of  mental  disease 
or  defect  he  lacks  substantial  capacity  either  to  appre- 
ciate the  criminality  [wrongfulness]  of  his  conduct  or 
to  conform  his  conduct  to  the  requirements  of  law. 

The  Impetus  for  Reconsideration 

Since  the  Hinckley  verdict  was  announced  in  June,  1982  the  country 
has  been  embroiled  in  public,  professional  and  legislative  debates  re- 
garding the  insanity  defense.     Arguments  for  and  against  the  insanity 
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defense  have  been  loud  and  passionate.  Over  two  score  bills  to  abolish  or 
reform  the  insanity  defense  are  under  Congressional  consideration  and 
legislatures  in  many  states  are  also  considering  the  aboUtion  or  the  reform 
of  the  defense.  Since  early  1981  the  Standing  Committee  on  Association 
Standards  for  Criminal  Justice,  throujrh  its  comprehensive  Criminal  Justice 
Mental  Health  Standards  Project,  has  been  considering  issues  regarding  the 
insanity  defense,  together  with  the  full  scope  of  mental  health  problems 
which  arise  in  the  administration  of  the  criminal  law.  While  the  voluminous 
Standards  recommendations  from  the  Standing  Committee  on  comprehensive 
Criminal  Justice  Mental  Health  Standards  will  not  be  presented  for  formal 
House  of  Delegates  consideration  until  the  Annual  Meeting  in  1984,  events 
have  suggested  that  early  House  of  Delegates  consideration  of  key  insanity 
defense  issues  would  be  helpful  to  Congress,  state  legislatures  and  the 
public. 

The  Alternatives 

In  any  re-examination  of  the  insanity  defense,  the  options  for  change 
are  limited.  The  first  option  is  to  retain  ABA  policy  favoring  "the 
cognitive-volitional  test  embodied  within  the  ALI's  Model  Penal  Code.  The 
next  option  is  to  restrict  the  defense  by  eliminating  the  "volitional"  prong 
of  the  ALI  test  while  retaining  (and  perhaps  redefining)  the  "cognitive" 
portion  of  the  test.  Finally,  the  last  option  is  to  adopt  the  "mens  rea" 
approach  -  an  approach  which  would  eliminate  insanity  as  an  independent, 
exculpatory  doctrine. 

The  last  option  -  the  so-called  "mens  rea"  limitation  -  should  be 
rejected  out  of  hand.  This  is  the  abolitionist  approach  and  would  do  away 
with  an  independent,  exculpatory  defense  of  insanity.  Such  a  jarring 
reversal  of  hundreds  of  years  of  moral  and  legal  history  would  constitute 
an  unfortunate  and  unwarranted  overreaction  to  the  Hinckley  verdict. 

The  basis  for  the  insanity  defense  is  a  moral  one.  And  questions 
regarding  the  defense  are  moral  rather  than  scientific  questions.  The 
ethical  foundations  of  the  criminal  law  are  rooted  in  beliefs  about  human 
rationality,  deterrabUity  and  free  will.  These  beliefs  represent  articles  of 
moral  faith  rather  than  scientific  fact.  Those  who  would  embrace  the 
abolitionist  or  "mens  rea"  approach  woxild  eliminate  any  criterion  of  excul- 
pation based  on  mental  disease  which  is  independent  of  the  elements  of 
particular  crimes.  This  overly  harsh  narrowing  of  the  extent  to  which 
mental  disease  or  defect  could  be  taken  into  account  in  establishing  non- 
responsibility  for  crime  would  require  those  who  administer  and  apply  the 
law  to  condemn  as  criminal  the  acts  of  some  mentally  ill  defendants  who 
were  uncontrovertibly  psychotic  and  grossly  out  of  touch  with  reality.  To 
label  as  criminals  those  so  severely  disturbed  that  they  could  not  appre- 
ciate the  wrongfiilness  of  their  acts  offends  the  moral  tenets  of  the  crim- 
inal law  and,  we  submit,  would  offend  the  moral  intxiitions  of  the  com- 
munity. This  approach  -  exemplified  by  the  Administration  Bill  (S.  2390, 
introduced  by  request  by  Senator  Thurmond)  and  by  legislation  enacted  in 
Montana  and  Idaho  -  would  mean  that  judges  and  juries  would  be  forced 
either  to  return  convictions  which  would  be  morally  obtuse  or  to  acqmt  in 
outright  defiance  of  the  law.  The  abolitionist  approach  as  embodied  within 
the  mens  rea  limitation  would  prevent  the  exercise  of  humane  moral  judg- 
ment -  and  it  is  that  exercise  which  has  distinguished  our  criminal  law 
heritage.     For  these  reasons  we  rejected  the  mens  rea  approach. 
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Next,  we  consider  the  option  of  retaining  as  American  Bar  Association 
policy  the  cognitive-volitional  test  for  insanity.  We  suggest  that  this 
option  also  be  rejected.  Our  grounds  for  recommending  the  rejection  of 
this  option  are  based  upon  the  fact  that  psychiatric  concepts  of  mental 
abnormality  remain  fluid  and  imprecise.  Most  academic  commentary  upon 
this  subject  during  the  past  decade  continues  to  question  the  scientific 
basis  for  assessments  of  volitional  incapacity.  And  it  is  the  validity  of  the 
volitional  portion  of  this  test  which,  we  submit,  merits  rejection  of  current 
policy  favoring  a  cognitive-volitional  test  for  insanity. 

While  the  test  we  propose  in  Recommendation  One  eschews  outright 
abolition,  it  narrows  the  breadth  of  our  current  policy.  Our  proposed  test 
captures  one  of  the  key  ideas  contained  within  the  ALI  test  -  appreciation 
of  the  wrongfulness  of  one's  conduct.  That  portion  of  the  ALI  test  cor- 
rectly expanded  the  cognitive  focus  of  the  earlier  M'Naghten  test.  Cog- 
nition, as  defined  within  the  1843  M'Naghten  rules,  was  limited  to 
"knowing." 

[E]very  man  is  presumed  to  be  sane.  .  .  .  [T]o 
establish  a  defence  on  the  ground  of  insanity,  it  must 
be  clearly  proved  that,  at  the  time  of  the  committing 
of  the  act,  the  party  accused  was  labouring  under 
such  a  defect  of  reason,  from  disease  of  the  mind,  as 
not  to  know  the  nature  and  quality  of  the  act  he  was 
doing;  or  if  he  did  know  it,  that  he  did  not  know  he 
was  doing  what  was  wrong. 

The  drafters  of  the  Model  Penal  Code  used  the  terra  "appreciate" 
rather  than  "know"  to  take  into  account  the  emotional  or  "affective"  dimen- 
sions of  severe  mental  disorder  and  thereby  meant  to  facilitate  a  full 
clinical  description  of  the  defendant's  perceptions  and  understanding  at  the 
time  of  the  offense.  We  believe  that  this  was  an  important  and  valuable 
suggestion  and  we  endorse  it  in  our  proposed  language  "unable  to  appre- 
ciate the  wrongfulness  of  that  defendant's  conduct.  .  ."  This  formulation 
will  allow  proper  and  necessary  expert  testimony  regarding  "appreciation." 
We  also  emphasize,  however,  that  the  overly  vague  "substantial  capacity" 
language  of  the  ALI  test  does  not  appear  within  our  formulation.  We 
choose  instead  to  employ  the  term  "unable."  In  our  judgment  the  formu- 
lation of  our  proposed  test  poses  for  the  jury  a  more  concrete  question 
and  reduces  the  risk  that  juries  will  interpret  the  test  too  loosely.  To  the 
extent  that  the  drafters  of  the  Model  Penal  Code  used  the  "substantial 
capacity"  formulation  to  achieve  flexibility,  we  think  the  term  "appreciate" 
adequately  accomplishes  this  objective. 

Of  even  greater  importance  is  the  fact  that  our  proposed  test  elimin- 
ates the  "volitional"  part  of  the  ALI  test.  This  is  a  noteworthy  aspect  of 
our  proposal  for  it  would  do  away  with  that  portion  of  expert  testimony 
regarding  the  impairment  of  "normal"  behavioral  controls.  And,  we  sub- 
mit, it  is  just  this  volitional  or  behavioral  part  of  the  ALI  test  that  has 
brought  the  insanity  defense  under  increasing  attack.  During  the  1950's  a 
wave  of  clinical  optimism  suggested  that  scientific  knowledge  concerning 
psychopathology  had  expanded  to  the  extent  that  informed  judgments  could 
be  made  regarding  Impairment  of  behavioral  control.  That  optimism  was 
reflected    in    the    volitional    portion    of    the    ALI    test.       Yet,     experience 
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confirms  that  there  is  still  no  accurate  scientific  basis  for  measuring  one's 
capacity  for  self-control  or  for  calibrating  the  impairment" of  such  capacity. 
There  is,  in  short,  no  objective  basis  for  distingmshing  between  offenders 
who  were  undeterrable  and  those  who  were  merely  undeterred,  between  the 
impulse  that  was  irresistible  and  the  impulse  not  resisted,  or  between 
substantial  impairment  of  capacity  and  some  lesser  impairment.  Whatever 
the  precise  terms  of  the  volitional  test,  the  question  is  iinanswerable  or, 
at  best,  can  be  answered  only  by  "moral  (and  not  medical)  gfuesses."  In 
our  opinion,  to  even  ask  the  volitional  question  invites  fabricated  expert 
claims,  vindermines  the  equal  administration  of  the  penal  law  and  com- 
promises the  law's  deterrent  effect. 

The  defense  of  nonresponsibiHty  for  crime  set  forth  in  Recommen- 
dation One  does  away  with  "irresistible  impulse"  and  other  volitional  or 
"control"  aspects  of  expert  testimony.  It  attempts  to  focus  instead  on  the 
extent  to  which  a  defendant  could  "appreciate"  the  wrongfulness  of  his 
conduct.  In  our  judgment,  this  proposal  is  in  concert  with  current  clinical 
expertise.  The  principal  problem  with  continuing  utilization  of  the  Voli- 
tional or  "control"  test  is  that  the  test  is  combined  with  vague  or  broad 
interpretations  of  the  terra  "mental  disease."  And  it  is  the  mixing  of  these 
two  ephemeral  notions  that  results  inevitably  in  unstructured  expert 
specvilation  regarding  the  psychological  causes  of  criminal  behavior.  This 
is  the  result  especially  in  cases  where  defendants  have  a  personality 
disorder,  an  impulse  disorder  or  any  other  diagnosable  abnormality  short 
of  clinically  recognized  psychoses.  Our  proposal  will  eliminate  expert 
speculation  in  these  highly  subjective  areas  and  will,  we  submit,  help 
psychiatrists,  counsel  and  courts  focus  on  those  legitimate  and  more 
objective  psychiatric  factors  which  should  be  taken  into  consideration  in 
determining  responsibility  for  crime.  Our  proposal  preserves  the  penal 
law's  moral  imperative  of  blameworthiness  as  a  predicate  for  criminal 
punishment.  Our  proposal  constructs  a  more  objective  basis  for  evaluating 
the  exculpatory  weight  of  legitimate  psychiatric  testimony.  We  urge  the 
House  of  Delegates  to  approve  Recommendation  One. 

Recommendation  Two 

Cxirrent  ABA  PoUcy 

Current  ABA  policy  is  silent  upon  the  allocation  of  the  burden  of 
proof  in  insanity  cases. 

Background 

Currently,  federal  practice  allocates  the  burden  of  proof  to  the 
prosecution  in  insanity  defense  cases  on  a  beyond  a  reasonable  doubt 
standard.  This  allocation  follows  the  ruling  in  Davis  v.  United  States.  160 
U.S.  469  (1895)  which  first  enunciated  the  federal  rule  requiring  the 
prosecution  to  prove  a  defendant's  sanity  beyond  a  reasonable  doubt  once 
that  defendant  introduced  some  evidence  regarding  insanity.  While  Davis 
enunciated  this  rule,  it  lacks  constitutional  underpinnings  and  is  based 
upon  the  court's  supervisory  powers.  Leland  y.  Oregon,  343  U.S.  790 
(1952)  made  it  clear  that  a  state  may  shift  the  burden  of  proof  to  a 
defendant  in  insanity  defense  cases.  The  Leland  holding  was  buttressed 
in  1977   when  the  Supreme  Court  decided  Patterson  v.   New   York,   432   U.S. 
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197.     Thus,  there  is  no  constitutional  impediment  in  shifting  the  burden  of 
proof  regarding  insanity  to  the  defendant. 

Sanity  is  presumed  by  the  criminal  law  and  thus  every  criminal  defen- 
dant is  presumed  sane  unless  and  until  the  defendant  bears  the  burden  of 
producing  evidence  of  insanity.  Once  a  defendant  introduces  evidence  of 
insanity,  the  bxirden  of  persuasion  must  be  allocated.  Under  current 
federal  law  following  Davis,  the  prosecution  has  the  burden  of  proving 
sanity  beyond  a  reasonable  doubt.  Within  the  several  states  allocation  of 
the  burden  of  persuasion  in  insanity  cases  is  split:  27  states  (including 
the  District  of  Columbia  in  non-federal  cases)  place  the  burden  on  the 
defendant  and  the  bvilk  of  these  states  utilize  a  "preponderance  of  evi- 
dence" standard.  In  contrast,  24  states  place  the  burden  on  the  prose- 
cution and  require  the  prosecution  to  prove  sanity  beyond  a  reasonable 
doubt.  For  a  full  state-by-state  delineation  regarding  the  test  for  insanity 
and  the  allocation  of  burden  of  proof  in  insanity  cases,  see  the  Appendix 
to  this  report. 

• . 

Since  the  Hinckley  trial,  much  has  been  said  about  the  proper  alloca- 
tion of  the  burden  of  proof  in  insanity  cases.  Under  reform  proposals 
which  would  abolish  the  insanity  defense  -  such  as  the  mens  rea  approach 
-  the  allocation  issue  does  not,  nor  should  it,  arise.  Mens  rea  is  an 
element  of  the  crime  and  the  prosecution  clearly  must  bear  the  burden  of 
proving  all  elements  of  the  crime  charged  beyond  a  reasonable  doubt. 
Under  our  proposed  defense  of  nonresponsibiUty ,  however,  the  allocation 
of  the  burden  of  proof  remains  an  important  policy  consideration.  More- 
over, allocation  of  the  burden  in  insanity  cases  will  remain  an  important 
policy  consideration  in  all  jurisdictions  providing  an  affirmative  defense  of 
nonresponsibiUty  for  crime  due  to  mental  disease  or  defect  regardless  of 
the  exact  formulation  of  the  test  employed. 

Rationale  for  Recommendation  Two 

Absent  constitutional  prerequisites,  we  suggest  that  the  allocation  of 
the  burden  of  proof  in  insanity  cases  is  a  public  policy  issue.  Recommen- 
dation Two  represents  our  proposed  solution  to  the  allocation  problem.  We 
submit  that  the  proposal  is  workable  and  defensible.  It  provides  that  the 
burden  should  fall  upon  the  prosecution  to  disprove  a  defendant's  claim  of 
insanity  in  those  states  using  a  test  which  focuses  solely  on  whether  the 
defendant,  as  a  res\ilt  of  mental  disease  or  defect,  was  unable  to  know, 
understand  or  appreciate  the  wrongfulness  of  his  conduct.  This  embrace 
of  the  Davis  doctrine  recognizes  that  a  narrowing  of  the  insanity  test 
requires  that  the  "risk  of  error"  remain  with  the  prosecution.  In 
contrast,  the  second  part  of  our  Recommendation  provides  that 
jurisdictions  employing  the  combined  cogfnitive-vohtional  test  shoxild  shift 
the  burden  of  proof  to  the  defendant.  This  part  of  the  recommendation 
recognizes  the  right  of  jurisdictions  to  place  the  burden  on  the  defendant 
when  that  defendant  is  the  recipient  of  the  possible  benefits  flowing  from 
an  expanded  insanity  test.  The  shift  is  thus  a  quid  pro  quo  for  the 
greater  latitude  implicit  vrithin  the  volitional  part  of  the  test. 

We  are  convinced  that  mistakes  in  the  administration  of  the  insanity 
defense  occur  primarily  when  the  volitional  prong  of  the  current  ALl-Model 
Penal    Code    formulation   is    the    test    employed.      That    being   the    case,    we 
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suggest  that  there  is  ample  moral  and  public  policy  justification  for 
shifting  the  burden  in  such  cases  to  the  defendant.  Conversely,  we 
suggest  that  the  risk  of  mistake  is  greatly  reduced  under  the  kind  of 
cognitive  test  set  forth  in  Recommendation  One.  The  reduction  of  risk  in 
such  cases  supports  our  view  that  there  is  no  justification  for  shifting  the 
burden  of  proof  to  the  defendant.  Because  our  proposed  test  as  set  forth 
in  Recommendation  One  is  more  finite  and  more  objective,  we  conclude  that 
under  this  test  the  burden  of  proof  should  reside  with  the  prosecution  on 
a  beyond  a  reasonable  doubt  standard. 

Some  commentators  argue  that  the  prosecution  should  generally  bear 
the  burden  of  persuading  the  factfinder  beyond  a  reasonable  doubt  of  all 
facts  which  are  regarded  as  necessary  to  establish  an  ethically  adequate 
predicate  for  criminal  liability.  When  so-called  affirmative  defenses  are 
involved,  the  question  becomes  whether  a  just  penal  law  can  fail  to  give 
exculpatory  effect  to  the  claimed  defense.  If  the  law  need  not  recognize  a 
defense  at  all,  it  is  then  entirely  proper  to  recognize  the  defense  if  and 
only  if  the  defendant  bears  the  risk  of  non-persuasion.  This  may  be'- the 
correct  approach  in  cases  involving  claims  of  duress  or  entrapment,  for 
example.  However,  the  cognitive  test  of  insanity  seems  to  us  somewhat 
different.  If  exculpation  is  morally  required  when  certain  facts  exist, 
then,  as  a  general  rule,  the  prosecution  should  be  required  to  negate  the 
existence  of  those  facts  beyond  a  reasonable  doubt.  Under  our  proposed 
defense  of  nonresponsibility  for  crime  as  set  forth  in  Recommendation  One, 
this  general  rule  woxild  apply  and  the  prosecution  would  be  reqmred  to 
prove  a  defendant's  sanity  beyond  a  reasonable  doubt.  Nevertheless,  we 
recognize  that  other  forms  of  the  insanity  defense  present  special 
considerations  which  warrant  and  justify  a  departure  from  the  general  rule 
disfavoring  burden-shifting  on  ethically  essential  predicates  for  liability. 
Such  is  the  case  when  an  expanded  cognitive-volitional  test  for  insanity, 
as  embodied  within  the  ALl-Model  Penal  Code  test,  is  utilized.  In  that 
situation  the  affirmative  defense,  because  of  its  very  nature,  cannot  be 
linked  to  external  realities  nor  can  it  be  tested  against  ordinary  exper- 
ience. When  tied  to  "volitional"  criteria  the  test  can  lend  itself  to  fabri- 
cation and  produce  jury  confusion. 

Recommendation  Two  makes  a  purposeful  distinction  between  the 
narrow  confines  of  our  redefinition  of  a  defense  of  nonresponsibility  for 
crime  and  the  broader,  more  elusive  ALI-Model  Penal  Code  test.  For  these 
reasons  we  urge  the  House  of  Delegates  to  approve  Recommendation  Two. 

Recommendation  Three 

Current  ABA  Policy 

The  American  Bar  Association  has  no  current  policy  position  on 
statutes  which  supplant  or  supplement  the  verdict  of  Not  Guity  by  Reason 
of  Insanity  with  an  alternative  verdict  of  Guilty  But  Mentally  111. 

Background 

At  least  eight  states  currently  have  "guilty  but  mentally  ill"  statutes 
(Michigan,  Indiana,  Illinois,  Kentucky,  Georgia,  Delaware,  Alaska  and  New 
Mexico).     The  first  state  to  create  the  new  verdict  of  "guilty  but  mentally 
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ill"  wais  Michigan.  The  Michigan  legislation  came  in  response  to  the 
Michigan  Supreme  Court  opinion  in  People  v.  McQuillan.  221  N.W.2d  569 
(1974).  In  that  case  the  Michigan  Supreme  Court  ruled  that  the  state's 
automatic  commitment  statute  for  persons  adjudicated  not  guilty  by  reason 
of  insanity  was  a  violation  of  their  due  process  and  equal  protection 
rights.  Further,  the  Court  ruled  that  persons  acquitted  by  reason  of 
insanity  could  be  held  for  a  specified  period  of  sixty  days  for  the  purpose 
of  observation  and  evaluation  of  their  current  mental  health  status.  At 
the  conclusion  of  that  brief  diagnostic  commitment,  the  Court  indicated  that 
those  acquitted  were  entitled  to  the  same  rights  regarding  release  as  were 
accorded  to  all  persons  who  had  been  committed  under  the  general  civil 
commitment  statute  for  psychiatric  treatment.  In  Michigan,  as  in  many 
states,  the  criteria  for  general  civil  commitment  involves  findings  that  a 
person  is  mentally  ill  and  that,  because  of  that  mental  illness,  the  person 
is  imminently  dangerous  to  himself  or  others.  In  reaction  to  the  McQuillan 
ruling,  Michigan  enacted  the  "guilty  but  mentally  ill"  verdict.  To  be 
found  "guilty  but  mentally  ill"  a  defendant  must  first  file  notice  of  an 
intent  to  rely  upon  the  insanity  defense.  The  factfinder  may  then  •'find 
the  defendant  "guilty  but  mentally  ill"  if  it  concludes  beyond  a  reasonable 
doubt:  that  the  defendant  committed  the  act  charged;  that  the  defendant 
was  mentally  ill  at  the  time  of  the  offense  charged;  and,  that  the 
defendant  was  not  legally  insane  at  the  time  of  the  offense  charged.  The 
Michigan  statute  represents  one  form  of  "guilty  but  mentally  ill"  legislation 
in  which  the  verdict  of  "gfuilty  but  mentally  ill"  is  an  additional  option. 

Another  type  of  insanity  defense  reform  legislation  under  consider- 
ation since  the  Hinckley  verdict  supplants  a  not  guilty  by  reason  of 
insanity  verdict  with  verdict  forms  of  "guilty  but  mentally  ill"  or  "g^ty 
but  insane".  The  latter  form  we  suggest  is  unconstitutional  on  its  face  for 
it  recognizes  no  exculpatory  grounds  even  for  the  g^'ossest  type  of 
psychosis  which  would,  presumably,  preclude  requisite  mens  rea.  We 
disapprove  of  reform  legislation  which  supplants  a  not  guilty  by  reason  of 
insanity  verdict  with  a  verdict  form  of  "guilty  but  mentally  ill  (or 
insane)." 

We  also  disapprove  the  "guilty  but  mentally  ill"  verdict  which  simply 
represents  an  added  jury  option.  There  are  two  apparent  and  different 
objectives  behind  this  kind  of  ""guilty  but  mentally  ill""  statute.  One 
relates  to  an  assessment  of  the  defendant's  criminal  responsibility  at  the 
time  of  the  offense  and  the  other  relates  to  the  disposition  of  the  defen- 
dant after  criminal  adjudication.  Determinations  regarding  the  defendant's 
criminal  responsibility  for  the  act  are,  in  essence,  backward-looking  and 
are  based  on  moral  criteria.  The  dispositional  determinations  are  forward- 
looking  and  depend  primarily  upon  predictive  judgments  about  the  defen- 
dant's future  behavior  and  the  possibility  of  successfvil  treatment. 

In  our  opinion,  the  "guilty  but  mentally  iU"  verdict  offers  no  help  in 
the  diffictilt  question  of  assessing  a  defendant's  criminal  responsibility. 
This  determination  in  insanity  cases  is  essentially  a  moral  judgment.  If  in 
fact  the  defendant  is  so  mentally  diseased  or  defective  as  to  be  not  crimi- 
nally responsible  for  the  offending  act,  it  would  be  morally  obtuse  to 
assign  criminal  liability.  The  factfinder's  answer  sho\ild  not  be  "yes, 
but.  ..."  We  conclude  that  the  "guilty  but  mentally  ill"  verdict  also 
lacks    utility    in    the    forward-looking    determination    regarding    disposition. 
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Giiilty  defendants  should  be  found  guilty.  Disposition  questions,  including 
questions  concerning  the  appropriate  form  of  correctional  treatment,  should 
be  handled  by  the  sentencing  tribunal  and  by  correctional  authorities. 
Enlightened  societal  self-interest  suggests  that  aU  felony  convicts  should 
receive  professional  mental  health  screening  and  that,  whenever  Indicated, 
those  convicts  should  receive  appropriate  mental  health  therapy.  Identi- 
fying convicts  in  need  of  such  treatment  and  following  up  that  identifi- 
cation process  with  actual  treatment  has  nothing  to  do  with  the  form  of 
verdict.  In  our  judgment  the  "guilty  but  mentally  ill"  verdict  is  a  moral 
sleight-of-hand  which  simply  will  not  do.  We  urge  the  House  of  Delegates 
to  approve  Recommendation  Three. 

Respectfully  submitted. 


B.  James  George,  Jr.,  Chairperson  Bruce  J.  Ennis,   Chairman 

Standing  Committee  on  Association  Commission     on     the     Mentally 

Standards  for  Criminal  Justice  Disabled 


February,  1983 
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Appendix   One 

TARLE  ON   CURRENT   TESTS   FOR   INSANITY.   ALLOCATION  OF  BURDEN   AND 
QUATs'TUM  OF  PROOF  WITHIN  FEDlJRAL  JURISDICTlONg  AND  THE  SF:V1-RAL  STATES 


FEDERAL 


JURISDICTION 
All   Circuits 


Alabama" 

Alaska* 

Arizona" 

Arkansas 

California" 

Colorado" 

Connecticut* 

Delaware* 

Dist.   Columbia 

Florida" 

Georgia* 

Hawaii" 

Idaho 

Illinois* 

Indiana* 

Iowa" 

Kansas" 

Kentucky* 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan* 

Minnesota 

Mississippi 

Missouri" 

Montana 

Nebraska" 

Nevada 

New  Hampshire" 

New  Jersey" 

New  Mexico* 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon" 

Pennsylvania" 

Rhode  Island 

South   Carolina 

South  Dakota 

Tennessee" 

Texas" 

Utah 

Vermont 

Virginia" 

Washington" 
West  Virginia 
Wisconsin" 


INSANITY   TEST   USED 
ALl  ~^ 


ALLOCATION 
OF  BURDEN 


prosecution 
STATES 


ALI** 


Wyoming" 


ALI  modified 

M'Naghten 

ALI 

ALI(§1) 

M'Naghten/irresistible 

impulse 

ALI 

ALI/irresistible  impulse 

ALI 

M'Naghten 

M'Naghten 

ALI  modified 

No  affirmative  defense  - 

"Mens  Rea"  only   (1982) 

ALI 

ALI 

M'Naghten 

M'Naghten 

ALI 

M'Naghten  modified 

ALI  modified 

ALI  modified 

ALI(§1) 

ALI  modified 

M'Naghten 

M'Naghten 

ALI  modified 

limited  defense  (1979)*** 

M'Naghten 

M'Naghten 

unique 

M'Naghten 

M'Naghten/irresistible 

impulse 

M'Naghten  modified 

M'Naghten 

unique 

ALI(§1) 

M'Naghten 

ALI 

M'Naghten 

ALI  modified 

M'Naghten  modified 

M'Naghten  modified 

ALI 

ALI 

ALI 

ALI  modified 

M'Naghten/irresistible 

impulse 

M'Naghten 

ALI 

ALI 


ALI 


defendant 

state 

state 

defendant 

defendant 

state 

state 

defendant 

defendant 

state 

defendant 

defendant 

state 

state 

defendant 

state 

state 

defendant 

defendant 

defendant 

state 

state 

state 

defendant 

state 

defendant 

defendant 

state 

defendant 

defendant 

defendant 

defendant 

state 

defendant 

state 

defendant 

state 

defendant 

defendant 

defendant 

defendant 

state 

state 

defendant 

state 

state 

state 

defendant 

state 

defendant 


state 


QUANTUM  OF  PROOF 
beyond  reasonable  doubt 


reasonable  satisfaction 
of  jury 

beyond  reasonable  doubt 
beyond  reasonable  doubt 
preponderance  of  evidence 
preponderance  of  evidence 
beyond  reasonable  doubt 

beyond  reasonable  doubt 
preponderance  of  evidence 
preponderance  of  evidence 
beyond  reasonable  doubt 
preponderance  of  evidence 
preponderance  of  evidence 
beyond  reasonable  doubt 

beyond  reasonable  doubt 
preponderance  of  evidence 
beyond  reasonable  doubt 
beyond  reasonable  doubt 
preponderance  of  evidence 
preponderance  of  evidence 
preponderance  of  evidence 
beyond  reasonable  doubt 
beyond  reasonable  doubt 
beyond  reasonable  doubt 
preponderance  of  evidence 
beyond  reasonable  doubt 
preponderance  or  greater 
weight  of  evidence 
preponderance  of  evidence 
beyond  reasonable  doubt 
preponderance  of  evidence 
preponderance  of  evidence 
preponderance  of  evidence 
preponderance  of  evidence 

beyond  reasonable  doubt 
satisfaction  of  jury 
beyond  reasonable  doubt 
preponderance  of  evidence 
beyond  reasonable  doubt 
preponderance  of  evidence 
preponderance  of  evidence 
preponderance  of  evidence 
preponderance  of  evidence 
beyond  reasonable  doubt 
beyond  reasonable  doubt 
preponderance  of  evidence 
beyond  reasonable  doubt 
beyond  reasonable  doubt 
beyond  reasonable  doubt 

preponderance  of  evidence 

beyond  reasonable  doubt 

reasonable  certainty  by 

greater  weight  of  credible 

evidence 

beyond  reasonable  doubt 


States  where  insanity  defense  revisions  received  legislative  consideration  during 

1981  and  1982. 

States  which  also  have  "Guilty  But  Mentally  111"  verdict. 

1982  Alabama  Legislature's  "crime  package"  abolished  the  defense.      Governor 

signed  bill  but   Ct.   of  Crim.    App.   held  legislation  null  and  void  for  Executive's 

failure  to  file  with  Sec'y  of  State  as  required  by  law.     Matter  now  on  cert,   to 

Ala.    Sup.    Ct.    (Nov.    '82). 

No  psychiatric  testimony  at  trial  unless  necessary  to  show  that  defendant  was  so 
insane  that  mens  rea  not  possible. 
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PART  1.  MENIAL  HEALTH  AND  THE  ADMINISTRATICN  OF 
CRIMINAL  JUSTICE:   PRDFESSICNAL  ROLES  AND  RESPOJSIBILITIES 

Standard  7-1.1:  Roles  of  Mental  Health  and  Retardation  Professionals  in  the 
Criminal  Process 

(a)  Identification  of  appropriate  roles.  Mental  health  and  retardation 
professionals  serve  the  administration  of  criminal  justice  by  offering  expert 
opinions  and  testiirony  within  their  area  of  expertise  concerning  present 
scientific  knowledge;  by  evaluating  and  offering  expert  opinions  and  testiirony 
on  the  mental  condition  of  defendants  and  witnesses;  by  providing  consultation 
to  the  prosecution  or  defense  concerning  the  conduct  of  individual  cases;  and 
by  providing  treatment  and  habilitation  for  persons  charged  with  or  convicted 
of  crimes.  Because  these  roles  involve  differing  and  saretimes  conflicting 
obligations  and  functions,  mental  health  and  retardation  professionals, 
courts,  attorneys  and  criminal  justice  agencies  should  clarify  the  nature  and 
limitations  of  these  respective  roles.  A  mental  health  or  retardation 
professional's  performance  within  these  roles  should  be  limited  to  the 
individual  professional's  area  of  expertise  and  should  be  consistent  with  that 
professional's  ethical  principles. 

(b)  Scientific  and  Evaluative  Roles.  In  offering  expert  opinions  and 
testimony  concerning  present  scientific  knowledge  and  in  evaluating  and 
offering  expert  opinions  and  testimony  on  the  mental  condition  of  criminal 
defendants,  the  mental  health  or  retardation  professional,  no  matter  by  whan 
retained,  should  function  objectively  within  the  professional's  area  of 
expertise.  The  qualifications  of  a  mental  health  or  retardation  professional 
to  offer  expert  testimony  on  present  scientific  kncwledge  are  established  in 
Standard  7-3.11.  In  evaluating  the  mental  condition  of  a  defendant  or 
witness,  the  mental  health  or  retardation  professional  has  an  obligation  to 
make  a  thorough  assessment  based  on  sound  evaluative  methods,  and  to  reach  an 
objective  opinion  on  each  specific  matter  referred  for  evaluation.  Disclosure 
of  information  obtained  during  the  evaluation  is  governed  by  limitations  set 
forth  in  Standards  7-3.2,  7-3. 3(b),  7-3.4 (b)  and  7-3.8.  The  qualifications  of 
a  mental  health  or  retardation  professional  to  offer  expert  testimony  on  a 
person's  mental  condition  are  established  in  Standard  7-3.10.  The  mental 
health  or  retardation  professional's  role  in  the  adversary  process  is  governed 
by  Standard  7-3.12. 

(c)  Consultative  Role.  In  providing  consultation  and  advice  to  the 
prosecution  or  defense  on  the  preparation  or  conduct  of  the  case,  the  mental 
health  or  retardation  professional  has  the  same  obligations  and  intnunities  as 
any  manber  of  the  prosecution  or  defense  team.  Hcwever,  it  is  unprofessional 
conduct  for  the  prosecutor  or  defense  counsel  to  suggest  that  a  mental  health 
or  retardation  professional  carprcmise  their  ethical  or  professional 
standards,  and  no  mental  health  or  retardation  professional  should  accede  to 
any  such  suggestion. 

(d)  Therapeutic/Habilitative  Role.  In  providing  treatment  or  habilita- 
tion for  a  person  charged  with  or  convicted  of  a  crime,  the  mental  health  or 
retardation  professional's  (obligations  to  the  person  and  to  society  derive 
primarily  fron  those  arising  in  the  therapeutic  or  habilitative  relationship. 
Consistent  with  institutional  security  requirements,  correctional  and  mental 
health  or  retardation  facilities  should  not  interfere  with  the  traditional 
professional-patient/client  relationship.  Any  limitation  upon  the  profession- 
al-patient/client relationship  arising  as  a  result  of  the  patient's/client's 
involvement  in  the  criminal  process  or  placement  in  an  institutional  setting 
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should  be  precisely  defined  and  explained  to  the  patient/client  at  the  time 
the  therapeutic  or  habilitative  relationship  is  established. 

Standard  7-1.2:  Joint  Professional  Obligations  for  Inproving  the 

Administration  of  Justice  in  Criminal  Cases  Involving  Mental 
Health  or  Retardation  Issues 

(a)  National,  state  and  local  legal  and  mental  health  and  retardation 
agencies  and  professional  organizations  have  an  c±)ligation  to  work 
cooperatively  to  monitor  the  interdependent  performance  within  the  criminal 
process  of  their  members  and  constituents  and  to  irtprove  the  overall  quality 
of  the  administration  of  justice  in  criminal  cases  involving  mental  health  and 
retardation  issues. 

(b)  Appropriate  professional  organizations  and  governmental  agencies 
should  establish  programs,  including  peer  review,  for  monitoring  the 
performance  of  mental  health  and  retardation  professionals  participating  in 
the  criminal  process.  Existing  professional  ethics  boards  and  cotmittees 
should  develop  specific  criteria  and  special  review  procedures  designed  to 
address  the  unique  ethical  questions  that  arise  when  mental  health  and 
retardation  professionals  participate  in  the  criminal  process, 

(c)  impropriate  professional,  scientific  and  governmental  organizations 
should  sponsor  empirical  research  concerning: 

(i)  the  validity  and  reliability  of  mental  evaluations  as  those 
evaluations  relate  to  issues  in  criminal  cases; 

(ii)  the  development  of  standardized  protocols  for  conducting  mental 
evaluations  in  criminal  cases; 

(iii)  the  application  and  practical  effect  of  substantive  rules  and 
procedures  concerning  mental  disability  in  criminal  law  and  procedure; 
and, 

(iv)  the  quality  and  irtpact  of  participation  by  mental  health  and 
retardation  professionals  in  the  criminal  process. 

Standard  7-1.3:  Education  and  Training 

(a)  Interdisciplinary  Cooperation.  Judicial,  legal  and  mental  health 
and  retardation  professional  associations,  organizations  and  institutions  at 
national,  state  and  local  levels  should  cooperate  in  prcrroting,  designing  and 
offering  basic  and  advanced  programs  on  the  participation  of  mental  health  and 
retardation  professionals  in  the  criminal  process  to  judges,  attorneys,  mental 
health  and  retardation  professionals  and  to  students  within  these  disciplines. 

(b)  Lawyers. 

(i)  Law  schools  should  provide  the  opportunity  for  all  students,  as 
a  part  of  their  formal  legal  education,  to  becons  familiar  with  the 
issues  involved  in  mental  health  and  retardation  law  and  mental  health 
and  retardation  professional  participation  in  the  criminal  process.  law 
schools  should  also  develop  advanced  courses  on  mental  health  and 
retardation  law  and  mental  health  and  retardation  professional 
participation  in  the  criminal  process  for  students  v*io  desire  to 
concentrate  on  criminal  law  practice. 

(ii)  Bar  associations,  law  schools  and  other  organizations  having 
responsibility  for  providing  continuing  legal  education  should  develop 
and  regularly  conduct  programs  offering  advanced  instruction  on  mental 
health  and  retardation  law  and  mental  health  and  retardation  professional 
participation  in  the  criminal  process.  Prosecutors,  public  defenders 
and  other  attorneys  \*io  specialize  in,  or  regularly  practice,  criminal 
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law  should  participate  in  these  programs. 

(c)  Judges.  Each  jurisdiction's  highest  appellate  tribunal  or  its 
judicial  siapervisory  authority  with  responsibility  for  continuing  judicial 
education  should  develop  and  regularly  conduct  programs  on  the  participation 
of  mental  health  and  retardation  professionals  in  the  criminal  process. 
Judges  who  preside  over  criminal  trials  should  participate  in  these  programs. 

(d)  Mental  Health  and  Retardation  Professionals. 

(i)  Professional  and  graduate  schools  should  afford  the  opportunity 
for  the  students  of  mental  health  and  retardation  disciplines,  as  a  part 
of  their  formal  education,  to  becone  familiar  with  the  issues  concerning 
the  participation  of  mental  health  and  retardation  professionals  in  the 
criminal  process. 

(ii)  These  professional  and  graduate  schools  should  also  provide 
advanced  instruction  for  students  of  the  mental  health  and  retardation 
disciplines  vdio  desire  to  meet  the  minimum  criteria  established  by 
Standard  7-3.10  for  qualifying  as  expert  witnesses  in  the  criminal 
process. 

(iii)  Professional  and  graduate  schools  and  other  appropriate 
organizations,  including  governmental  agencies  having  responsibility  for 
continuing  education  for  mental  health  and  retardation  professionals, 
should  develop  and  regularly  conduct  programs  offering  instruction  on  the 
participation  of  mental  health  and  retardation  professionals  in  the 
criminal  process  designed: 

(A)  to  enable  mental  health  and  retardation  professionals  to 
meet  the  minimum  criteria  established  by   Standard  7-3.10  for 
qualifying  as  expert  witnesses  in  the   criminal  process;  and, 

(B)  to  inform  all  participants  of  significant  new  developjnents 
in  law  and  criminal  practice  in  order  to  irrprove  the .  level  of 
corpetence  of  mental  health  and  retardation  professionals  viho  serve 
a  scientific,  evaluative,  consultative  or  therapeutic/habilitative 
role  in  the  criminal  process.  Mental  health  and  retardation 
professionals  who  participate  in  the  criminal  process  should  enroll 
in  these  programs. 


PART  II.   THE  POLICE  ROLE:   INTERVENTICW  ON  BEHALF  OF  THE  MEbTTALLY  DISABLED 
AND  CUSTODIAL  TREATMENT  OF  PRETTRIAL  DEHMNEES 

Standard  7-2.1:  Classes  of  Mentally  Disturbed  Persons  Subject  to  Police 
Qnergency  Detention 

(a)  Authority  for  the  police  to  take  mentally  disturbed  persons  into 
custody  in  eanergency  sitviations  should  be  statutorily  defined,  and  lirnited  to 
the  following  two  classes  of  mentally  disturbed  persons: 

(i)  those  vrfiose  conduct  represents  a  danger  to  themselves  or  others; 
and, 

(ii)  those  who  are  apparently  suffering  such  severe  disabilities 
that  they  are  unable  to  care  for  thonselves. 

(b)  Detention  is  for  the  exclusive  purpose  of  providing  transportation  to 
a  facility  where  the  detainee  can  be  examined,  and,  if  necessary,  treated. 
Wherever  feasible,  transportation  should  be  to  a  medical  or  mental  health 
facility. 

(c)  Police  agencies  should  prcraulgate  departmental  guidelines  vrtiich 
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provide  for  police  intervention  in  emergency  health  situations  on  behalf  of 
mentally  disabled  persons  viho  represent  a  danger  to  themselves  or  others  and 
on  behalf  of  mentally  disturbed  persons  in  need  of  emergency  health  care  even 
though  such  persons  may  not  represent  a  danger  to  thonselves  or  others. 
Police  intervention  is  warranted  not  only  in  situations  involving  danger  but 
in  cases  vrfiere  the  disturbed  person  is  severely  disoriented  and  lacks  the 
capacity  to  apply  for  or  seek  mental  health  assistance. 

(d)  The  capacity  of  the  police  to  irrplement  the  Standards  in  Part  II  of 
this  Chapter  is  largely  dependent  upon  the  availability  of  corprehensive 
coimunity  mental  health  programs.  This  dependence  is  an  explicit  recognition 
of  the  fact  that  the  police  role  in  dealing  with  mentally  disturbed  persons  is 
a  limited  one. 

Standard  7-2.2:     Development  of  Joint  Policy  by  Law  Enforcement, 
Hospital  and  Ccninunity  Authorities  for  Admitting 
Persons  Detained  by  Police  for  Examination 

(a)  In  every  jurisdiction  police  officials  and  administrators  of  medical 
and  mental  health  facilities  should  cooperate  in  developing  joint  guidelines 
and  policies  regarding  the  admission  of  persons  in  police  custody  for  mental 
examination,  evaluation  or  treatment.  The  joint  guidelines  should  be  widely 
disseminated  to  police,  hospital  and  mental  health  facility  personnel.  The 
guidelines  shoxild  provide  for  routine  reporting  to  police  and  other 
appropriate  officials  in  cases  where  physicians  or  mental  health  officials  or 
admissions  agents  of  medical  or  mental  health  facilities  decline  to  admit  a 
person  in  police  custody  for  mental  examination,  observation  or  treatment. 

(b)  Police  officials  and  administrators  of  medical  and  mental  health 
facilities  should  periodically  conduct  a  joint  review  of  such  guidelines  and 
policies  to  evaluate  performance  and  effect  operational  changes  and 
irrprovements . 

Standard  7-2.3:  Policy  Preference  for  Voluntary  Police  Disposition 

Even  v*iere  the  law  authorizes  custodial  intervention  for  the  purpose  of 
transporting  a  person  to  a  facility  police  departmental  giridelines  should 
nonetheless  stress  a  preference  for  a  voluntary  disposition.  Such  guidelines 
should  require  police  officers,  whenever  feasible,  to  negotiate  a  voluntary 
disposition,  particularly  vdien  a  mentally  disturbed  person  is  living  with 
others  and  does  not  appear  to  be  dangerous.  In  some  cases,  police  action  to 
summon  the  assistance  of  the  disturbed  person's  friends  or  relatives  will  be 
adequate.  In  others,  referral  to  a  mental  health  facility  or  other 
appropriate  connunity  facility  may  be  reqviired. 

Standard  7-2.4:     Police  Use  of  Force  in  Mental  Health  Emergency 
Interventions 

(a)  Police  departmental  guidelines  should  stipulate  that  when  custodial 
disposition  is  appropriate  police  should  use  only  the  minimal  force  reasonably 
necessary  to  effect  such  custody,  taking  into  consideration  the  obligation  of 
the  police  to  protect  the  mentally  disturbed  person,  theanselves  and  others 
fran  bodily  harm. 

(b)  Whenever  feasible  police  should  utilize  the  services  of  persons  with 
special  mental  health  training,  including  mental  health  and  retardation 
professionals,  to  assist  them  in  effecting  custody  of  mentally  disturbed 
persons  in  emergency  situations. 
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standard  7-2.5:     Custodial  Processing  of  Mentally  Disturbed  Persons 

;  (a)  When  police  custody  of  a  mentally  disturbed  person  is  based 
exclusively  on  either  non-criminal  behavior  or  minor  criminal  behavior,  the 
police  should  transport  the  person  to  an  available  facility  for  a  rental 
evaluation,  or  negotiate  a  voluntary  disposition  as  provided  for  in  Standard 
7-2.3. 

(b)  When  a  police  officer  has  arrested  a  person  for  a  felony  or  other 
serious  criite,  hcwever,  such  person  should  be  processed  in  the  same  manner  as 
any  other  criminal  suspect  notwithstanding  the  fact  that  the  arresting  officer 
has  reasonable  groimds  for  believing  that  the  person's  behavior  msets 
statutory  and  departmental  guideline  requirements  for  emergency  detention  for 
mental  evaluation.  In  those  cases,  and  as  soon  as  possible  following  arrest, 
the  police  should  arrange  for  a  mental  health  or  retardation  professional  to 
determine  vrfiether  emergency  mental  health  treatment  is  required. 

(c)  Upon  initial  presentation  to  the  prosecutor  or  the  court,  the 
arresting  officer  should  reveal  fully  those  facts  which  suggest  that  the 
arrestee  is  mentally  ill  and  in  need  of  treatment. 

Standard  7-2.6:     Post-Airrest  Obligations  of  Police  and  Custodial 
Personnel 

(a)  It  is  the  responsibility  of  custodial  officials  to  ensure  that  care 
for  detainees  is  provided.  To  this  end,  training  for  all  custodial  personnel, 
especially  those  responsible  for  processing  new  admissions,  in  identifying 
synptans  and  behaviors  indicative  of  mental  illness,  should  be  as  provided  in 
Standard  7-2.8, 

(b)  When  arresting  or  custodial  officers  or  other  personnel  observe  a 
detainee  exhibiting  synptans  of  mental  disturbance,  disorientation  oi 
distress,  or  when  they  sxispect  suicide  possibility,  they  have  a  duty  to  report 
those  observations  to  the  official  in  charge  at  the  detention  or  holding 
facility  and  to  sutimon  a  mental  health  or  retardation  professional  for  the 
purpose  of  emergency  evaluation  and  treatment.  These  observations  should  be 
reported  even  though  the  detainee's  behavior  does  not  fall  v/ithin  the 
classifications  for  emergency  detention  described  in  Standard  7-2.1. 

(c)  When  the  mental  health  professional  determines  that  a  confined  person 
requires  medical  or  mental  health  care  not  available  in  the  detention  or 
holding  facility,  the  detainee  should  prorptly  be  transferred  to  a  medical  or 
mental  health  facility  capable  of  providing  such  care. 

(d)  A  detainee  should  be  permitted  to  decline  a  course  of  mental  health 
treatment  except: 

(i)  vdien  required  by  order  of  a  court;  or 

(ii)  when  reasonably  believed  by  the  responsible  mental  health 
professional  to  be  necessary  in  the  treatment  of  mental  illness  in  an 
emergency  to  save  the  life  of  a  person  or  to  prevent  serious  injury  to 
others. 

[Standard  7-2.7:    Notice  to  Detainee's  Attorney  of  Change  in  Mental 

Condition,  Treatment  Provided,  or  Transfer  to  a  Mental 
Health  Facility 

Notice  to  a  detainee's  attorney  should  be  provided  in  accordance  with 
local  regulations  whenever  custodial  personnel  observe,  or  are  otherwise 
informed  that  a  detainee  is  exhibiting  synptcms  and  behaviors  indicative  of 
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significant  mental  disturbance,  whenever  treatment  is  administered,  or  vdien 
the  detainee  is  transferred  to  a  mental  health  facility.  In  the  latter  event, 
notice  should  be  given  in  advance  of  actual  transfer  if  practicable. 

Every  jurisdiction  should  establish  regulations  governing  such  notice 
requirements  and  designating  those  officials  required  to  provide  such  notice.] 

Standard  7-2.8:     Specialized  Police  and  Custodial  Personnel  Training 

(a)  All  agencies  should  provide  specialized  training  to  their  personnel 
to  assist  them  in  identifying  and  responding  to  incidents  arising  fron 
criminal  or  aberrant  acts  of  mentally  disturbed  persons.  Mental  health 
professionals  should  be  routinely  consulted  regarding  curriculum  preparation 
and  training  material  selection.  To  the  extent  feasible  police  administrators 
should  c±itain  qualified  mental  health  professionals  to  serve  as  instructors 
for  recruit  and  inservice  training  programs. 

(b)  As  an  adjunct  to  training,  all  police  agencies  should  pranulgate 
written  policies,  detailing  department  procedures  for  intervening  in  emergency 
situations  involving  the  mentally  disturbed.  In  addition,  pranotional 
examinations  should  test  each  candidate's  knowledge  concerning 

the  characteristics  of  mentally  disturbed  persons  and  the  resolution  of 
emergency  mental  health  sitiaations. 

(c)  All  custodial  personnel,  whether  civilian  or  sworn,  should  receive 
training  in  identifying  and  responding  to  the  synptcms  and  behaviors 
associated  with  severe  mental  illness  or  other  serious  self  injurious 
behavior.  Eitphasis  should  be  placed  on  those  synptcms  and  behaviors  that 
arise  or  are  aggravated  by  the  fact  of  incarceration,  particularly  as  they 
relate  to  suicide  prevention.  Explicit  guidelines  for  responding  to  emergency 
situations,  providing  first  aid,  and  restraining  and  isolating  individuals 
with  suicidal  tendencies  should  be  pi±>lished  and  made  available  to  all 
facility  personnel. 

Standard  7-2.9:     Police  and  Custodial  Records  of  Contacts  with  Mentally 
Disturbed  Persons 

(a)  Records  of  contacts  with  mentally  disturbed  persons  who  are  not 
charged  with  crime  should  be  filed  separately  from  arrest  records,  and  should 
be  subject  to  no  lesser  a  degree  of  confidentiality  than  restricts  the 
dissemination  of  arrest  records. 

(b)  Records  of  treatment  provided  to  the  detainee  by  the  mental  health 
professional  should  be  maintained  separately  fron  other  records  pertaining  to 
the  detainee,  and  access  to  them  should  be  limited  to  professionals  providing 
mental  health  treatrrent  or  habilitation,  detainee's  attorney  and  detainee. 
Custodial  personnel,  including  supervisory  personnel,  may  not  examine  these 
records  without  prior  authorization  of  the  detainee  or  the  detainee's 
attorney. 

(c)  Detainee's  access  to  such  treatnent  records  should  be  governed  by 
rules  similar  to  those  applicable  to  patient  access  to  public  mental  health 
institution  treatment  records. 
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PART  III.   PRETRIAL  MEIOTAL  EVALUATIONS  A^D  EXPERT 
TESTIM»IY  BY  MEOTAL  HEALTH  PROFESS  lOJALS 


Standard  7-3.1:     Authority  to  Obtain  Mental  Evaluations 

(a)  Evaluations  of  defendant's  ccnpetency  to  stand  trial  are  governed  by 
Part  IV  of  this  Chapter.  Evalxjations  of  other  present  ccnpetency  issues  are 
governed  by  Part  V  of  this  Chapter. 

(b)  Defense-initiated  evaluations  of  defendant's  mental  condition  at  the 
time  of  the  alleged  crime  are  governed  by  Standard  7-3.3. 

(c)  Prosecution- initiated  evaluations  of  defendant's  mental  condition  at 
the  time  of  the  alleged  crime  may  only  be  obtained  vrtien  ordered  by  the  court 
as  provided  by  Standard  7-3.4. 

(d)  Other  Pretrial  Mental  Evaluations.  Law  enforcement  and  prosecution 
authorities  may  not  obtain  a  pretrial  nental  health  or  retardation  profession- 
al interview  or  mental  evaluation  of  a  person  who  is  the  siiDJect  of  a  criminal 
investigation  but  who  has  not  yet  been  taken  into  custody  or  arrested.  Law 
enforcement  and  prosecution  authorities  may  obtain  a  pretrial  mental  health  or 
retardation  professional  interview  or  evaluation  of  a  person  vrfio  has  been 
taken  into  custody  or  arrested  only  if  such  interview  or  evaluation  is  other- 
wise permitted  under  existing  law  and 

(i)  has  been  authorized  by  that  person's  attorney;  or 
(ii)  has  been  ordered  by  a  court  pursuant  to  paragraphs  (a)  or  (c) 
above;  or, 

(iii)  is  conducted  either  for  the  sole  purpose  of  diverting  the  person 
fron  the  criminal  process  or  for  the  sole  purpose  of  determining  whether 
emergency  mental  health  treatriEnt  is  warranted,  in  a  situatiori  in  v*iich 
law  enforcement  or  prosecution  authorities  have  reasonable,  articulable 
grounds  to  believe  that  the  person  needs  immediate  mental  health 
treatment. 
In  all  cases  in  which  a  pretrial  mental  health  or  retardation  professional 
interview  or  mental  evaluation  is  conducted  pursuant  to  paragraph  (d) ,  the 
person's  attorney  should  be  informed,  whenever  possible  in  advance,  of  the 
interview  or  evaluation  and  should  receive  a  written  report  containing  all 
information  and  opinions  based  on  such  interview  or  evaluation  that  was 
supplied  orally  or  in  writing  to  the  law  enforcanent  or  prosecution 
authorities. 

(e)  Civil  Ccnmitment  of  Insanity  Acquittees.  Evaluations  of  the  current 
mental  condition  of  persons  found  not  guilty  by  reason  of  insanity  are 
governed  by  Standard  7-7.2. 

(f)  Presentence  Evaluations.  Presentence  evaluations  of  defendant's 
mental  condition  are  governed  by  Part  IX  of  this  Chapter.  Evaluations  of  the 
current  mental  condition  of  offenders  prior  to  or  during  a  sentencing  hearing 
to  consider  their  conmitment  as  severely  mentally  disabled  offenders  are 
governed  by  Standard  7-9.7  of  this  Chapter. 

(g)  Transfer  of  Prisoners.  Evaluations  of  the  current  mental  condition 
of  prisoners  being  considered  for  voluntary  or  involuntary'  transfer  to  mental 
health  or  mental  retardation  facilities  are  governed  respectively  by  Standards 
7-10.3  and  7-10.4. 

Standard  7-3.2:  Uses  of  Disclosures  or  Opinions  Derived  Fran  Pretrial  Mental 
Evalixations 

(a)  Admissibility  of  Disclosvires  or  Opinions  in  Criminal  Proceedings. 
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No  statement  made  by  a  person,  information  obtained  frati  a  person,  or  evidence 
derived  from  such  statement  or  infomation  during  the  course  of  any  pretrial 
mental  health  or  retardation  professional  interview  or  mental  evaluation,  or 
d\iring  treatment/habilitation,  and  no  opinion  of  a  mental  health  or  retarda- 
tion professional  based  on  such  statement,  information,  or  evidence  is 
admissible  in  any  criminal  proceeding  in  which  that  person  is  a  defendant 
unless  the  disclosure  or  opinion  is  otherwise  admissible  under  Standard  7-3.9 
and: 

(i)  relates  solely  to  defendant's  present  mental  ccnpetency;  or, 
(ii)  is  otherwise  relevant  to  an  issue  raised  by  defendant  concerning 

defendant's  mental  condition. 

(b)  Duty  of  Evaluator  to  Disclose  Information  Concerning  Defendant's 
Present  Mental  Condition  that  was  Not  the  Subject  of  the  Evaluation.  If  in 
the  course  of  any  evaluation,  the  mental  health  or  retardation  professional 
concludes  that  defendant  may  be  mentally  inccrtpetent  to  stand  trial,  presents 
an  iuminent  risk  of  serious  danger  to  another  person,  is  imtdnently  suicidal 
or  otherwise  needs  einergency  therapeutic  intervention,  the  evaluator  should 
notify  defendant's  attorney.  If  the  evaluation  was  initiated  by  the  court  or 
prosecution  the  evaluator  should  also  notify  the  court. 

Standard  7-3.3:  Evaluations  Initiated  by  Defense 

(a)  Defense  Access  to  Mental  Health  or  Retardation  Professional 
Assistance  and  Evaluation.  The  right  to  defend  oneself  against  criminal 
charges  includes  an  adequate  opportimity  to  explore,  through  a 
defense-initiated  mental  evaluation,  the  availability  of  any  defense  to  the 
existence  or  grade  of  criminal  liability  relating  to  defendant's  mental 
condition  at  the  time  of  the  alleged  crime.  Accordingly,  each  jurisdiction 
should  make  available  funds  in  a  reasonable  amount  to  pay  for  a  mental 
evali:iation  by  a  qualified  mental  health  or  retardation  professional  selected 
by  defendant  in  any  case  involving  a  defendant  financially  unable  to  afford 
such  an  evaluation.  In  such  cases  an  attorney  who  believes  that  an  evaluation 
could  support  a  substantial  legal  defense  should  move  for  the  appointment  of  a 
professional  or  professionals  and  present  the  basis  for  this  belief  in  an  ex 
parte  hearing.  The  court  should  grant  the  defense  motion  as  a  matter  of 
course  unless  the  court  determines,  that  the  motion  has  no  foundation.  The 
court  should  provide  prorptly  to  the  prosecution  a  copy  of  the  order 
authorizing  the  evaluation. 

(b)  Uses  of  Disclosures.  Whenever  a  mental  health  or  retardation 
professional  conducts  an  evaluation  of  defendant's  mental  condition  upon  the 
request  or  motion  of  the  defense,  all  disclosures  made  by  defendant  or  the 
attorney  during  the  course  of  the  evaluation  are  protected  by  the  attorney- 
client  privilege.  The  privilege  is  waived,  as  to  that  evaluation  only,  if: 

(i)  defendant  gives  notice  pursxjant  to  Standard  7-6.3  of  an 
intention:   (A)  to  raise  an  issue  concerning  defendant's  tnental  condition 
at  the  time  of  the  alleged  crime,  and  (B)  to  introduce  the  testimony  of 
the  mental  health  or  retardation  professional  vrtio  ccaiducted  the 
evaluation  to  si^port  the  defense  claim  on  this  issue;  or, 

(ii)  defendant  calls  another  mental  health  or  retardation 
professional  as  an  expert  witness  concerning  defendant's  mental  condition 
at  the  time  of  the  alleged  crime,  and  the  prosecution  establishes,  to  the 
court's  satisfaction,  that  in  bad  faith  the  defendant  secured  evaluations 
by  all  available  qualified  mental  health  or  retardation  professionals  in 
the  area  thereby  depriving  the  prosecution  of  the  opportunity  to  c±)tain 
an  adequate  evaluation. 
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This  standard  does  not  preclude  a  mental  health  or  retardation  professional 
f ran  disclosing  the  fact  that  the  professional  evaluated  a  named  person  ij^xsn 
defense  request. 

Standard  7-3.4:  Evaluation  Initiated  by  Court  or  Prosecution 

(a)  Prosecution  Access  to  Defendant  for  Evaluation  of  Mental  Condition 
at  Time  of  Alleged  Crime.  The  defense  attorney  should  notify  the  prosecution 
within  [forty-eight]  hours  after  a  mental  health  or  retardation  professional 
begins  a  defense-initiated  evaluation  interview  with  defendant  for  the  purpose 
of  evalviating  defendant's  mental  condition  at  the  time  of  the  alleged  crime. 
If  a  defense  attorney  has  obtained  a  court-ordered  evaluation  pvirs\:iant  to 
Standard  7-3.3,  the  requirement  that  the  prosecution  be  provided  with  a  copjy 
of  the  court  order  satisfies  the  notification  requirement  of  this  standard. 
Upon  motion  of  the  prosecution  after  it  receives  notification,  the  court 
should  order  that  defendant  submit  to  an  evaluation  of  defendant's  mental 
condition  to  be  performed  by  a  qualified  mental  health  or  retardation 
professional  acceptable  to  the  prosecution.  If  the  defense  attorney  fails  to 
give  the  required  notification,  the  court  may  inpose  sanctions  appropriate  to 
the  degree  of  prejudice  to  the  prosecution. 

(b)  Disposition  of  Reports.  A  mental  health  or  retardation  professional 
v*io  performs  an  evaluation  initiated  by  the  prosecutor  pursuant  to  Paragraph 

(a)  should  notify  the  prosecution  and  the  defense  in  writing  of  the  clinical 
findings  and  opinions  reached  in  the  evaluation.  In  this  notification,  the 
mental  health  or  retardation  professional  should  not:  refer  to  statements 
made  by  defendant  or  anyone  else,  identify  the  sources  of  information,  or 
present  the  factual  basis  for  the  evaluator's  clinical  findings  and  opinions. 
The  rental  health  or  retardation  professional  should  also  s\±init  to. the  court 
a  ccrtplete  written  report  whose  contents  conform  to  the  requirements  of 
Standard  7-3.7.  The  court  should  provide  proiptly  to  the  defendant  a  copy  of 
the  report  but  should  otherwise  order  that  the  report  be  sealed  and  that 
information  contained  in  the  report  not  be  divulged.  The  court  should  not 
read  the  report  prior  to  ordering  it  sealed.  The  report  should  ranain  sealed 
lontil  such  time  as  defendant  gives  notice,  in  accordance  with  Standard  7-6.3, 
of  an  intention: 

(i)  to  raise  an  issue  concerning  defendant's  mental  condition  at  the 

time  of  the  alleged  crime;  and 

(ii)  to  introduce  the  testimony  of  a  mental  health  or  retardation 

professional  to  sipport  the  defense  claim  on  this  issue. 

Upon  defendant's  giving  of  the  required  notice,  the  court  should  provide 
proiptly  to  the  prosecution  a  copy  of  the  mental  health  or  retardation 
professional's  report. 

(c)  Consequences  of  Defendant's  Failure  to  Cooperate  in  the  Evaluation. 
If  the  court  determines  that  an  adequate  evaluation  of  defendant's  mental 
condition  at  the  tine  of  the  alleged  crime  has  been  precluded  because 
defendant  has  refused  to  cooperate  with  the  mental  health  or  retardation 
professional,  and  that  the  refusal  did  not  occur  as  the  result  of  defendant's 
mental  disability,  the  covurt,  in  its  discretion,  may  exclude  the  introduction 
at  trial  of  testinony  by  a  mental  health  or  retardation  professional  offered 
by  defendant  concerning  defendant's  mental  condition  at  the  time  of  the 
alleged  crine.  Other  proof  of  defendant's  mental  condition  at  the  tine  of  the 
alleged  crine  may  be  offered  by  defendant  and,  if  otherwise  cotpetent,  such 
evidence  should  be  admissible.  Sanctions  for  a  defendant's  refusal  to 
cooperate  in  an  evaluation  of  caipetency  to  stand  trial  are  governed  by 
Standard  7-4.8 (a). 
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standard  7-3.5:  Procedures  for  Initiating  Mental  Evaliaations 

(a)  Specificity  of  Request.  Whoever  initiates  an  evaluation  of 
defendant's  mental  condition  should  inform  the  mental  health  or  retardation 
professional  in  writing  of  each  specific  matter  to  be  addressed  in  the 
evaluation. 

(b)  Attorney's  Duty  to  Provide  Information.  The  attorney  initiating  an 
evaluation  should  take  appropriate  measures  to  obtain  and  submit  to  the 
evaluator  any  record  or  information  that  the  mental  health  or  retardation 
professional  regards  as  necessary  for  conducting  a  thorough  evaluation  on  the 
matter(s)  referred.  Ordinarily,  such  records  and  information  will  include 
relevant  medical  and  psychological  records,  police  and  other  law  enforcenent 
reports,  confessions  or  statements  made  by  defendant,  investigative  reports, 
autopsy  reports,  toxicological  studies,  and  transcripts  of  pretrial  hearings. 
The  attorney  should  also  obtain  and  sutxnit  to  the  evaluator  any  other  record 
or  information  that  the  attorney  believes  may  be  of  assistance  in  facilitating 
a  thorough  evaluation  on  the  matter (s)  referred. 

(c)  Preference  for  Single  Purpose  Evaluations.  An  evaluation  of 
defendant's  present  mental  ccarpetency  should  not  be  combined  with  an 
evaluation  of  defendant's  mental  condition  at  the  time  of  the  alleged  crime, 
or  an  evaluation  for  any  other  purpose,  unless  defendant  so  requests  or,  for 
good  cause  shown,  the  court  so  orders. 

(d)  Terms  of  Coiart  Order.  When  an  evaluation  is  conducted  pursuant  to 
court  order,  that  order  should: 

(i)  identify  the  initiating  party; 
(ii)  identify  the  purpose  or  purposes  of  the  evaluation; 
(iii)  describe  the  circumstances  under  which  stateitents  or  other 
information  obtained  during  the  coxirse  of  the  evaluation,*  and  any 
opinions  of  the  mental  health  or  retardation  professional  based  on  the 
evaluation,  may  be  disclosed  or  used  for  any  purpose  in  any  criminal 
proceeding; 

(iv)  explain  all  ajplicable  evidentiary  privileges; 
(v)  specify  vAether  the  evaluator  is  required  to  prepare  a  written 
report;  and,  if  so,  delineate  the  scope,  content  and  disposition  of  the 
written  report. 

(e)  Prcmulgation  of  Standard  Court  Orders.  Each  jurisdiction  should 
promulgate  standard  court  orders  designed  to  inform  mental  health  and 
retardation  professionals  serving  as  evaluators  of  the  laws  and  procedures 
within  the  jurisdiction  applicable  to  such  evaluations. 

Standard  7-3.6:  Procedures  for  Conducting  Mental  Evalx:iations 

(a)  Duty  of  Attorney  to  Explain  Nature  of  Evaluation  to  Evaluator. 
Whoever  initiates  the  evaluation  should  inform  the  mental  health  or 

retardation  professional  conducting  the  evaluation  and  assure  that  the 
professional  understands: 

(i)  the  specific  legal  and  factual  matters  relevant  to  the 
evaluation; 

(ii)  the  rules  governing  disclosure  of  statements  or  information 
obtained  during  the  evaluation  and  governing  disclosure  of  opinions  based 
on  such  statements  or  information;  and, 

(iii)  the  applicable  evidentiary  privileges. 

(b)  Duties  of  Defense  Attorney  and  Evaluator  to  Explain  Nature  of 
Evaluation  to  Defendant.  In  any  evaluation,  whether  initiated  by  the  court, 
prosecution  or  defense,  the  defendant's  attorney  and  the  mental  health  or 
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retardation  professional  conducting  the  evalxiation  have  independent  obliga- 
tions to  explain  to  defendant  and  to  assure  that  defendant  understands  to  the 
extent  possible: 

(i)  the  purpose  and  nature  of  the  evaluation; 
(ii)  the  potential  uses  of  any  disclosiires  made  during  the 
evaluation; 

(iii)  the  conditions  imder  which  the  prosecutor  will  have  access  to 
information  obtained  and  reports  prepared;  and, 

(iv)  the  consequences  of  defendant's  refusal  to  cooperate 
in  the  evaluation  as  provided  for  in  Standard  7-3.4 (c) , 

(c)  Presence  of  Attorney  During  Evaluation. 

(i)  When  the  scope  of  the  evaluation  is  limited  to  defendant's 
present  mental  coipetency,  the  defense  attorney  is  entitled  to  be  present 
at  the  evaluation  but  nay  actively  participate  only  if  requested  to  do  so 
by  the  evaluator. 

(ii)  When  the  scope  of  the  evaluation  is  not  limited  to  defendant's 
present  mental  corpetency,  the  defense  attorney  nay  be  present  at  the 
evaluation  only  with  the  evaluator 's  prior  approval,  and  if  present  may 
actively  participate  only  if  requested  to  do  so  by  the  evaluator. 

(iii)  The  prosecutor  may  not  be  present  at  any  mental  evaluation  of 
defendant. 

(d)  Recording  the  Evaluation.  All  court-ordered  evaluations  of 
defendant  initiated  by  the  prosecution  should  be  recorded  on  audiotape  or,  if 
possible,  on  videotape,  and  a  copy  of  the  recording  should  be  provided 
prctiptly  to  the  defense  attorney.  The  defense  may  use  the  recording  for  any 
evidentiary  purpose  permitted  by  the  jurisdiction.  If  the  defense  intends  to 
use  the  recording  at  trial,  it  should  notify  the  court.  Upon  receiving 
notice,  tlie  court  should  proiptly  provide  to  the  prosecution  a  copy  of  the 
recording.  Upon  defense  motion,  the  court  may  enter  a  protective  order 
redacting  portions  of  the  recording  before  it  is  forwarded  to  the  prosecution. 

(e)  Joint  Evaluation.  Joint  evaluations  should  be  encouraged.  They 
should  be  permitted  v*ien  agreed  upon  by  the  prosecutor  and  defense  attorney. 
A  joint  evaluation  involves  either  a  simultaneous  evaluation  by  two  or  more 
mental  health  or  retardation  professionals  or  a  single  evaluation  by  a  mental 
health  or  retardation  professional  agreed  on  by  both  parties. 

Standard  7-3.7:  Preparation  and  Contents  of  Written  Reports  of  Mental 
Evaluations 

(a)  Requirement  of  Written  Report.  Protptly  upon  concluding  the 
evaluation,  the  mental  health  or  retardation  professional  should  prepare  a 
cotplete,  written  report.   However,  at  the  specific  request  of  the  defense 
attorney,  a  mental  health  professional  v*o  conducted  an  evaluation  initiated 
by  the  defense  attorney,  may  make  only  an  oral  report. 

(b)  Contents  of  Written  Report. 

(i)  The  written  evaluation  report  should  ordinarily: 

(A)  identify  the  specific  matters  referred  for  evalxiation; 

(B)  describe  the  procedures,  tests  and  techniques  used  by  the 
evaluator; 

(C)  state  the  evaluator 's  clinical  findings  and  opinions  on 
each  matter  referred  for  evaluation  and  indicate  specifically  those 
questions,  if  any,  that  could  not  be  answered; 

(D)  identify  the  sources  of  information  and  present  the  factual 
basis  for  the  evaluator 's  clinical  findings  and  opinions;  and, 

(E)  present  the  reasoning  by  which  the  evaluator  utilized  the 
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information  to  reach  the  clinical  findings  and  opinions.  The  evaluator  should 
express  an  opinion  on  a  specific  legal  criterion  or  standard  only  if  the 
opinion  is  within  the  scope  of  the  evaluator 's  specialized  knowledge. 

(ii)  Except  as  limited  by  Standard  7-3. 8 (a),  the  evaluator  should 
include  in  the  written  report  any  statements  or  information  that  serve  as 
necessary  factual  predicates  for  the  clinical  findings  or  opinions,  even 
if  the  statements  or  information  are  of  a  personal  or  potentially 
incriminating  nature. 

(c)  Clarification  of  Written  Report.  The  attorney  who  requested  the 
evaluation  should  not  edit,  modify,  revise  or  otherwise  ccrrpronise  the 
integrity  of  the  report.  However,  after  the  report  has  been  completed  and 
submitted,  the  attorney  may  correspond  in  writing  with  the  mental  health  or 
retardation  professional  in  order  to  clarify  the  meaning  or  inplications  of 
the  evaluator 's  findings  or  opinions.  The  report  and  any  clarifying  corres- 
pondence between  the  attorney  and  the  evaluator  should  be  disclosed  at  the 
time  established  for  discovery  of  written  reports. 

(d)  Prcxnulgation  of  Written  Guidelines.  Each  jurisdiction  should 
pramilgate  written  guidelines  regarding  the  law  and  procedures  within  that 
jurisdiction  governing  the  preparation  of  written  reports  in  order  to  inform 
itental  health  and  retardation  professionals  serving  as  evaluators. 

Standard  7-3.8:  Discovery  of  Written  Reports 

(a)  Discovery  of  Reports  Concerning  Defendant's  Present  Mental 
Ccnpetency.  When  the  court  has  ordered  a  pretrial  evaluation  on  any  present 
mental  ccnpetency  issue,  the  evaluator  should  prepare  a  separate  xeport  on 
that  issue  even  if  other  issues  have  also  been  referred  for  evaluation.  The 
report  should  not  contain  information  or  opinions  concerning  either 
defendant's  mental  condition  at  the  time  of  the  alleged  crime  or  any 
statements  made  by  defendant  regarding  the  alleged  crime  or  any  other  crirre. 
Upon  satisfying  itself  that  the  report  does  not  contain  information  or 
opinions  that  should  have  been  excluded,  the  court  should  prorptly  provide 
copies  to  the  prosecutor  and  to  the  defense  attorney. 

(b)  Discovery  of  Reports  Concerning  Defendant's  Mental  Condition  at  Time 
of  Alleged  Crime.  When  the  defendant  gives  the  notice  specified  in  Standard 
7-6.3: 

(i)  the  prosecution  should  provide  prctrptly  to  the  defense  all 
written  reports  prepared  by  mental  health  or  retardation  professionals 
for  the  prosecution;  and 

(ii)  the  defense  should  provide  prcnptly  to  the  prosecution  all 
written  reports  prepared  by  any  mental  health  or  retardation  professional 
whom  defendant  intends  to  call  as  an  expert  witness  on  defendant's  mental 
condition  at  the  time  of  the  alleged  crime.  Whenever  defendant  intends  to 
call  an  expert  witness  who  has  not  previously  prepared  a  written  report, 
a  written  report  should  be  prepared  and  provided  prorptly  to  the 
prosecution.  However,  upon  a  shewing  of  good  cause  by  defendant,  the 
court  may  order  that  the  delivery  of  a  report  or  reports  be  denied, 
restricted,  or  deferred  until  a  time  certain  before  trial.  The  court  may 
order  defendant  to  prorptly  disclose  to  the  prosecutor  a  list  of  the 
sources  of  information  relied  upon  in  any  report  vAiose  delivery  has  been 
denied,  restricted,  or  deferred. 

(c)  Promulgation  of  Written  Guidelines.  Each  jurisdiction  should 
establish,  by  statute  or  coxurt  rule,  detailed  procedures  governing  discovery 
of  written  reports  by  mental  health  or  retardation  professionals. 
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standard  7-3.9:  Admissibility  of  Expert  Testimony  Concerning  a  Person's 
Mental  Condition  or  Behavior 

(a)  Admissibility  of  Expert  Testimony  Concerning  a  Person's  Present  or 
Past  Mental  Condition.  Eicpert  testimony,  in  the  form  of  an  opinion  or  other- 
wise, concerning  a  person's  present  mental  ccrpetency  or  mental  condition  at 
sere  time  in  the  past  should  be  admissible  vtenever  the  testimony  is  based  on 
and  is  within  the  specialized  knowledge  of  the  witness  and  will  assist  the 
trier  of  fact.  However,  the  expert  witness  should  not  express,  or  be  per- 
mitted to  express,  an  opinion  on  any  question  requiring  a  conclusion  of  law  or 
a  moral  or  social  value  judgment  properly  reserved  to  the  court  or  the  jury. 

(b)  Admissibility  of  Expert  Testimony  Concerning  a  Person's  Future 
Mental  Condition  or  Behavior.  An  expert  opinion  stating  a  conclusion 
concerning  the  likelihood  that  a  particular  person  will  engage  in  dangerous 
behavior  in  the  future  should  not  be  admissible  in  any  criminal  proceeding  or 
in  any  special  catmitment  hearing  involving  a  person  foxond  not  responsible 
under  the  criminal  law.  Expert  testimony  should  be  admissible  in  any  criminal 
proceeding  or  in  any  special  ccninitment  hearing  whenever  the  testimony  is 
based  on  and  is  within  the  specialized  knowledge  of  the  witness  and  is  limited 
to  a  description  of: 

(i)  the  clinical  significance  of  defendant's  personal  history  and 
proven  past  criminal  act(s); 

(ii)  scientific  studies  involving  the  relationship  between  specific 
behaviors  and  variables  that  are  objectively  measurable  and  verifiable; 

(iii)  the  possible  psychological  or  behavioral  effects  of  proposed 
therapeutic  or  habilitative  interventions;  or 

(iv)  the  factors  that  tend  to  enhance  or  diminish  the  likelihood  that 
specific  types  of  behavior  could  occur  in  the  futiire. 

Standard  7-3.10:  Qualifications  of  Expert  Witnesses  Testifying  on  a  Person's 
Mental  Condition 

(a)  Criteria.  A  nental  health  or  retardation  professional  should  be 
qualified  by  the  court  to  present  expert  opinion  testimony  on  a  person's 
mental  condition  only  if  the  court  finds  that  the  witness: 

(i)  has  received  the  minimum  professional  training  specified  in 
Paragraph  (b) ,  and, 
(ii)  either: 

(A)  has  received  specialized  training  on  the  specific  matter (s) 
that  is  the  subject  of  the  evaluation,  and  the  s\±>stantive  law 
relating  to  the  matter  (s)  on  vMch  the  expert  opinion  is  being 
preferred;  or, 

(B)  has  had  a  therapeutic  or  habilitative  relationship  with  the 
person  v*iose  mental  condition  is  in  question;  and 

(iii)  has  performed  an  adequate  evaluation,  including  a  personal 
interview  of  the  individual,  on  the  specific  matter (s)  upon  v*iich  the 
witness  is  being  called  to  testify. 

(b)  Minimum  Educational  and  Training  Requirements. ' 

(i)  On  any  matter  concerning  defendant's  present  mental  cotpetency, 
a  mental  health  or  retardation  professional  satisfies  the  minimum 
professional  training  requirement  of  Paragraph  (a) (i)  only  if  the 
professional  is: 

(A)  a  licensed  physician  v^o  has  successfully  ccrpleted  at 
least  one  year  of  post-doctoral  specialty  training  in  a  residency 
program  approved  by  the  Anerican  Board  of  Psychiatry  and  Neurology 
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or  an  equivalent  program; 

(B)  a  clinical  or  counseling  psychologist  who  has  received  a 
doctoral  degree  in  psychology  in  a  training  program  approved  by  the 
American  Psychological  Association  or  an  equivalent  program,  and  who 
is  licensed  or  certified  as  a  psychologist  if  the  jurisdiction 
requires  licensure  or  certification  for  that  discipline;  or, 

(C)  a  psychologist  vjho  has  received  a  masters  degree  in 
clinical  psychology,  a  psychiatric  social  worker,  or  a  registered 
nurse  viho  is  licensed  or  certified  if  the  jurisdiction  requires 
licensure  or  certification  for  the  respective  discipline. 

(ii)  On  any  other  issue  concerning  a  person's  mental  condition,  a 
mental   health  or  retardation  professional   satisfies  the  minimum 
professional  training  requirotient  of  Paragraph  (a)  (i)  only  if  the 
professional  is: 

(A)  a  licensed  physician  who  has  cctrpleted  the  post-doctoral 
specialty  training  in  a  residency  program  approved  by  the  American 
Board  of  Psychiatry  and  Neurology;  or, 

(B)  a  clinical  or  counseling  psychologist  v^o  has  received  a 
doctoral  degree  in  psychology  frcm  a  training  program  approved  by 
the  American  Psychological  Association,  and  who  is  licensed  or 
certified  as  a  psychologist  if  the  jurisdiction  requires  licensure 
or  certification. 

(iii)  On  other  medical  matters,  a  licensed  physician  who  does  not  iieet 
the  requironents  of  specialty  training  in  psychiatry  established  in  this 
standard,  but  v^o  has  coipleted  the  post-doctoral  training  requirements 
of  another  medical  specialty,  may,  upon  performing  an  adequate 
evaluation,  qualify  to  testify  as  an  expert  regarding  a  physical 
condition  or  an  organically-based  mental  disability  within  the  scope  of 
the  professional's  specialized  knowledge. 

Standard  7-3.11:  Qualifications  of  Expert  Witnesses  Testifying  On  Present 
Scientific  Knowledge 

A  witness  should  be  qiaalified  by  the  court  to  present  expert  opinion 
testimony  on  matters  of  present  scientific  knowledge  only  if  the  witness: 

(i)  has  a  degree  in  an  appropriate  medical  or  scientific  discipline; 

and 

(ii)  has  relevant  clinical  or  research  experience  and  demonstrated 

familiarity  with  current  scientific  information  on  the  specific  issue  on 

which  the  witness  is  called  to  testify. 
A  professional  degree  and  general  practical  experience  should  not  in 
themselves  establish  the  expertise  reqviired  to  present  expert  opinion 
testimony  on  specific  scientific  issues. 

Standard  7-3.12:  Presentation  of  Expert  Testimony 

(a)  Attorney's  Duty  to  Prepare  Expert  For  Trial.  An  attorney  intending 
to  call  an  expert  witness  should  assist  the  expert  in  preparing  for  trial. 

(b)  Presentation  of  Data  and  Reasoning  Upon  Which  Opinion  is  Based. 
(i)  A  mental  health  or  retardation  professional  offering  an  expert 

opinion  should  identify  and  explain  the  theoretical  and  factual  basis  for 
that  opinion  and  the  reasoning  process  through  which  the  opinion  was 
formulated. 

(ii)  An  expert  witness  should  not  testify  about  defendant's 
statements,  or  about  information  obtained  during  or  derived  fran  an 
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evaluation,  or  about  other  information  that  would  not  otherwise  be  admissible 
in  evidence,  unless  those  statonents  or  information: 

(A)  are  of  a  type  that  are  crustamarily  relied  upon  by  mental 
health  or  retardation  professionals  in  forrrailating  their  opinions; 
and 

(B)  are  relevant  to  serve  as  the  fac±ual  basis  for  the  expert's 
opinion;  and 

(C)  the  court  determines  that  the  probative  value  of  the 
statonents  or  infontHtion  outweigh  their  tendency  to  prejudice  or 
confuse  the  trier  of  fact. 

(c)   Pranulgation  of  Written  Guidelines,   Every  jurisdiction  should 
pronulgate  written  guidelines  designed  to  inform  and  advise  mental  health  and 
retardation  professionals  called  to  testify  as  expert  witnesses  about  all 
aspects  of  the  law  and  procedure  within  that  jurisdiction  applicable  to  the 
effective  presentation  of  expert  opinions. 

Standard  7-3.13:  Jury  Instructions 

The  court  should  instruct  the  jury  concerning  the  fionctions  and 
limitations  of  mental  health  and  retardation  professional  expert  testimony. 
As  provided  for  in  Standard  15-3. 6(e),  these  instructions  may  be  given  prior 
to  the  introduction  of  the  expert  testimony.  The  jury  should  be  informed  that 
the  purpose  of  such  testimony  is  to  identify  for  the  trier  of  fact  the 
clinical  factors  relevant  to  the  issues  of  past,  present,  and  future  mental 
condition  or  behavior  that  are  xmder  consideration. 

Jvirors  also  should  be  infonted  that  they  are  not  asked  or  expected  to 
beccme  experts  in  psychology  or  other  sciences,  and  that  their  task  is  to 
decide  whether  the  explanation  offered  by  a  mental  health  or  retardation 
professional  is  persuasive.  In  evaluating  the  weight  to  be  given  an  expert's 
opinion,  the  jury  should  consider  the  qualifications  of  the  witness,  the 
theoretical  and  factual  basis  for  the  expert's  opinion,  and  the  reasoning 
process  by  vdiich  the  information  available  to  the  expert  was  utilized  to 
formulate  the  opinion.  In  reaching  its  decisions  on  the  ultimate  questions  in 
the  trial,  the  jury  is  not  bound  by  the  opinions  of  expert  witnesses.  The 
testimony  of  each  witness  should  be  considered  in  connection  with  the  other 
evidence  in  the  case  and  given  such  weight  as  the  jviry  believes  it  is  fairly 
entitled  to  receive. 


PART  IV.   COMPETENCE  TO  STAND  TRIAL 
Standard  7-4.1:  Mental  Inccitpetence  to  Stand  TriaJ.:  Rules  and  Definitions 

(a)  No  defendant  shall  be  tried  while  mentally  incarpetent  to  stand 
trial . 

(b)  The  test  for  determining  mental  ccnpetence  to  stand  trial  should  be 
v^ether  the  defendant  has  sufficient  present  ability  to  consult  with 
defendant's  lawyer  with  a  reasonable  degree  of  rational  imderstanding  and 
otherwise  to  assist  in  his  defense,  and  v^ether  the  defendant  has  a  rational 
as  well  as  factual  understanding  of  the  proceedings. 

(c)  A  finding  of  mental  incorpetence  to  stand  trial  may  arise  fron 
mental  disease,  disorder  or  defect,  physical  illness  or  disability,  irental 
retardation,  developmental  disability  or  other  etiology  so  long  as  it  results 
in  a  defendant's  inability  to  consult  with  defense  counsel  or  to  understand 
the  proceedings.  The  terms  "catpetenoe"  and  "inccrpetence"  as  used  within 
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Part  IV  of  this  Chapter  refer  to  mental  cotpetence  or  mental  incorpetence. 

Standard  7-4.2:  Responsibility  for  Raising  the  Issue  of  Incoipetency  to  Stand 
Trial 

(a)  The  court  has  a  continuing  obligation,  separate  and  apart  fron  that 
of  counsel  for  each  of  the  parties,  to  raise  the  issue  of  inccrpetence  to 
stand  trial  at  any  time  the  court  has  a  good  faith  doubt  as  to  the  defendant's 
coipetence,  and  any  raise  the  issue  at  any  stage  of  the  proceedings  on  its  own 
motion. 

(b)  The  prosecutor  should  mave  for  evaluation  of  defendant's  ccrpetence 
to  stand  trial  v^enever  the  prosecutor  has  a  good  faith  doi±>t  as  to  the 
defendant's  ccnpetence.  The  prosecutor  should  further  advise  defense  counsel 
and  the  court  of  any  information  v^ch  has  cone  to  the  prosecution's  attention 
relative  to  defendant's  incoipetence  to  stand  trial. 

(c)  Defense  counsel  should  move  for  evaluation  of  the  defendant's 
coipetence  to  stand  trial  whenever  the  defense  counsel  has  a  good  faith  doi±)t 
as  to  the  defendant's  ccnpetence.  If  the  client  objects  to  such  a  motion 
being  made,  counsel  may  move  for  evaluation  over  the  client's  objection.  In 
any  event,  counsel  should  make  known  to  the  court  and  to  the  prosecutor  those 
facts  known  to  counsel  which  raise  the  good  faith  doubt  of  ccnpetence. 

(d)  A  motion  for  evaluation  should  be  in  writing  and  contain  a 
certificate  of  counsel  indicating  that  the  motion  is  based  on  a  good  faith 
doubt  that  the  defendant  is  conpetent  to  stand  trial  and  that  it  is  not  filed 
for  purposes  of  delay.  The  motion  should  also  set  forth  the  specific  facts 
which  have  formed  the  basis  for  the  motion. 

(e)  In  the  absence  of  good  faith  doubt  that  the  defendant  is  corpetent 
to  stand  trial,  it  is  inproper  for  either  party  to  move  for  evaluation;  it  is 
iirproper  for  either  party  to  use  the  incorpetence  process  for  purposes 
unrelated  to  incorpetence  to  stand  trial  such  as  to  obtain  information  for 
mitigation  of  sentence,  to  obtain  favorable  plea  negotiation  or  to  delay  the 
proceedings  against  the  defendant. 

(f)  In  making  any  motion  for  examination,  or  in  the  absence  of  a  motion 
in  making  kncwn  to  the  court  information  raising  a  good  faith  doubt  of 
defendant's  coipetence,  the  defense  counsel  should  not  divulge  confidential 
cotmunications  or  connunications  protected  by  the  attorney-client  privilege. 

Standard  7-4.3:  Pretrial  Release  of  a  Defendant  Pending  Coipetence  Evaluation 

A  defendant  otherwise  entitled  to  pretrial  release  should  not  be 
involuntarily  confined  or  taken  into  custody  solely  because  the  issue  of  his 
ccnpetence  to  stand  trial  has  been  raised  and  an  evaluation  has  been  ordered 
unless  confinement  is  necessary  for  any  personal  examination  which  nay  be 
necessary  for  the  evaliaation  process. 

(a)  If  a  defendant  has  been  released  fron  custody  under  any  pretrial 
release  provision,  the  court  may  order  the  defendant  to  appear  at  a  designated 
time  and  place  for  out-patient  examination  and  such  appearance  may  be  made  a 
condition  of  pretrial  release. 

(b)  If  the  court  determines  that  a  defendant  will  not  sut«nit  to 
out-patient  examination  as  a  condition  of  pretrial  release,  that  the  defendant 
refuses  to  appear  for  evaluation,  or  that  adequate  examination  is  inpossible 
without  the  confinement  of  the  defendant,  the  court  may  order  that  the 
defendant  be  involuntarily  confined  until  the  examination  is  made. 

(c)  If  a  defendant  who  is  on  pretrial  release  is  subsequently 
involuntarily  confined  or  otherwise  taken  into  custody  for  examination,  such 
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confinement  should  be  in  the  least  restrictive  setting  and  for  the  minimum 
amount  of  time  necessary  to  caiplete  the  examination.  Inmediately  upon 
corpletion  of  the  examination  the  defendant  should  be  retximed  to  pretrial 
release  status. 

(d)  A  defendant  otherwise  entitled  to  a  judicial  determination  of 
eligibility  for  pretrial  release  should  not  have  the  determination  postponed 
because  of  the  pendency  of  proceedings  to  determine  cotpetence  to  stand  trial. 

Standard  7-4.4:  Judicial  Order  for  Cotpetence  Evaliaation 

Whenever,  at  any  stage  of  the  proceedings,  a  good  faith  doubt  is  raised 
as  to  the  defendant's  cotpetence  to  stand  trial,  the  court  should  order  an 
evalxiation  and  conduct  a  hearing  into  the  cotpetence  of  the  defendant  to  stand 
trial.  The  court  should  follow  this  procedure  v*iether  the  doubt  arises  fron  a 
motion  of  counsel,  fron  information  svpplied  by  counsel,  fron  the  court's  own 
observation  of  the  defendant  or  from  any  information  otherwise  known  to  the 
court. 

(a)  An  evaluation  of  defendant's  cotpetence  to  stand  trial  should  not  be 
ordered  by  the  court  before  there  has  been  a  judicial  determination  of 
probable  cause  for  criminal  prosecution  unless  the  early  evaluation  is 
requested  by  defense  counsel.  If  the  court  finds  that  the  requisite  probable 
cause  for  criminal  prosecution  does  not  exist,  there  should  be  no  further 
inquiry  into  the  defendant's  cotpetence  to  stand  trial. 

(b)  An  evaluation  to  determine  conpetence  to  stand  trial  should  not  be 
ordered  before  the  defendant  is  represented  by  counsel  who  has  had  an 
opportimity  to  consult  with  the  defendant  and  to  be  heard  by  the  court. 

(c)  An  evaluator  appointed  to  perform  the  defendant's  cotpetence 
examination  should  be  a  person  meeting  the  qualifications  set  *  forth  in 
Standard  7-3.10. 

Standard  7-4.5:  Preference  for  Single  Issue  Examination;  Time  for  Report  of 
Evaluator 

(a)  Except  for  good  cause  shown  or  when  the  defendant  should  so  request, 
the  evaluation  should  not  be  conbined  with  evaluations  of: 

(i)  Defendant's  mental  condition  at  the  time  of  the  offense 
charged; 

(ii)  Defendant's  itiental  condition  as  it  relates  to  civil  coimitment; 
or, 

(iii)  Other  aspects  of  defendant's  mental  condition  collateral  to  the 
issue  of  cotpetence  to  stand  trial. 

(b)  The  order  for  evaluation  should  specify  the  nature  of  the  evaluation 
to  be  conducted  and  should  specify  the  legal  criteria  to  be  addressed  by  the 
evaluator  and  should  also  conform  to  the  requirements  of  7-3.5 (c) . 

(c)  Each  jurisdiction  should  establish  time  periods  by  v*dch  the 
examination  should  be  concluded  and  a  report  returned  to  the  court.  Such 
periods  normally  should  not  exceed  [seven]  days  in  the  case  of  a  defendant  in 
custody  and  [fourteen]  days  in  the  case  of  a  defendant  at  liberty.  For  good 
cause,  the  time  periods  might  be  extended  but  should  never  exceed  [thirty] 
days. 

Standard  7-4.6:  Report  of  Evaluator 

(a)  The  first  matter  to  be  addressed  by  the  evaluator  in  the  report 
should  be  the  evaluator 's  assessment  of  the  defendant's  corrpetence  to  stand 
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trial  in  accordance  with  the  criteria  specified  in  7-4.1.  If  the  evaluator 
determines  that  the  defendant  is  cotpetent  to  stand  trial,  the  evaluator 
should  not  include  within  the  report  issues  relating  to  treatment.  If  the 
evaluator  determines  that  the  defendant  is  inconpetent  to  stand  trial,  or  that 
the  defendant  is  coipetent  to  stand  trial  but  that  the  conpetence  depends  upon 
continuation  of  treatment,  the  evaluator  should  then  report  on  the  treatiient 
necessary  for  the  defendant  to  attain  or  maintain  corpetence. 

(b)  If  the  evaluator  determines  that  treatment  is  necessary  for  the 
defendant  to  attain  or  maintain  corpetence,  the  evaluator  should  address  the 
following  treatmsnt  issues: 

(i)  The  condition  causing  the  incorpetence; 

(ii)  The  treatment  required  for  the  defendant  to  attain  or  maintain 
corpetence,  together  with  an  explanation  of  other  appropriate  treatnent 
alternatives  in  order  of  choice; 

(iii)  The  availability  of  the  various  types  of  acceptable  treatment 
in  the  local  geographical  area.   The  evaluator  should  indicate  the 
agencies  or  settings  in  vfeich  such  treatment  might  be  obtained.  Whenever 
the  treatment  would  be  available  in  an  out-patient  setting,  the 
evaluating  expert  should  make  such  fact  clear  in  the  report; 

(iv)  The  likelihood  of  the  defendant's  attaining  corpetence  under 
the  treatment  and  the  probable  duration  of  the  treatment. 

(c)  If  the  evaluating  expert  determines  that  the  only  appropriate 
treatitEnt  would  require  that  the  defendant  be  taken  into  custody  or 
involuntarily  hospitalized,  then  the  report  should  include  the  following: 

(i)  An  analysis  of  vAether  the  defendant,  because  of  the  condition 
causing  mental  incorpetence,  meets  the  criteria  for  involuntary  civil 
coimitment  or  placerrent  set  forth  by  law; 

(ii)  VJhether  there  is  a  substantial  probability  that  the  defendant 
will  attain  corpetence  to  stand  trial  within  the  reasonably  foreseeable 
future; 

(iii)  The  nature  and  probable  duration  of  the  care  and  treatment 
required  for  the  defendant  to  attain  corpetence; 

(iv)  Alternatives  other  than  involuntary  hospitalization  which  were 
considered  by  the  evaluator  and  the  reasons  for  the  rejection  of  such 
alternatives. 

(d)  Reports  prepared  solely  on  defendant's  present  mental  corpetence 
(see  Standard  7-3.8 (a))  to  stand  trial  should  not  contain  information  or 
opinions  either: 

(i)  The  defendant's  mental  condition  at  the  time  of  the  alleged 
crime;  or, 

(ii)  Any  statements  made  by  the  defendant  regarding  the  alleged 
crime  or  any  other  crime. 

Standard  7-4.7:  Defendant's  Failure  to  Cooperate:  Use  of  Reports 

(a)  The  court  should  have  the  authority  to  confine  involuntarily  for 
observation  to  determine  the  issue  of  corpetence  to  stand  trial  a  defendant 
v*io  stands  mute  and  refuses  to  speak  to  the  appointed  examiner.   The 
confinement  may  continue  for  such  time  as  is  necessary  for  the  examination  to 
determine  corpetence,  but  should  last  no  longer  than  [fourteen]  days  under  the 
initial  order  with  such  extensions  as  may  be  necessary  to  determine 
corpetence.   The  "fourteen"  day  initial  confinement  with  such  extensions  as 
may  be  necessary  may  not,  however,  exceed  a  total  of  [sixty]  days. 

(b)  Any  information  or  testimony  elicited  fron  the  defendant  at  any 
hearing  or  examination  on  corpetence  or  contained  in  any  motion  filed  by  the 
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defendant  or  any  information  furnished  by  the  defendant  to  any  examining  or 
treating  expert  or  to  the  court,  and  any  information  derived  therefron,  and 
any  testimony  of  experts  or  others  based  on  information  elicited  fron  the 
defendant,  should  be  considered  privileged  information  and  should  be  used  only 
in  a  proceeding  to  determine  the  defendant's  ccnpetence  to  stand  trial  and 
related  treatment  issues.  The  defendant  may  waive  use  of  information 
contained  in  a  report  evaluating  ccnpetence  to  stand  trial  by  using  the  report 
or  parts  thereof  for  any  other  purpose.  The  defendant's  use  of  the  evaluation 
report  for  a  purpose  other  than  the  determination  of  ccnpetence  to  stand  trial 
should  be  considered  a  waiver  of  any  privilege  of  nondisclosure,  and  the 
prosecutor  should  be  permitted  to  use  the  report  or  any  part  of  the  report, 
subject  only  to  the  applicable  rules  of  evidence. 

Standard  7-4.8:  Necessity  for  Hearing  on  Ccnpetence  to  Stand  Trial 

In  every  case  in  vdiich  a  good  faith  doi±)t  of  the  defendant's  ccnpetence 
to  stand  trial  has  been  raised  and  as  soon  as  practicable  after  receipt  of  the 
reports  of  the  evaluators,  the  court  should  conduct  a  hearing  on  the  issue  of 
ccnpetence  to  stand  trial  unless  all  parties  stipulate  that  no  hearing  is 
necessary  and  the  court  concurs.  If  the  defendant  has  been  hospitalized  or 
otherwise  confined  for  examination,  the  hearing  should  be  held  within  seven 
days  of  the  receipt  of  the  report  of  the  evaluators;  if  the  defendant  is  at 
liberty  it  should  be  held  within  thirty  days. 

(a)  If  the  parties  agree  on  the  issue  of  ccnpetence  to  stand  trial  or 
issues  related  to  treatment,  a  stipulation  containing  the  factaial  basis  for 
the  agreement  may  be  accepted  by  the  court  and  the  court,  after  review  of  the 
factual  basis  for  the  stipulation,  should  enter  the  appropriate  order  on  the 
basis  of  the  stipulation.  In  the  absence  of  stipulation  by  the  parties  and 
concurrence  by  the  court,  a  hearing  on  the  issues  shoiiLd  be  mandatory  in  all 
cases. 

(b)  Trial  by  jury  should  not  be  required  for  the  hearing  on  the  issues 
of  ccnpetence  to  stand  trial  and  issues  related  to  treatment,  provided  that  in 
those  jurisdictions  v*iich  authorize  trial  by  jury  for  determination  of  issues 
of  involxjntary  civil  hospitalization,  jury  trial  should  be  available  to  a 
defendant  to  determine  issxaes  of  ccnpetence  to  stand  trial  and  of  involuntary 
hospitalization  for  treatment  to  effect  ccnpetence. 

Standard  7-4.9:  Hearing  on  Ccnpetence:  Defendant's  Rights,  Evidence  and 
Priority  of  Issues 

(a)  Fundamental  constitutional  rights  afforded  a  defendant  in  criminal 
cases  should  apply  to  the  hearing  on  ccnpetence  to  stand  trial. 

(i)  In  all  cases,  the  defendant  should  have  the  right  to  be  present 
at  the  hearing,  to  confront  and  fully  cross-examine  all  witnesses  against 
him,  to  call  independent  expert  witnesses,  to  have  ccnpulsory  process  for 
the  attendance  of  witnesses  and  a  transcript  of  the  proceedings.  Either 
p>arty  should  have  the  authority  to  call  and  to  examine  as  a  court  witness 
any  person  designated  by  the  evaluators  as  a  source  of  information  for 
preparation  of  the  evaluative  repx)rt  other  than  the  defendant  or  the 
defense  attorney. 

(ii)  The  defendant  should  have  thfe  right  to  adequate  notice  and  time 
to  prepare  for  the  hearing,  including  timely  disclosure  of  the  report  of 
^pointed  evaluator  and,  if  necessary,  opportunity  to  interview  or  to 
depose  the  evalioators  before  the  hearing. 

(b)  Evidence  presented  at  the  hearing  should  conform  to  rules  of 
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evidence  applicable  to  criminal  cases  within  that  jurisdiction.  The 
evaluators,  whether  called  by  the  court  or  by  either  party,  should  be 
considered  court  witnesses  and  be  subject  to  examination  as  such  by  either 
party. 

(i)  Defense  counsel  may  elect  to  relate  to  the  court  personal 
observations  of  and  conversations  with  the  defendant  to  the  extent  that 
counsel  does  not  disclose  confidential  ccmminications  or  violate  the 
attorney-client  privilege;  counsel  so  electing  may  be  cross-examined  to 
that  extent. 

(ii)  The  court  may  pr<^)erly  inquire  of  defense  counsel  about  the 
professional  attorney-client  relationship  and  the  client's  ability  to 
comiunicate  effectively  with  counsel.  The  defense  counsel,  however, 
should  not  be  required  to  divulge  the  substance  of  confidential 
ccmtTunications  or  those  vMch  are  protected  by  the  attorney-client 
privilege.  Defense  counsel  responding  to  inquiry  by  the  court  on  its  own 
motion  should  not  be  si±iject  to  cross-examination  by  the  prosecutor. 
(c)  At  the  hearing,  the  court  should  consider  separately  each  discrete 
issue  raised,  and  should  first  consider  the  issue  of  the  defendant's 
ccmpetence  to  stand  trial. 

(i)  The  party  raising  the  issue  of  inccmpetence  should  have  the 
burden  of  going  forward  with  the  evidence  to  shew  incorpetence.  If  the 
defendant  moves  for  evaluation  then  the  defense  should  have  the  burden  of 
going  forward;  if  the  prosecutor  or  the  court  on  its  own  motion  or  on 
information  s\;pplied  by  the  prosecutor  has  raised  the  issue,  then  the 
prosecutor  should  have  the  burden  of  going  forward. 

(ii)  If  the  court,  after  hearing  the  evidence,  finds  by  th§  greater 
weight  of  the  evidence  that  the  defendant  is  ccrpetent  to  stand  trial  the 
matter  shoiild  proceed  to  trial;  if  not,  the  court  should  proceed  to 
issues  of  treatment  to  effect  coipetence. 

Standard  7-4.10:  Hearing  on  Ccnpetence;  Dispositional  Issues 

(a)  Once  the  court  has  found  that  the  defendant  is  incotpetent  to  stand 
trial  or  that  ccnpetence  depends  on  continuation  of  treatment,  the  court 
should  consider  issues  relating  to  treatment  to  attain  or  to  maintain 
coipetence,  including  the  appropriateness  of  treatment,  the  availability  of 
various  treatment  alternatives  in  the  geographic  area,  the  probable  duration 
of  treatment,  the  likelihood  of  restoration  to  ccnpetence  in  the  reasonably 
foreseeable  future,  and  the  availability  of  the  least  restrictive  treatment 
alternative. 

(i)  If  the  court  finds  that  the  defendant  is  in  need  of  treatment 
and  that  appropriate  treatment  is  available,  the  defendant  ney  be  ordered 
to  undergo  such  treatment.  If  the  defendant  is  not  in  custody,  the  court 
may  make  the  treatment  a  condition  of  the  defendant's  pretrial  release; 
if  the  defendant  is  in  custody  the  court  may  order  that  treatrrent  be 
administered  at  the  custodial  institution  or  that  the  defendant  be 
transferred  to  another  institution  for  treatment,  or  direct  outpatient 
treatment  if  the  defendant  meets  other  pretrial  release  criteria. 

(ii)  A  defendant  who  is  at  liberty  on  pretrial  release  should  not  be 
involuntarily  hospitalized  for  treatment  to  restore  ccnpetence  to  stand 
trial  unless  the  court  determines  by  clear  and  convincing  evidence  that: 

(A)  There  is  si±istantial  pr(±>ability  that  defendant's 
incorpetence  will  respond  to  treatment  and  defendant  will  attain  or 
maintain  ccnpetence  in  the  reasonably  foreseeable  future; 

(B)  Treatment  appropriate  for  the  defendant  to  attain  or 
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maintain  coipetence  is  available  in  an  institutional  setting;  and 

(C)  No  appropriate  treatment  alternative  is  available  less 
restrictive  than  that  requiring  involuntary  hospitalization. 

(b)  At  the  conclusion  of  the  hearing  the  court  should  enter  its  written 
order  which  shoiiLd  contain  the  follcwing: 

(i)  written  findings  of  fact  setting  forth  separately  and 
distinctly  the  findings  of  the  court  on  the  issues  of  competence, 
treatment  and  involuntary  confinement; 

(ii)  copies  of  supporting  evaluative  information  sufficient  for  a 
treating  professional  later  to  ascertain  the  charge  against  the  defendant 
and  the  nature  of  the  condition  causing  the  inccnpetence; 

(iii)  a  finding  that  the  institution  to  which  the  defendant  is  to  be 
cartnitted  is  sufficiently  staffed  and  equipped  to  meet  that  defendant's 
treatment  needs; 

(iv)   the  nature  of  the  treatment  ordered  by  the  court,  its  initial 
duration,  and  the  time  at  which  reports  will  be  required  from  the 
treating  professionals. 

(c)  An  order  adjudicating  the  defendant  incoipetent  to  stand  trial 
should  be  an  appealable  order. 

Standard  7-4.11:  Right  to  Treatment  and  to  Refuse 

A  defendant  determined  to  be  incorpetent  to  stand  trial  has  a  right  to 
prorpt  and  adequate  treatment  to  effect  coipetence  and  a  right  to  have  such 
treatment  administered  by  caipetent  and  qualified  professionals. 

(a)  Within  [fourteen  days]  after  entry  of  an  order  detaining  or 
ccmndtting  a  defendant  for  treatment  or  directing  that  a  defendant  report  for 
treatnent  on  an  outpatient  basis,  the  treating  professional  should  develop  and 
file  with  the  court,  copies  being  made  available  to  both  parties,  an 
individijialized  plan  of  treatment.  Each  treatment  plan  should  contain  the 
follcwing: 

(i)  A  statenent  of  the  specific  causes  of  defendant's  incotpetence 
including,  where  appropriate,  diagnosis  of  any  physical  or  mental 
illness,  description  of  any  physical  or  mental  disability,  and  reference 
to  any  other  factors  causing  the  incarpetence  to  stand  trial; 

(ii)  A  statenent  of  the  planned  treatment,  vdiether  medical, 
psychological,  educational  or  social,  appropriate  to  effect  corpetence; 

(iii)  A  stateitent  setting  forth  any  restrictions  to  be  placed  on  the 
defendant  and  the  reasons  for  iitposing  such  restrictions; 

(iv)  A  statanent  of  the  expected  duration  of  treatment  required  to 
effect  the  defendant's  ccrrpetence. 

(b)  A  defendant  has  a  right  to  be  treated  in  the  least  restrictive 
setting  appropriate  for  treatment  to  effect  coipetence  to  stand  trial. 

(i)  If  necessary  for  treatment,  persons  being  treated  for 
incarpetence  to  stand  trial  may  be  treated  in  facilities  established  for 
that  purpose  or  in  sections  of  general  treatment  facilities  v*iich  are 
specifically  set  apart  and  designated  for  treatment  of  persons  xander 
criminal  charges. 

[ (ii)  Treatmsnt  to  restore  coipetence  may  be  provided  within  a  jail 
setting  only  v*ien  that  jail  facility  can  provide  an  adequate  course  of 
treatment  and  then  only  vAien  less  restrictive  alternatives  would  be 
in^propriate.  ] 

(c)  A  person  determined  to  be  incorpetent  to  stand  trial  and  detained  or 
cormitted  for  treatment  or  ordered  to  appear  for  outpatient  treatment  should 
have  no  right  to  refuse  ordinary  and  reasonable  treatment  designed  to  effect 
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carpetence.  A  defendant  should  have  the  right  to  refuse  any  treatnent  vdiich: 
(i)  may  inpair  the  defendant's  ability  to  prepare  a  defense  to  the 
charge;  or, 

(ii)  carries  with  it  an  unreasonable  risk  of  serious  or  irreversible 
side  effects;  or, 

(iii)  is  hazardous  or  experimental  in  nature. 

Standard  7-4.12:  Periodic  Redetermination  of  Incotpetenoe 

(a)  Defendant's  continuing  inccnpetence  to  stand  trial  should  be  peri- 
odically redetermined  by  the  court  without  the  necessity  of  notion  by  either 
party.  The  treating  facility  or  person  responsible  for  treatment  should 
therefore  be  required  periodically  to  file  with  the  court  a  report  on  the 
defendant's  current  status,  with  copies  to  the  prosecutor  and  defense  counsel 
and  with  notice  to  the  defendant.  The  report  should  be  filed: 

(i)  at  any  time  when  the  treating  facility  or  person  responsible 
for  treatment  believes  that  the  defendant  has  attained  carpetence  to 
stand  trial; 

(ii)  at  any  time  the  treating  facility  or  person  responsible  for 
treatment  believes  that  there  is  not  a  si±istantial  probability  that  the 
defendant  will  attain  carpetence  within  the  foreseeable  future;  or, 
(iii)  at  intervals  not  to  exceed  [ninety]  days. 

(b)  The  report  should  contain  the  following: 

(i)  a  re-evaluation  of  those  issues  required  by  Standard  7-4.6  to 
be  contained  in  the  initial  report  to  the  court; 

(ii)  a  description  of  the  treatment  administered  to  the  defendant; 
(iii)   if  the  report  concludes  that  the  defendant  ronains  inccnpetent 
to  stand  trial  an  evaluation  of  the  defendant's  continued  progress  toward 
attaining  ccnpetence  within  the  reasonably  foreseeable  future. 

(c)  Either  party  should  have  the  right  to  contest  the  report  or  any 
issues  addressed  in  the  report  within  such  time  as  is  established  in  that 
jxirisdiction ,  and  Yiave   the  right  to  denand  a  hearing  on  the  issues  contested. 

(i)  Before  the  hearing,  upon  motion  of  either  party  and  good  cause, 
the  court  should  order  that  the  defendant  be  evaluated  by  independent 
evaluators  and  reports  suhmitted; 

(ii)  Each  party  should  have  the  right  to  present  evidence  at  the 
hearing.   At  the  conclusion  of  the  hearing  the  court  should  entcir  its 
written  order  setting  forth  separately  and  distinctly  the  findings  of  the 
coiirt  on  the  issues  of  carpetence,  treatment,  and  involuntary 
confinement. 

(d)  If  neither  party  contests  the  report  within  the  time  set,  the  court 
should  then  independently  review  the  report  and: 

(i)  if  the  court  concurs  in  the  report's  recaimendations  the  court 
should  enter  an  order  accepting  the  report  and  continuing  the  defendant's 
treatrrent  or  setting  the  case  for  trial,  as  appropriate; 

(ii)   if  the  court  does  not  concur  in  the  report's  conclusions  the 
court,  if  appropriate,  should  order  an  independent  re-evaluation  of  the 
defendant  and  should  hold  a  hearing  on  the  issues  addressed  in  the 
report. 

(e)  Notwithstanding  the  availability  of  periodic  redeterminations  by  the 
court,  either  party  should,  upon  good  cause  to  believe  that  a  defendant  has 
attained  carpetence  to  stand  trial,  be  able  to  initiate  a  redetermination  of 
the  defendant's  ccnpetence. 

(i)  The  prosecutor  or  the  defense  counsel,  upon  a  shewing  of  good 
cause,  should  be  able  to  make  a  motion  for  re-evaluation  of  a  defendant 
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by  independent  experts  or  for  rehearing  by  the  court  of  the  issue  of  the 
defendant's  cxsntinuing  inccnpetence.  Upon  good  cause,  the  court  should  be 
CTjpowered  to  order  such  re-evaluation  or  re-hearing  at  any  tijne. 

(ii)  Defense  counsel  should  be  permitted  to  have  the  defendant 
re-evaluated  at  defense  expense  at  any  time,  and  the  treating  institution 
should  be  mandated  to  make  the  defendant  available  to  the  evaluator  for 
re-examination.  All  records  necessary  to  independent  evaluation  should 
be  available  to  the  prosecutor  or  defense  counsel  at  any  time. 

Standard  7-4.13:  Defense  Motions;  Proceedings  While  Defendant  Reinains 
Incanpetent 

The  fact  that  the  defendant  has  been  determined  to  be  incatpetent  to 
stand  trial  should  not  preclude  further  judicial  action,  defense  motions  or 
discovery  proceedings  vMch  may  fairly  be  conducted  without  the  personal 
participation  of  the  defendant. 

[Standard  7-4.14:  Disposition  of  Permanently  Incatpetent  Defendants 

(a)  A  defendant  may  be  adjudged  permanently  incorpetent  to  stand  trial 
if  the  defendant  has  previously  been  adjudged  incatpetent  and  there  is  no 
substantial  probability  that  the  defendant  will  becone  mentally  ccrpetent  to 
stand  trial  within  the  foreseeable  future. 

(i)  The  court  should  hold  a  hearing  to  determine  permanent 
inccnpetence  to  stand  trial  vrfienever  the  issue  has  been  raised  by  the 
report  of  the  treating  professional,  at  the  expiration  of  the  maximum 
tine  of  sentence  for  the  crime  charged  or  [twelve/eighteen]  months  fron 
the  date  of  adjudication  of  incorpetence  to  stand  trial,  vdiichever  first 
occurs. 

(ii)   If  the  defendant  has  been  found  permanently  incatpetent  to 
stand  trial  and  has  been  charged  with  a  felony  causing  or  seriously 
threatening  serious  bodily  harm,  then  the  defendant  may  be  subject  to 
hearing  on  factual  guilt  and  special  corniitment  as  set  forth  in 
subparagraph  (b)  belcw. 

(iii)  If  the  defendant  has  been  found  permanently  incatpetent  to 
stand  trial  and  has  not  been  charged  with  the  crimes  set  forth  in 
(a) (ii) ,  then  the  defendant  should  be  released  fron  any  detention  or 
catitiititent  for  treatment  of  inccnpetence  to  stand  trial.   If  the 
defendant  itieets  the  criteria  for  involuntary  civil  catittitment,  the  court 
may  order  such  catitiitment. 

(b)  At  such  tiitE  as  a  defendant  charged  with  a  felony  causing  or 
seriously  threatening  serious  bodily  harm  has  been  adjudged  permanently 
incatpetent  to  stand  trial,  or,  \:^xDn  motion  of  the  state  or  the  defense 
counsel  at  any  tine  after  the  expiration  of  [twelve/eighteen]  months  frati  the 
date  the  defendant  was  first  adjudicated  incatpetent  to  stand  trial,  the  court 
should  hold  a  hearing  to  determine  the  factual  guilt  of  the  defendant. 

(i)  The  following  principles  should  apply  at  the  hearing: 

(A)  The  hearing  should  be  an  adversary  hearing. 

(B)  Rules  of  Evidence  applicable  to  criminal  cases  in  that 
jurisdiction  should  apply  at  the  hearing. 

(C)  Constitutional  rights  generally  applicable  to  defendants 
at  criminal  trials,  other  than  the  right  not  to  be  tried  v^le 
incatpetent,  should  apply  at  the  hearing.  Such  rights  would  include 
the  privilege  against  self-incrimination,  exclusion  of  evidence 
unlawfully  obtained,  the  right  to  call  witnesses  on  the  defendant's 
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behalf  and  to  confront  and  cross-examine  witnesses  against  the  defendant. 

(D)  The  prosecution  should  have  the  burden  of  proof,  beyond  a 
reasonable  doubt,  of  each  element  of  the  offense  charged. 

(E)  Evidence  adduced  at  such  hearing  should  be  recorded  and  may 
be  used  in  any  subsequent  trial  or  hearing  either  against  or  on 
behalf  of  the  defendant  on  a  shewing  of  unavailability. 

(F)  The  court  should  make  specific  findings  of  the  extent  to 
which  the  defendant's  inccnpetence  affected  the  outcane  of  the  case, 
including  its  effect  on  the  defendant's  ability  to  consult  with  and 
assist  the  defense  counsel,  to  testify  in  the  defendant's  behalf, 
the  extent  to  which  the  evidence  could  be  reconstructed  without  the 
assistance  of  the  defendant,  and  the  strength  of  the  prosecution's 
case. 

(G)  The  defendant  should  have  a  right  to  jury  determination 
of  the  issues  raised  at  the  hearing. 

(ii)  At  the  conclusion  of  the  hearing,  if  the  evidence  does  not 
prove  the  defendant  guilty  beyond  a  reasonable  doubt,  or  if  the  defendant 
is  found  not  guilty  by  reason  of  insanity,  the  coiart  should  enter  a 
judgmsnt  of  acquittal.   If  the  prosecutor  proves,  beyond  a  reasonable 
doubt,  that  the  defendant  carmitted  the  crimes  of  (  ) ,  or  that 

the  defendant  was  not  guilty  of  one  of  those  crimes  by  reason  of 
insanity,  the  defendant  may  then  properly  be  subject  to  special 
cottnitment  proceedings ,  pursuant  to  Standard  (  ) .  ] 

Standard  7-4.15:  Trial  of  Defendants  on  Medication 

(a)  A  defendant  should  not  be  considered  incatpetent  to  stand  trial 
because  the  defendant's  present  mental  corpetence  is  dependent  upon 
continuation  of  treatment  vdiich  may  include  medication,  nor  should  a  defendant 
be  prohibited  fran  standing  trial  or  entering  a  plea  solely  because  that 
defendant  is  being  administered  medication  under  medical  supervision. 

(b)  If  the  defendant  proceeds  to  trial  with  the  aid  of  medication  which 
may  affect  deireanor,  either  party  should  have  the  right  to  introduce  evidence 
regarding  the  nedication  and  its  effects  and  jury  be  instructed  accordingly. 

Standard  7-4.16:  Credit  for  Time  Served 

A  defendant  v*io  has  been  detained  or  canmitted  for  evaluation  of 
coipetence  to  stand  trial  or  treatment  to  effect  cciipetence  to  stand  trial 
should  receive  credit  against  any  sentence  ultimately  imposed  for  the  time  of 
such  pretrial  confinement. 

PART  V.   INCOMPETENCE  AT  OTHER  PRDCEDUPAL  STAGES 
MEMORANDUM: 

In  discussing  the  various  aspects  of  Incorpetence  to  Stand  Trial,  the 
assigned  area  of  Task  Force  IV,  it  became  apparent  that  the  concept  of  the 
defendant's  corpetence  to  participate  is  one  vfcLch  permeates  the  criminal 
process.  While  it  may  arise  throughout  the  process,  the  concept  becones 
alnost  chaireleonlike  as  it  changes  in  fimction,  in  definition,  and  in 
operational  result.  The  following  areas  have  been  identified  by  the  task 
force  as  those  in  v*iich  the  issue  of  the  defendant's  coipetence  might  be 
raised: 
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1.  Ccmpetence  to  enter  a  plea  of  guilty.  This  issue  has  been  scmewhat 
debated  in  the  literature;  courts  have  ccme  to  varying  conclusions  about  its 
definition  and  effect.  For  exaitple,  there  are  those  vrfio  contend  that  the 
standard  to  plead  guilty  is  the  same  as  that  to  stand  trial;  a  variation  of 
this  position  would  assert  that,  indeed,  the  standards  should  be  the  sane  and 
that  the  standard  for  ccnpetence  to  stand  trial  should  be  higher  than  that 
stated  in  Dusky  v.  U.S.  to  encorrpass  the  standard  for  cotpetence  to  plead. 
Another  view  holds  the  standard  for  coipetence  to  plead  to  be  a  higher 
standard  than  that  of  corpetence  to  stand  trial;  still  a  third  view  advances 
the  position  that  the  standards  are  not  higher  or  lower,  merely  different. 
The  effects  of  a  finding  of  inccnpetence  to  plead  may  also  be  quite  serious; 
in  fact,  a  defendant  v*io  is  inconpetent  to  plead  but  ccnpetent  to  stand  trial 
may  be  forced  into  a  trial  which  that  defendant  would  rather  avoid  to  obtain  a 
more  favorable  negotiated  sentence.  In  short,  the  issue  is  a  serious  one,  and 
one  Vi^ch  deserves  considerable  attention. 

2.  Cotpetence  at  time  of  arraignment.  This  procedural  stage  is  one 
v*iich  the  psychiatric  representatives  of  the  task  force  see  as  the  one  most 
pragmatically  perplexing  to  them  as  evaluating  professionals. 

3.  Ccnpetence  at  time  of  sentence.  The  issue  of  the  defendant's 
cotpetence  to  be  sentenced  has  existed  at  least  fron  the  time  of  Blackstone. 
Involved  with  this  issue  are  concepts  of  the  right  of  allocution  and  the  way 
in  vrfiich  a  defendant's  inccnpetence  may  affect  this  right.  The  standards  for 
determining  cotpetence  at  this  procedural  stage  may  well  be  different  froti 
those  which  exist  at  any  other  stage  of  the  process. 

4.  Cotpetence  to  be  executed.  With  the  reinstatement  of  the  death 
penalty,  it  is  surprising  that  this  issue  has  not  been  addressed  in  the  courts 
or  raised  by  counsel  representing  condeittned  prisoners.  Yet,  historically,  it 
is  one  of  the  procedural  stages  at  which  mental  cotpetence  is  demanded.  The 
standards  should  address  the  continuing  viability  of  this  coiition  law  concept; 
if  it  is  one  of  contenporary  validity,  then  the  procedure  for  raising  and 
deterrtiining  the  issue  would  be  addressed,  as  well  as  the  standard  for 
determining  cotpetence  at  this  procedural  stage. 

5.  Coipetence  to  refuse  to  proceed  with  post  conviction  attack  of  a 
death  sentence.  Again  with  the  advent  of  capital  punishinent,  instances  have 
been  docuitiented  of  defendants  refusing  to  permit  coimsel  to  proceed  with 
review  of  an  iitposed  death  sentence.  In  sotte  instances,  the  ref\isal  has 
resulted  in  the  execution  of  the  defendant.  Should  a  defendant  have  this 
right  to  refuse  to  permit  appellate  review  or,  perhaps,  review  by  a  clatency 
board?  What  should  be  the  standards  to  detentiine  whether  this  refusal  was  the 
act  of  a  cotpetent  individual,  or  the  act  of  an  irrational  person — an  act  with 
irrenedial  results.  The  task  force  feels  that  this  issvie,  too,  is  one  which 
would  appropriately  be  addressed  in  Part  V  of  the  standards. 

The  issues  set  forth  above  are  those  specifically  identified  by  the  task 
force  as  those  which  call  for  further  investigation  and  research  before 
appropriate  standards  might  be  protiulgated.  It  would  not  be  inappropriate  to 
extend  the  project,  at  least  partially,  so  that  a  task  force  itdght  be  convened 
to  examine  these  issues  and  propose  appropriate  standards  for  Part  V. 

PART  VI:   NONRESP(»ISIBILnY  FOR  CRIME 
Standard  7-6.1:  The  Defense  of  Insanity 

(a)  [A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of 
such  conduct,  as  a  result  of  mental  disease  or  defect,  he  was  unable  to 
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appreciate  the  wrongfulness  of  that  conduct.] 

(b)  As  used  in  this  Standard  "mental  disease  or  defect"  refers  to 
inpairmsnts  of  mind  including  mental  retardation,  whether  enduring  or 
transitory,  v^iich  substantially  affected  the  mental  or  emotional  processes  of 
the  defendant  at  the  time  of  the  alleged  offense. 

Standard  7-6.2:  Admissibility  of  Other  Evidence  of  Mental  Condition 

Evidence,  including  expert  testimony,  concerning  the  defendant's  mental 
condition  at  the  tine  of  the  alleged  offense  which  tends  to  shew  the  defendant 
did  not  have  the  specific  mental  state  required  for  the  offense  charged,  or 
for  the  degree  of  the  offense  charged,  should  be  admissible. 

Standard  7-6.3:  Notice  of  Defense  Based  on  Mental  Condition 

(a)  If  a  defendant  intends  to  rely  upon  the  defense  of  insanity  the 
defendant  should,  within  the  tine  provided  for  the  filing  of  pretrial  motions 
or  at  such  later  tirte  as  the  court  may  direct,  notify  the  prosecuting  attorney 
in  writing  of  such  intention  and  file  a  copy  of  such  notice  with  the  clerk. 
If  notice  is  not  given  in  corpliance  with  the  requirenents  of  this  Standard 
the  court  may  iitpose  such  sanctions  as  are  provided  by  law. 

(b)  If  the  defendant  intends  to  introduce  expert  testimony  relating  to 
mental  condition  at  the  tine  of  the  offense  charged,  the  defendant  should, 
within  the  tine  provided  for  the  filing  of  pretrial  motions  or  at  such  later 
tine  as  the  court  may  direct,  notify  the  prosecuting  attorney  in  writing  of 
such  intention  and  file  a  copy  of  such  notice  with  the  clerk.  The  court  may, 
for  cause  shown,  allow  late  filing  of  the  notice  or  grant  additional  time  to 
the  parties  to  prepare  for  trial  or  make  such  other  order  as  may  be 
appropriate.  If  the  defendant  fails  to  give  the  required  notice,  the  court 
may  inpose  such  sanctions  as  are  provided  by  law. 

Standard  7-6.4  Prosecution-Initiated  Examination  to  Determine  Mental 
Condition 

(a)  Upon  the  defendant's  filing  of  notice  as  provided  in  Standard 
7-3.4 (a),  the  court  may,  on  motion  of  the  prosecuting  attorney,  order  the 
defendant  to  be  examined  by  an  examiner  designated  in  the  order,  for  the 
purpose  of  determining  the  nental  condition  \ihich  is  being  put  in  issue  by  the 
defendant.  Should  the  court  find  that  the  defendant  has  refused  to  catply 
with  such  order,  the  court  may  prohibit  the  defendant  frcm  introducing  expert 
testimony  on  the  issue  at  trial. 

(b)  A  defense  attorney  may  attend  the  mental  examination  only  with  the 
evaluator's  prior  approval  but  may  participate  actively  only  if  requested  to 
do  so  by  the  evaluator. 

(c)  The  court  should  not  on  its  own  motion  order  a  mental  examination 
of  the  defendant  to  determine  mental  condition  at  the  time  of  the  offense. 

(d)  The  defendant's  nental  condition  at  the  time  of  the  offense  charged 
should  not  be  canbined  in  any  examination  ordered  to  determine  carpetency  to 
stand  trial,  imless  the  defendant  should  so  request  or  for  good  cause  shown. 

(e)  Except  as  otherwise  provided  by  law  no  statement  made  by  a  person 
during  the  course  of  a  required  nental  examination  and  no  evidence  based  on 
such  stateitent  should  be  admissible  in  evidence  against  that  person  in  any 
criminal  proceeding  on  any  issue  other  than  nental  condition. 


-  26  - 


64 


standard  7-6.5:  Limitation  on  Opinion  Testimony  Concerning  Mental  Condition 

Expert  opinion  testimony  as  to  how  the  development,  adaptation  and 
functioning  of  the  defendant's  mental  processes  may  have  influenced  his 
conduct  at  the  time  of  the  offense  charged  should  be  admissible.  When  the 
defense  of  insanity  has  been  properly  raised,  opinion  testimony,  vvdiether 
expert  or  lay,  as  to  v*iether  or  not  the  defendant  was  sane  at  the  time  of  the 
offense  charged  should  not  be  admissible. 

Standard  7-6.6:  Prosecution's  Duty  to  Disclose 

Upon  notice  that  the  defendant  intends  to  rely  i:ipon  an  insanity  defense 
or  to  introduce  expert  testimony  relating  to  mental  condition,  the  prosecutor 
should  timely  disclose  to  defense  counsel  all  materials  and  information  within 
the  prosecutor's  possession  or  control  which  bears  on  the  defendant's  mental 
condition  at  issue,  including  but  not  limited  to: 

(a)  Any  reports  or  statements  made  by  experts,  including  the  results  of 
mental  examinations  and  tests; 

(b)  Any  written  or  recorded  statements  and  the  substance  of  any  oral 
statements  made  by  the  defendant  bearing  on  the  issue; 

(c)  Any  information  that  tends  to  rebut  the  factual  data  upon  which  the 
experts  called  by  the  defendant  are  relying;  this  should  include  docunents, 
names  and  addresses  of  witnesses  and  their  relevant  written  or  recorded 
statements  and  the  substance  of  any  oral  statements; 

(d)  The  names,  addresses  and  statements  of  any  experts  whan  the 
prosecutor  intends  to  call  for  the  pxirpose  of  discrediting  the  insanity 
defense  or  evidence  of  mental  condition. 

Standard  7-6.7:  A  Unitary  Trial 

The  defense  of  insanity  and  all  other  evidence  pertaining  to  the 
defendant's  responsibility  for  the  acts  charged  should  be  heard  in  a  single 
trial. 

Standard  7-6.8:  Instruction  to  the  Jury 

The  court  should  instruct  the  jury  as  to  the  dispositional  consequences 
of  a  verdict  of  not  guilty  by  reason  of  insanity. 

Standard  7-6.9:  Burdens  of  Going  Forward  and  of  Persuasion 

(a)  When  sane  evidence  is  introduced  at  trial  that  the  defendant,  at  the 
time  of  the  offense  charged,  was  si±iject  to  a  mental  disease  or  defect  v^ch 
may  have  rendered  him  not  responsible  by  reason  of  insanity,  [then,  in 
jurisdictions  utilizing  any  test  for  insanity  which  focuses  solely  on  v»^ether 
the  defendant,  as  a  result  of  mental  disease  or  defect,  was  unable  to  know, 
understand  or  appreciate  the  wrongfvilness  of  that  defendant's  conduct  at  the 
time  of  the  offense  charged,  the  prosecution  should  have  the  burden  of 
persuasion  beyond  a  reasonable  doubt;  and,  in  jurisdictions  utilizing  the 
ALI-Model  Penal  Code  test  for  insanity  the  defendant  should  have  the  burden 
of  persioasion  by  a  preponderance  of  the  evidence.] 

(b)  The  prosecution  always  retains  the  bxirden  of  proving  beyond  a 
reasonable  doubt  all  elements  of  the  offense  charged  including  the  rpecific 
mental  state  required  for  the  offense  charged  or  for  the  degree  of  the  offense 
charged.  This  burden  remains  with  the  prosecution  although  the 

-  27  - 


65 


defendant  has  offered  evidence  of  mental  disease  or  defect  or  other  abnormal 
nental  condition  for  the  purpose  of  negating  the  presence  of  the  specific 
msntal  state  required  for  the  offense  charged  or  for  the  degree  of  the  offense 
charged. 

Standard  7-6,10:  Forms  of  Verdict 

(a)  When  the  defense  of  insanity  has  been  properly  raised,  the  verdict 
returned  should  be  in  the  form  of  either  guilty,  not  guilty,  or  not  guilty  by 
reason  of  insanity.  The  jury  should  be  instructed  that  it  may  return  the 
verdict  of  not  guilty  by  reason  of  insanity  only  after  finding,  beyond  a 
reasonable  doubt,  that  the  defendant  ccmnitted  the  conduct  charged. 

(b)  Statutes  adopting  the  verdict  of  Guilty  But  Mentally  111  should  not 
be  enacted. 

PART  VII.   CIVIL  COMMIIMENr  OF  INSANITY  ACQUITTEES 
Standard  7-7.1:  Caimitment  Hearing  Following  Insanity  Acquittal 

(a)  Criminal  defendants  found  not  guilty  by  reason  of  insanity  are 
referred  to  within  Part  VII  as  insanity  acquittees  or  acquittees. 

(b)  Insanity  acquittees  may  be  involuntarily  confined  following 
acquittal  only  if  their  ccmnitinent  is  sought  in  s\absequent  proceedings  v*dch 
satisfy  the  requirements  of  due  process  of  law.  Therefore,  while  states 
should  have  authority  to  conduct  mental  evaluations  of  acquittees,  statutes 
which  authorize  automatic  caftmitrrent  for  a  period  longer  than  necessary  to 
accorplish  an  evaluation  of  the  acquittee's  current  mental  status  -should  be 
repealed. 

(c)  If  the  coimitnent  of  an  insanity  acquittee  is  not  sought,  or  if  the 
carmitrrent  is  sought  but  the  court  declines  to  order  such  corenitment,  the 
acquittee  shoxild  be  entitled  to  release. 

Standard  7-7.2:  Evaluation 

(a)  Upon  issuance  of  a  verdict  of  not  giiilty  by  reason  of  insanity,  the 
criminal  trial  court,  upon  motion  by  the  prosecution,  should  order  an 
evaluation  of  the  acquittee's  ciirrent  mental  condition.  The  evaluation  should 
not  exceed  [thirty]  calendar  days  except,  vv^ien  for  good  cause  shown,  the  court 
extends  the  period  for  a  short  time.  This  evaluation  is  for  the  sole  purpose 
of  assisting  the  court  in  determining  v*iether  the  acquittee  should  be 
camitted. 

(b)  The  court  may  order  that  the  evaluation  be  conducted  while  the 
insanity  acquittee  is  an  outpatient,  in  a  mental  health  or  developmental 
disabilities  facility,  in  a  general  hospital,  or,  when  security  considerations 
so  dictate,  in  a  correctional  facility.  In  choosing  the  location  of  the 
evaluation,  the  court  should  be  guided  by  the  least  restrictive  alternative 
principle  and  by  concern  for  public  safety.  The  evaluation  must  be  conducted 
by  qualified  mental  health  or  msntal  retardation  professionals  possessing  the 
qualifications  required  by  7-3.10. 

(c)  Consistent  with  the  requirements  of  institutional  and  caimunity 
safety,  insanity  acquittees  should  have  the  same  rights  regarding  treatment 
and  habilitation  as  do  ordinary  civil  patients  during  evaluation  for  possible 
involuntary  civil  ccrrmitment . 

(d)  The  evaluation  should  be  ccrtpleted  and  an  evaluation  report  should 
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be  siAxnitted  to  the  cxjvtrt  and  to  all  parties  within  [thirty]  calendar  days  of 
the  issuance  of  the  verdict.  Upon  subtnission  of  the  evaluation  report  the 
prosecutor  may  move  for  a  carmitmsnt  hearing.  If  the  prosecutor  decides  to 
seek  carmitment,  a  motion  for  a  hearing  must  be  filed  within  [five]  days. 
That  hearing  must  be  held  within  [fifteen]  days  from  the  court's  receipt  of 
the  evaluation  report. 

(e)  If  the  prosecutor  does  not  file  a  timely  motion  seeking  carmitment, 
an  acquittee  in  custody  should  be  entitled  to  release. 

Standard  7-7.3:  Camdtment  Procedures:  General  and  Special 

(a)  Each  state  shovild  adopt  a  separate  set  of  special  procedures 
("special  carmitment")  for  seeking  the  civil  caimitment  of  those  insanity 
acquittees  who  were  acquitted  by  reason  of  insanity  of  felonies  involving  acts 
causing  or  seriously  threatening  serious  bodily  harm. 

(b)  States  may  seek  the  civil  camitment  of  insanity  acquittees  who  were 
acquitted  of  felonies  vrfiich  did  not  involve  acts  or  threats  of  serious  bodily 
harm,  or  of  misdemeanors,  only  by  using  those  procedures  ("general 
catmitment" )  used  for  the  civil  catinitment  of  persons  outside  the  criminal 
justice  system,  provided  that  those  procedures  satisfy  the  requiratents  of  due 
process  of  law. 

Standard  7-7.4:  Special  Procedures:  Caimitment  Criteria 

(a)  Special  ccrrtnitment  procedures  for  insanity  acquittees  acquitted  of 
felonies  involving  acts  causing  or  seriously  threatening  serious  bodily  harm 
should  afford  every  such  acquittee  with  the  right  to  a  comiitment  hearing 
which  meets  the  requirements  set  forth  in  Standard  7-7.5. 

(b)  At  the  conclusion  of  the  ccnmitment  hearing,  the  coiart  may  order  the 
acquittee  to  be  carmitted  if  it  finds  by  clear  and  convincing  evidence  that 
the  acquittee: 

(i)  is  currently  mentally  ill  or  mentally  retarded;  and,  as  a 
result, 

(ii)  poses  a  substantial  threat  of  serious  bodily  harm  to 
others . 

(c)  The  court  may  not  ccnmit  the  acquittee  unless  it  finds,  beyond  a 
reasonable  doubt,  that  the  acquittee  carmitted  the  criminal  act  for  v^iich  he 
or  she  was  acquitted  by  reason  of  insanity,  or  unless  the  trier  of  fact  made 
such  a  finding  at  the  acquittee 's  criminal  trial.  The  carmitment  court  shall 
evaluate  the  relevance  of  the  criminal  act  to  the  proposed  carmitment  in  light 
of  the  amount  of  time  which  has  passed  since  its  occurrence,  and  the 
possibility  that  the  acquittee 's  confinonent  may  have  prevented  the  ccnmission 
of  other  overt  acts  posing  a  serious  threat  of  bodily  harm  to  others. 

(d)  If  the  court  concludes  that  the  only  reason  the  acquittee  does  not 
meet  the  standard  for  carmitment  set  forth  in  paragraph  (b)  is  the  effect  of 
treatment  or  habilitation  currently  being  received,  the  acquittee  may  be 
carmitted  unless  the  court  is  persxxaded  by  a  preponderance  of  the  evidence 
that  the  acquittee  will  continue  to  receive  such  treatment  or  habilitation 
follcwing  release  for  as  long  as  the  treatment  or  habilitation  is  required. 
If  the  court  is  persuaded  that  acquittee  will  continue  to  receive  the  needed 
treatment  or  habilitation,  it  may  order  either  that  acquittee  be  released  or, 
in  the  alternative,  that  acquittee  be  released  upon  condition  that  acquittee 
continue  to  receive  the  treatment  or  habilitation.  If  acquittee  dees  not 
continue  to  receive  the  treatment  or  habilitation,  the  conditional  release  may 
be  revoked  pursuant  to  Standard  7-7.11. 

-  29  - 


67 


standard  7-7.5:  Special  Camitment  Hearings 

(a)  A  special  ccmuitiTent  system  for  insanity  acquittees  should  provide 
the  procedural  protections  described  in  this  Standard. 

(b)  The  acquittee  should  be  represented  by  counsel  at  the  ccmmitment 
hearing  and  is  entitled  to  assistaiice  of  counsel  during  this  period.  If  the 
acquittee  is  without  counsel,  the  court  should  aj^xDint  counsel.   If  the 
acquittee  is  financially  unable  to  afford  coxmsel,  the  cost  should  be  borne 
by  the  state.  Representation  by  counsel  cannot  be  waived. 

(c)  At  the  hearing,  acquittee  is  entitled  to  confront  and  cross-examine 
adverse  witnesses.  Acquittee  is  also  entitled  to  present  witnesses,  including 
an  independent  expert  witness  or  expert  witnesses.  For  financially  unable 
acquittees  the  reasonable  cost  of  expert  witnesses  should  be  borne  by  the 
state. 

(d)  At  the  hearing,  the  rules  of  evidence  should  apply,  including  the 
prohibition  against  hearsay  testimony. 

(e)  The  acquittee  cannot  be  required  to  testify  at  the  hearing. 

(f)  Acquittee  should  have  the  right  to  appeal  on  the  record  an  adverse 
mling  on  the  issue  of  coimitment.  The  appeal  should  be  heard  on  an  expedited 
basis. 

Standard  7-7.6:  Special  Ccmnitment:  Conditions  of  Confinement 

Consistent  with  the  requirements  of  institutional  and  pi±)lic  safety, 
persons  catmitted  pursuant  to  special  ccninititient  statutes  should  be  confined 
under  ccttparable  conditions  and  should  have  the  rights  of  persons  connitted 
xinder  general  coimitment  statutes. 

Standard  7-7.7:  Special  Ccnmitment:  Maximum  Duration  of  Conmitment 
Order 

(a)  When  a  court  ccmnits  an  insanity  acquittee  pursuant  to  Standard 
7-7.4,  it  should  also  issue  an  order  setting  the  maximum  duration  of  the 
acquittee 's  special  connitment.  The  maximum  duration  set  by  the  court  may  not 
exceed  the  maximum  term  of  incarceration  provided  by  law  for  the  crime  for 
which  the  acquittee  was  tried.  Upon  the  expiration  of  the  maximum  duration  of 
special  cotmitirent,  the  acquittee  may  only  be  confined  if  subsequently 
conmitted  under  general  carmitment  procedures. 

(b)  In  setting  the  maximum  duration  for  special  ccmLtment,  as  in  other 
coimitment  proceedings  under  this  chapter,  the  court  may  consider  the 
acquittee 's  need  for  treatnent  or  habilitation  and  its  concerns  for  the 
public's  safety,  but  it  may  not  consider  retributive  or  punitive  factors. 

Standard  7-7.8:  Special  Coimitment:  Periodic  Judicial  Review 

(a)  A  specially  ccrmitted  acquittee  may  petition  for  a  judicial  hearing 
to  determine  vAether  he  or  she  continues  to  meet  the  criteria  for  special 
coimitiTent  set  forth  in  Standard  7-7.4.  The  acquittee  may  petition  the  court 
for  such  a  hearing  [one  year]  after  his  or  her  original  special  coimitment, 
and  every  [two  years]  thereafter.  At  the  original  cormitment  hearing,  or  at 
subsequent  periodic  review  hearings  under  this  Standard,  the  court  may  issue 
an  order  allowing  the  acquittee  to  petition  for  a  re-hearing  sooner  than  the 
usual  [one  year]  or  [two  year]  period.  The  court  should  issue  such  an  order 
v^en  it  appears  that  the  acquittee 's  mental  condition  and  other  relevant 
factors  warrant  a  shorter  interval  between  periodic  review  hearings. 
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(b)  Upon  filing  of  such  petition  the  court  should  convene  a  hearing 
within  [thirty]  days  and  that  hearing  should  be  conducted  in  accordance  with 
the  procedures  set  forth  in  Standard  7-7.5.  The  state  should  have  the  burden 
of  proving,  by  clear  and  convincing  evidence,  that,  the  acquittee  continues  to 
meet  the  criteria  for  special  ccrmitnent  as  set  forth  in  Standard  7-7.4. 
Overt  acts  by  the  acquittee  tending  to  prove  dangerousness  should  be  evaluated 
pursuant  to  the  requirements  of  Standard  7-7.4  (c),  and  any  overt  acts 
ccninitted  by  the  acquittee  prior  to  institutionalization  may  be  considered  to 
the  extent  that  they  continue  to  svpport  a  finding  that  the  acquittee  remains 
dangerous.  Such  previous  overt  acts  should  be  evaluated  by  the  trier  of  fact 
in  light  of  the  amount  of  time  which  has  passed  since  their  occurrence,  and 
the  possibility  that  acquittee 's  confinement  may  have  prevented  the  ccnrnission 
of  other  overt  acts  indicative  of  possible  dangerousness. 

(c)  Legal  assistance  should  be  regularly  available  to  all  specially 
catmitted  acquittees  at  the  location  of  their  confinement. 

(d)  Nothing  in  this  Standard  should  be  interpreted  as  limiting  the  right 
of  a  specially  cotitdtted  acquittee  to  petition  for  a  writ  of  habeas  corpus  at 
any  time. 

Standard  7-7.9:  Special  CcanruLtment:  Superintendent's  Petition  for 
Acquittee 's  Release 

(a)  When  the  superintendent  of  the  facility  in  vrfiich  a  specially 
cannitted  acquittee  is  confined  determines  that  sxobstantial  clinical  evidence 
indicates  that  the  acquittee  no  longer  meets  the  special  ccrrmitment  criteria, 
the  s\;5)erintendent  may  petition  the  court  for  the  acquittee 's  release. 

(b)  The  petition  should  set  fo]rth  the  clinical  findings  si:5)porting  the 
conclusion  in  favor  of  release  and  should  contain  a  sumnary  of  all .  pertinent 
clinical  data. 

(c)  A  hearing  should  be  held  no  later  than  [fifteen]  days  after  filing 
the  petition  and  the  acquittee  should  remain  confined  pending  the  hearing. 

(d)  The  superintendent  should  have  access  to  counsel  for  preparation  and 
presentation  of  the  petition  to  the  court  under  this  Standard.  Following  the 
hearing  the  court  should  order  the  acquittee 's  release  if  it  finds,  by  a 
preponderance  of  the  evidence,  that  the  acquittee  no  longer  meets  the  criteria 
for  special  ccnrtdtment. 

(e)  The  acquittee  should  receive  a  copy  of  the  siperintendent ' s  petition 
and  should  have  the  right  to  be  present  at  the  hearing,  to  be  represented  by 
counsel  and  to  present  evidence. 

(f)  The  prosecutor  should  receive  a  copy  of  the  sxperintendent's 
petition  and  should  have  the  right  to  be  present  at  the  hearing  and  to  present 
evidence. 

Standard  7-7.10:  Special  Comutmsnt:  Notification  of  Release 

When  the  release  of  a  specially  catmitted  acquittee  is  imninent,  the 
prosecutor  should  have  the  authority  to  notify  law  enforcement  agencies  and 
relevant  individuals. 

Standard  7-7.11:  Special  Coimitment:  Authorized  Leave 

(a)  Authorized  leave  rreans  a  tertporary  absence  fron  the  facility  without 
staff  svipervision.  Authorized  leave  for  specially  ccnriitted  acquittees  should 
be  permitted  only  by  court  order. 
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(b)  VJhen  the  sviperintendent  of  the  facility  concludes  that  a  specially 
comnitted  acquittee  may  be  granted  authorized  leave  without  posing  a  danger  to 
the  cqrinunity  and  that  such  leave  would  benefit  the  acquittee 's  treatment  or 
habilitation  regimen,  the  superintendent  should  petition  for  a  court  order 
permitting  authorized  leave  and  setting  its  specific  conditions. 

The  petition  should  include  a  sunnary  of  all  pertinent  clinical 
data.  A  copy  of  the  petition  should  be  served  on  the  prosecutor  who  should 
have  the  right  to  respond  to  the  petition. 

The  court  should  order  authorized  leave  if  it  finds,  by  a  prepon- 
derance of  the  evidence,  that  the  petition  for  leave  constitutes  treatment  or 
habilitation  consistent  with  the  least  restrictive  alternative  principle  and 
that  it  is  consistent  with  cotinunity  safety.  The  court  may  set  any  conditions 
it  believes  necessary  for  camiunity  safety. 

(c)  If  a  specially  ccmitted  acquittee  violates  any  condition  of  an 
authorized  leave  order,  or  if  the  leave  is  no  longer  appropriate  to  the 
acquittee 's  treatment  or  habilitation  regimen  or  is  no  longer  consistent  with 
public  safety,  the  leave  may  be  terminated  by  the  superintendent  or  the  court. 
An  acquittee  who  believes  that  his  or  her  authorized  leave  has  been  terminated 
wrongfully  by  the  superintendent  may  petition  the  court  for  its  reinstatement. 
Review  of  the  acquittee 's  petition  should  satisfy  the  requirements  of 
procedural  due  process.  The  court  should  reinstate  authorized  leave  if  it 
finds,  by  a  preponderance  of  the  evidence,  that  the  acquittee  carpi  led  with 
the  conditions  of  that  leave  and  that  reinstatement  would  be  consistent  with 
his  or  her  treatment  or  habilitation  needs  and  with  ccmnunity  safety. 


PART  VIII.   SPECIAL  DISPOSITIONAL  STATUTES 

Standard  7-8.1:  Repeal  of  Psychopath  Statutes 

Statutes  which  provide  for  special  sentencing  and  treatment  of  sexual 
psychopaths,  psychopaths,  or  defective  delinquents  should  be  repealed. 


PART  IX.   SENTENCING  AND  PLACEMENTI  OF  MENTALLY  DISABLED  OFFENDERS 


Standard  7-9.1:  Definitions 

(a)  Severely  Mentally  Disabled  Offender: 

A  severely  irentally  disabled  offender  is  one  v*io  has  been  convicted 
of  a  crime  and  is  severely  mentally  ill  or  severely  mentally  retarded. 
Severely  mentally  ill  means  a  substantial  disorder  of  thought,  mood, 
perception,  orientation  or  memory  which  grossly  irrpairs  judgment,  behavior,  or 
capacity  to  recognize  reality  or  ability  to  meet  the  demands  of  life. 
Severely  mentally  retarded  means  significantly  subaverage  general  intellectual 
functioning  existing  concurrently  with  deficits  in  adaptive  behavior. 

(b)  Mental  Health  Facility: 

Mental  health  facility  means  an  in-patient  or  residential  mental 
health  hospital  or  institution  for  the  mentally  retarded,  preferably  under  the 
jurisdiction  of  the  state  department  of  mental  health  or  mental  retardation. 
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(c)  Mental  Health  Professional: 

Mental  health  professionals  are  those  who  meet  the  following  minimum 
educational  qualifications: 

(i)  a  licensed  physician  who  has  successfully  catpleted  at 
least  one  year  of  post-doctoral  specialty  training  in  a  residency  program 
approved  by  the  American  Psychiatric  Association; 

(ii)  a  clinical  or  counseling  psychologist  v^io  has  received  a 
doctoral  degree  in  psychology  [in  a  training  program  approved  by  the 
American  Psychological  Association]  and  who  is  licensed  or  certified  as  a 
psychologist  if  the  state  requires  licensure  or  certification  for  that 
individual;  or, 

[ (iii)  a  licensed  psychologist  vrfio  has  received  a  masters  degree 
in  clinical  psychology,  a  licensed  psychiatric  social  worker,  or  a 
licensed  registered  nurse.] 

Standard  7-9.2:  Inadmissibility  of  Expert  Testimony  Based  on  Ccrpetency 
Examination 

No  testimony  of  a  mental  health  professional  which  is  based  on  a 
ccnpetency  examination  is  admissible  against  a  convicted  offender  at  a 
sentencing  hearing. 

Standard  7-9.3:  Inadmissibility  of  Expert  Testimony  Based  on  Pretrial 
Examination 

No  testimony  of  a  mental  health  professional  based  on  a  pretrial  examina- 
tion is  admissible  at  a  sentencing  hearing  unless  the  defendant  puts  his 
mental  condition  in  issue  at  that  hearing. 

Standard  7-9.4:  Sentencing  Effect  of  Severe  Mental  Disability 

Evidence  of  severe  mental  disability  should  be  a  mitigating  factor  in 
sentencing  a  convicted  offender. 

Standard  7-9.5:  Probation 

An  offender  should  not  be  denied  probation  solely  because  the  offender 
requires  mental  health  services. 

Standard  7-9.6:  Treatrtent  for  Severely  Mentally  Disabled  Offenders 
Sentenced  to  Iirprisonment 

(a)  Mental  health  services  should  be  available  within  the  adult 
correctional  facility  for  offenders  v^ose  mental  disability  is  not  severe 
enough  to  necessitate  carmitment  to  a  mental  health  facility. 

(b)  Severely  mentally  disabled  or  retarded  sentenced  offenders  should  be 
treated  in  a  mental  health  or  retardation  facility  in  accordance  with 
Standards  7-10.4  and  7-10.5. 

Standard  7-9.7:  Conrdtment  of  Severely  Mentally  Disabled  Offenders 

(a)  Initiation  of  Post  Conviction  Proceedings 

Carmitment  proceedings  may  be  initiated  by  the  offender  or 
prosecutor  si±)sequent  to  conviction  and  prior  to  or  during  the  sentencing 
hearing.  The  party  vrtio  raises  the  issue  must  present  evidence  showing  that 
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the  offender  meets  the  criteria  for  connitrTent.  Copies  of  previous  mental 
health  examinations  of  the  offender  should  also  be  submtted. 

(b)  Notice 

The  offender  must  receive  written  notice  that  ccnmitment  as  a 
severely  mentally  disabled  offender  is  sought  if  the  prosecutor  initiates  the 
proceedings.  The  prosecutor  should  receive  written  notice  if  the  offender  is 
the  initiating  party.  The  notice  should  be  provided  sufficiently  in  advance 
to  allow  full  preparation  for  the  hearing. 

(c)  Mental  Health  Examinations 

The  offender  may  not  be  carrmitted  as  a  severely  mentally  disabled 
offender  unless  the  offender  has  been  examined  by  a  mental  health  professional 
within  the  last  [sixty]  days  and  found  to  be  severely  mentally  disabled.  The 
jiadge  nay  order  a  mental  health  examination  of  the  offenders  vAiich  may  be 
conducted  in  the  setting  where  the  offender  is  located,  or  the  offender  may  be 
connitted  for  observation  and  diagnosis.  Such  carrdtment  period  should  not 
exceed  [thirty]  days,  and  the  offender's  sentence  should  be  credited  with  time 
spent  vfcLle  confined  for  (±>servation. 

(d)  Evaluation  Reports 

Mental  health  examination  reports  of  the  offender  should  address  the 
question  of  v*iether  the  offender  is  severely  mentally  disabled.  All  reports 
should  be  disclosed  to  the  prosecution  and  the  defense  prior  to  the  hearing. 
In  addition  to  the  diagnosis,  the  reports  should  describe  the  specific 
behavior  or  other  indicators  v^ich  led  to  the  conclusion  that  the  offender  is 
or  is  not  severely  nentally  disabled.  An  offender  may  not  be  catmitted  unless 
a  report  fron  a  mental  health  professional  indicates  that 
the  offender  suffers  frcm  a  severe  mental  disability. 

Standard  7-9.8:  Ccnmitment  Hearing  Procedures 

(a)  Procedural  Protections 

The  ccumititent  hearing  should  afford  the  offender  the  following 
minimum  procedxiral  protections: 

(i)  notice  as  provided  in  Standard  7-9.7 (b); 

(ii)  the  right  to  counsel; 

(iii)  the  right  to  be  present  at  the  hearing  and  to  call 
witnesses,  including  independent  expert  witnesses,  and  to  cross-examine 
witnesses; 

(iv)  a  judicial  hearing  officer; 

(v)  a  decision  based  upon  the  record; 

(vi)  written  findings  of  fact  by  the  hearing  officer;  and 

(vii)  to  be  informed  of  the  foregoing  rights. 

(b)  Procedures  when  Neither  Party  Objects 

If  neither  the  prosecutor  nor  the  offender  objects  to  the  offender 
being  ccnmitted  as  a  severely  mentally  disabled  offender,  a  hearing  is  not 
required.  The  judge  must  still  find  based  on  at  least  one  report  fron  a 
mental  health  professional  that  the  offender  suffers  fron  a  severe  mental 
disability. 

(c)  Burdens  of  Proof 

If  either  the  offender  or  the  prosecutor  objects  to  ccnmitment,  the 
other  party  must  then  show  by  clear  and  convincing  evidence  that  the  offender 
meets  the  criteria  for  ccnmitment. 

(d)  Criteria  for  Ccnmitment 

At  the  ccnmitnent  hearing  the  court  must  find  that  the  offender  is 
severely  mentally  disabled  and  requires  treatment  or  habilitation  in  a  mental 
health  facility  rather  than  an  adult  correctional  facility. 
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(e)  Expert  opinion  testinony  as  to  v^ether  the  offender  is  severely 
mentally  disabled  and  requires  treatment  in  a  mental  health  facility  should  be 
admissible. 

Standard  7-9.9:  Disposition  of  Offenders 

(a)  Sentence 

The  court  should  impose  the  sentence  for  the  criminal  offense  vrfiether  or 
not  the  offender  is  placed  in  accordance  with  paragraph  (b)of  this  standard. 

(b)  Ccximitment 

A  severely  mentally  disabled  offender  who  is  canmitted  pursuant  to  7-9.8 
should  be  placed  in  a  mental  health  facility.  The  principle  of  least 
restrictive  alternative  should  apply  in  the  placement  of  severely  mentally 
disabled  offenders,  but  such  placement  should  also  take  into  consideration  the 
offender's  history,  the  offense,  the  sentence,  institutional  security 
requirenvents  and  the  offender's  current  mental  condition. 

Standard  7-9.10:  Rights  of  Mentally  Disabled  Offenders 

Once  ccjimitted  to  a  mental  health  facility,  a  severely  mentally  disabled 
offender  should  have  the  right  to  treatment  described  in  Chapter  23  of  these 
Standards.  These  offenders  should  not  be  permitted  access  into  the  caimunity 
by  mental  health  officials  unless  the  procedures  set  forth  in  7-7.11  are 
followed. 

Standard  7-9.11:  Right  to  Refuse  Mental  Health  Treatment 

A  severely  mentally  disabled  offender  should  be  permitted  to  decline  a 
course  of  mental  health  treatment  except: 

(a)  when  reqxiired  by  order  of  a  court;  or 

(b)  vihen  reasonably  believed  by  the  responsible  physician  to  be  necessary 
in  the  treatment  of  mental  illness  in  an  emergency  to  save  the  life 

of  the  person  or  to  prevent  permanent  and  serious  damage  to  the  person's 
health  or  to  prevent  serious  injury  to  others. 

Standard  7-9.12:  Periodic  Review  of  the  Need  for  Ccsnmitinent 

Connitted  severely  mentally  disabled  offenders  should  be  subject  to  the 
same  kind  of  periodic  mental  health  and  judicial  review  provided  for 
involuntary  civil  ccnnittees.  The  pxirpose  of  this  review  is  solely  to 
determine  if  treatment  in  a  mental  health  facility  is  still  necessary. 

Standard  7-9.13:  Transfer  to  Correctional  Facilil^ 

VJhen  the  criteria  for  civil  carmitment  no  longer  exists,  the  offender 
should  be  transferred  to  a  correctional  facility.  The  offender,  the 
correctional  facility  and  the  court  should  receive  written  notice  of  this 
decision  at  least  [forty-eight]  hours  prior  to  transfer.  The  notice  should 
include  the  factual  basis  for  the  transfer  decision  and  confinration  that  the 
prisoner  has  been  advised  of  his  right  to  object.  When  the  offender  objects 
to  the  transfer  that  cbjection  must  be  included  in  the  notice  sent  to  the 
court.  The  coxirt  may  hold  a  hearing  to  determine  vdiether  the  person  continues 
to  meet  the  cantdtment  criteria. 
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standard  7-9.14:  Good  Time  and  Parole 

(a)  An  offender  in  a  mental  health  facility  is  entitled  to  earn  good 
time  credits  on  the  same  terms  as  offenders  in  adult  correctional  facilities. 

(b)  An  offender  in  a  mental  health  facility  should  be  eligible  for 
parole  release  consideration  on  the  same  terms  as  offenders  in  adult 
correctional  facilities. 

(c)  If  otherwise  eligible,  an  offender  should  not  be  denied  parole 
solely  because  the  offender  received  treatment  in  a  mental  health  facility. 

(d)  If  otherwise  eligible,  an  offender  who  would  benefit  frcm  outpatient 
treatment  should  not  be  denied  parole. 

Standard  7-9.15:  Procedure  When  Sentence  Expires 

A  coimitted  severely  mentally  disabled  offender  must  either  be  released 
or  civilly  cormitted  pursuant  to  the  state's  general  civil  conmitment  statute 
v^en  the  sentence  expires. 


PART  X.   TREAlMElTr  OF  MENTALLY  DISABLED  PRISONERS 


Standard  7-10.1:  Definitions 

(a)  Severely  Mentally  Disabled  Prisoner 

A  severely  mentally  disabled  prisoner  is  a  prisoner  vAio: 

(i)  is  an  adult,  or  a  minor  under  eighteen  vrfio  was  tried  as  an 
adult,  v*io  has  been  convicted  of  a  crime; 

(ii)  is  incarcerated  in  a  correctional  facility;  and, 
(iii)  is  severely  mentally  ill  or  severely  mentally  retarded. 
Severely  rtentally  ill  neans  a  substantial  disorder  of  thought,  mood, 
perception,  orientation  or  memory  v^ch  grossly  inpairs  judgment,  behavior,  or 
capacity  to  recognize  reality  or  ability  to  meet  the  demands  of  life. 
Severely  nentally  retarded  means  significantly  subaverage  general  intellectvial 
functioning  existing  concurrently  with  deficits  in  adaptive  behavior. 

(b)  Mental  Health  Facility 

Mental  health  facility  neans  an  in-patient  or  residential  mental  health 
hospital  or  institution  for  the  mentally  retarded,  preferably  under  the 
jurisdiction  of  a  state  department  of  mental  health  or  mental  retardation. 

(c)  Mental  Health  Professionals  as  Expert  Witnesses 

For  purposes  of  presenting  testimony  mental  health  professionals  are 
those  who  neet  the  following  minimum  educational  qualifications: 

(i)  a  licensed  physician  who  has  successfully  ccjrpleted  at 
least  one  year  of  post-doctoral  specialty  training  in  a  residency  program 
approved  by  the  American  Psychiatric  Association; 

(ii)  a  clinical  or  counseling  psychologist  v*io  has  received  a 
doctoral  degree  in  psychology  in  a  training  program  approved  by  the 
Anerican  Psychological  Association,  and  v^o  is  licensed  or  certified  as  a 
psychologist  if  the  state  requires  licensure  or  certification  for  that 
individual;  or, 

[ (iii)  a  licensed  psychologist  who  has  received  a  masters  degree  in 
clinical  psychology,  a  licensed  psychiatric  social  worker,  or  a  licensed 
registered  nurse.] 
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(d)  Mental  Health  Professionals  as  Therapists 

For  purposes  of  providing  therapy  and  treatment  mental  health 
personnel  are  those  v^o  have  the  requisite  qualifications  and  experience 
equivalent  to  personnel  performing  similar  fimctions  within  the  cannunity. 

Standard  7-10.2:  Mental  Health  Care  For  Prisoners 

(a)  Correctional  facilities  should  provide  a  range  of  mental  health 
services  and  should  have  adequately  trained  personnel  readily  available  to 
provide  such  services. 

(b)  Prisoners  v^o  require  mental  health  treatUEnt  or  habilitation  not 
available  in  the  correctional  institution  should  be  transferred  to  a  hospital 
pursuant  to  procedures  set  forth  in  the  following  Standards. 

Standard  7-10.3:  Voluntary  Transfer  to  Mental  Health  Facility 

If  a  prisoner  desires  treatment  in  a  mental  health  facility  the  prisoner 
may  make  an  application  for  voluntary  admission  to  a  mental  health  facility. 
If  the  correctional  institution  believes  such  treatment  is  warranted,  the 
ajplication  should  be  endorsed  by  the  Chief  Executive  Officer  of  the 
correctional  institution  and  accoipanied  by  the  report  of  an  examination 
conducted  by  a  mental  health  professional.  The  prisoner  will  be  admitted  to 
the  mental  health  facility  if  that  facility  accepts  the  endorsed  amplication. 

Standard  7-10.4:  Court  Ordered  Transfer  to  Mental  Health  Facility 

(a)  Procedures  for  Court  Ordered  Transfer 

(i)  If  an  application  for  volimtary  admission  svitmitted  in 
accordance  with  the  procedures  set  forth  in  Standard  7-10.3  is  rejected  by  the 
mental  health  facility  and  the  correction  officials  believe  that  the  applicant 
is  a  severely  mentally  disabled  prisoner,  the  Chief  Executive  Officer  of  the 
correctional  facility  or  a  designee  nay  file  a  petition  for  court  ordered 
transfer  to  a  mental  health  facility.  [Notice  of  the  petition  should  be  sent 
to  the  msntal  health  facility  when  the  petition  is  filed.]  Such  petition 
should  be  acccrtpanied  by  the  prisoner's  voluntary  application  and  the  report 
of  a  mental  health  examination.  The  court  should  set  the  matter  for  a  prcitpt 
hearing. 

(ii)  The  prisoner's  mental  health  examination  reports  should  address 
the  question  of  vrfiether  the  prisoner  is  severely  mentally  disabled.  In 
addition  to  the  diagnosis,  the  report  should  describe  the  specific  behavior 
or  other  indicators  vdiich  led  to  the  conclusion  that  the  prisoner  is  or  is  not 
severely  mentally  disabled.  A  prisoner  may  not  be  transferred  unless  a  report 
fron  a  mental  health  professional  indicates  that  the  prisoner  suffers  fron  a 
severe  mental  disability.  All  mental  health  reports  should  be  disclosed  to 
all  parties  prior  to  the  hearing. 

(b)  Criteria  for  Court  Ordered  Transfer 

If  the  court  finds,  by  clear  and  convincing  evidence,  that  the  prisoner 
is  a  severely  mentally  disabled  prisoner  and  requires  care  not  available  in 
the  correctional  facility,  it  should  order  the  prisoner  transferred  to  the 
mental  health  facility. 

Standard  7-10.5:  Involuntary  Transfer 

(a)  Procedures  for  Civil  Conmitment 

If  correction  officials  believe  a  prisoner  is  a  severely  mentally 
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disabled  prisoner  v*io  requires  treatment  in  a  mental  health  facility  and  the 
prisoner  objects  to  such  placement,  involuntary  transfer  proceedings  should  be 
instituted.  At  a  minimum,  involuntary  transfer  hearings  for  prisoners  should 
provide  the  following  procedural  protections: 

(i)  the  right  to  legal  counsel,  furnished  by  the  state  if  the 

prisoner  is  financially  unable  to  secure  counsel; 

(ii)  the  right  to  be  present,  to  be  heard  in  person  and  to 

produce  documentary  evidence; 

(iii)  the  right  to  call  and  cross-examine  witnesses;  and 
(iv)  the  right  to  be  notified  of  the  foregoing  rights. 

The  prisoner's  mental  health  examination  reports  should  address  the 
question  of  whether  the  prisoner  is  severely  mentally  disabled.  In  addition 
to  the  diagnosis,  the  reports  should  describe  the  specific  behavior  or  other 
indicators  which  led  to  the  conclusion  that  the  prisoner  is  or  is  not 
severely  mentally  disabled.  A  prisoner  may  not  be  involuntarily  transferred 
unless  a  report  fron  a  mental  health  professional  indicates  that  the  prisoner 
suffers  frcm  a  severe  mental  disability. 

(b)  Criteria  for  Involuntary  Transfer 

In  order  to  coimit  the  prisoner,  the  judge  must  find  by  clear  and 
convincing  evidence  that  the  prisoner  is  severely  mentally  disabled,  meets  the 
criteria  for  involuntary  transfer,  and  cannot  be  given  proper  treatment  in 
prison.  Provided  however,  that  if  the  prisoner  is  a  severely  mentally 
disabled  minor,  the  judge  must  find  by  clear  and  convincing  evidence  that  the 
minor  is  in  need  of  treatment  in  a  mental  health  facility.  Expert  opinion 
testiiiony  as  to  whether  a  prisoner  is  severely  mentally  disabled  and  requires 
treatment  in  a  mental  health  facility  should  be  admissible. 

Standard  7-10.6:  Elnergency  Transfer  to  Mental  Health  Facility 

If,  in  respect  to  any  prisoner,  a  need  for  oiiergency  mental  health 
treatnent  exists,  the  Chief  Executive  Officer  of  the  prison  or  that  officer's 
designee  may  authorize  inmediate  transfer  to  a  mental  health  facility  provided 
that  a  civil  cdimitment  hearing  is  initiated  not  later  than  [forty-eight] 
hours  after  the  transfer  is  effected. 

An  energency  exists  when  the  Chief  Executive  Officer  of  the  correctional 
facility,  or  that  officer's  designee,  reasonably  believes  that  an  imnediate 
transfer  is  necessary  to  prevent  serious  injury  to  the  prisoner  or  to  protect 
the  safety  of  other  persons. 

Standard  7-10.7:  Rights  of  Transferred  or  Coimitted  Prisoners 

Once  transferred  or  ccnmitted  to  a  mental  health  facility,  a  severely 
nentally  disabled  prisoner  should  have  the  right  to  treatment  described  in 
Chapter  23  of  these  Standards.  These  prisoners  should  not  be  permitted 
access  into  the  connunity  by  mental  health  officials. 

Standard  7-10.8:  Right  of  Prisoner  to  Refuse  Mental  Health  Treatment 

A  prisoner  should  be  permitted  to  decline  a  course  of  mental  health 
treatment  except: 

(i)  vdien  required  by  order  of  a  court;  or 
(ii)  when  reasonably  believed  by  the  responsible  physician  to  be 
necessary  in  the  treatment  of  mental  illness  in  an  emergency  to  save  the 
life  of  a  person  or  to  prevent  permanent  and  serious  injury  to  the 
person's  health  or  to  prevent  serious  injury  to  others. 
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standard  7-10.9:  Good  Time  and  Parole 

(a)  A  prisoner  in  a  mental  health  facility  is  entitled  to  earn  good  tine 
credits  on  the  same  terms  as  offenders  in  adult  correctional  facilities. 

(b)  A  prisoner  in  a  mental  health  facility  should  be  eligible  for  parole 
release  consideration  on  the  same  terms  as  offenders  in  adult  correctional 
facilities . 

(c)  If  otherwise  eligible,  a  prisoner  should  not  be  denied  parole  solely 
because  the  offender  received  treatment  in  a  mental  health  facility. 

(d)  If  otherwise  eligible,  a  prisoner  who  would  benefit  frcm  outpatient 
treatment  should  not  be  denied  parole. 

Standard  7-10.10:  Transfer  to  Correctional  Facility 

When  the  criteria  for  court-ordered  transfer  or  civil  ccrnnitment  to  a 
mental  health  facility,  v*iichever  is  applicable,  no  longer  exists  the  prisoner 
should  be  transferred  to  a  correctional  facility.  If  the  prisoner  believes 
that  care  is  no  longer  necessary  but  the  mental  health  facility  disagrees, 
that  facility  should  notify  the  correctional  facility  vdiich  may  then  proceed 
pursiaant  to  Standard  7-10.5.  If  the  mental  health  facility  determines  that 
care  is  no  longer  necessary  and  decides  to  transfer  the  prisoner,  then  the 
prisoner,  the  correctional  facility  and  the  court  should  receive  written 
notice  of  this  decision  at  least  [forty-eight]  hours  prior  to  the  transfer. 
The  notice  should  include  the  factual  basis  for  the  transfer  decision  and 
confirmation  that  the  prisoner  has  been  advised  of  his  right  to  object.  When 
the  prisoner  objects  to  the  transfer  that  objection  must  be  included  in  the 
notice  sent  to  the  court.  The  court  may  hold  a  hearing  to  review  vAiether  the 
transfer  decision  reflects  a  deliberate  indifference  to  the  prisoner's  mental 
health.  The  court  must  hold  such  a  hearing  in  cases  vdiere  the  mental  health 
facility  seeks  to  return  to  a  correctional  facility  a  prisoner  v^o  has  spent 
ninety  days  or  less  within  the  mental  health  facility. 

Standard  7-10.11:  Civil  Cottnitment  at  Expiration  of  Sentence 

A  comiitted  severely  mentally  disabled  prisoner  must  either  be  released 
or  civilly  ccnmitted  vrtien  that  prisoner's  sentence  expires. 
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Mr.  CoNYERS.  We  now  are  very  happy  to  welcome  Senator  Birch 
Bayh,  one  of  our  dear  friends,  formerly  one  of  the  leading  members 
of  the  Senate  Judiciary  Committee.  He  is  with  us  in  his  capacity  as 
the  chairman  of  the  National  Commission  on  the  Insanity  Defense,  a 
nongovernmental  commission  established  under  the  National  Men- 
tal Health  Association. 

It  is  great  to  see  you  again.  Welcome,  I  do  not  have  to  instruct 
you  as  to  the  procedures  on  the  Hill. 

TESTIMONY  OF  HON.  BIRCH  BAYH,  A  FORMER  U.S.  SENATOR 
FROM  INDIANA,  ON  BEHALF  OF  THE  NATIONAL  COMMISSION 
ON  THE  INSANITY  DEFENSE  OF  THE  NATIONAL  MENTAL 
HEALTH  ASSOCIATION 

Mr.  Bayh.  I  find  that  debate  is  somewhat  more  restricted  over 
here,  Mr.  Chairman,  than  that  which  I  have  been  subjected  to 
prior  to  that  great  public  demand  that  I  return  to  the  private  prac- 
tice of  law  back  in  1982. 

It  is  a  privilege  to  have  a  chance  to  be  here.  I  might  just  first 
apologize,  we  had  a  machine  breakdown,  and  hopefully  by  the  time 
I  am  through,  or  we  are  through,  shortly  you  will  have  copies  of 
everything  I  am  going  to  say  that  is  worth  reading. 

Second,  it  is  a  privilege  to  follow  a  good  friend  and  distinguished 
public  servant  and  patriot,  as  well  as  a  learned  counsel  like  Gener- 
al Hodson.  He  testified  before  our  subcommittee— our  commission, 
rather.  As  you  rightly  pointed  out,  I  am  here  as  a  citizen  who  is 
concerned  about  justice,  safe  streets,  and  all  those  things  that  we 
Americans  like  to  believe  are  important,  but  I  am  here  particularly 
as  the  chairman  of  this  Commission  on  the  Insanity  Defense,  which 
was  appointed  by  the  National  Mental  Health  Association. 

May  I  just  go  through  my  remarks  and  I  would  be  glad  to  yield 
for  any  questions,  observations.  This  is  a  difficult  area,  it  is  now  a 
very  emotional  area. 

I  think  most  of  us  agree  that  the  assassination  attempt  on  Presi- 
dent Reagan  in  March  1981  was  a  tragic  assault  on  our  sense  of 
morality.  Questions  were  raised  about  how  we  protect  a  President, 
or  if  it  is  even  possible  to  ultimately  protect  our  leaders  in  a  free 
and  open  society.  Questions  were  raised  about  guns  in  our  society, 
about  who  can  get  them  and  how,  and  whether  the  purchase  of 
these  weapons  should  be  made  more  difficult.  I  do  not  need  to  point 
that  out  to  the  chairman  of  this  subcommittee. 

Questions  were  raised  about  how  the  press  covers  emergency  sit- 
uations, how  much  publicity  should  be  given  to  someone  who  seeks 
fame  through  the  commission  of  public  acts  of  outrage.  Questions 
were  raised  about  what  kinds  of  entertainment  we  are  offered  and 
whether  violent  entertainment  causes  violent  action. 

We  really  dig  down  into  our  society  when  something  like  this 
happens,  we  always  do.  These  questions  grew  out  of  the  anger  and 
frustration  we  all  felt  over  the  vulnerability  of  our  elected  leaders, 
a  vulnerability  we  have  come  to  recognize  only  too  well  over  the 
last  couple  of  decades  or  so. 

When  John  Hinckley,  Jr.,  offered  insanity  as  a  defense  and  suc- 
ceeded, with  that  development,  the  insanity  defense  became  the 
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focus  of  much  of  the  public's  discontent  with  the  criminal  justice 
system  and  its  seeming  inability  to  protect,  not  only  our  national 
leaders,  but  our  neighbors,  our  families  and  ourselves  as  well. 

The  public  perception  was  not  only  that  anyone  could  shoot  the 
President,  but  that  it  was  all  too  easy  to  offer  insanity  as  a  defense 
and  thus  escape  punishment. 

With  that  perception  came  renewed  anger  and  a  rush  to  rectify 
what  was  viewed  as  an  intolerable  situation.  Many  members  of  the 
National  Mental  Health  Association  and  the  mental  health  com- 
munity in  general  became  greatly  concerned  that  our  legal  system 
was  being  swept  along  in  a  classic  rush  to  judgment  against  the  in- 
sanity defense  based  on  inadequate  information  and  without  proper 
consideration  of  this  plea's  important  and  historic  role  in  our  West- 
ern system  of  jurisprudence. 

The  National  Mental  Health  Association  was  concerned  that 
those  urging  such  immediate  and  draconian  changes  in  the  defense 
were  in  danger  of  substituting  what  we  might  say  was  vengeance 
for  justice. 

Therefore,  the  National  Mental  Health  Association  established 
this  commission,  the  National  Commission  on  the  Insanity  Defense, 
to  examine  in  depth  this  issue,  and  to  broaden  the  public  debate 
beyond  legal  and  psychiatric  technicalities. 

The  need  for  balance  in  the  debate  over  the  insanity  defense,  and 
a  studied  response  to  a  highly  emotional  problem,  rather  than  a  re- 
action to  anger,  is  a  central  focus  of  the  commission's  work,  and 
hopefully  of  its  recommendations.  It  was  and  is  the  goal  of  the  com- 
mission to  broaden  the  debate  on  the  insanity  defense  beyond  the 
particulars  of  the  Hinckley  case  and  to  explore  in  a  calm,  thorough 
and  rational  manner  the  philosophy,  reasons,  and  workings  of  the 
insanity  defense. 

I  want  to  emphasize  the  debate.  We  are  going  to  make  recom- 
mendations; we  do  not  hold  these  out  as  a  panacea,  but  getting  the 
public  to  look  at  the  insanity  defense  as  part  of  our  system  of  juris- 
prudence, I  think,  is  critical. 

The  commission  particularly  wanted  to  explore  the  question  of 
whether  the  insanity  defense  ought  to  be  abolished  or  whether  a 
new  plea  of  guilty  but  mentally  ill  should  be  developed  to  supple- 
ment the  traditional  plea.  The  commission  also  wanted  to  deter- 
mine if  there  were  any  proposals  to  improve  the  workings  of  the 
insanity  defense  if  the  members  felt  that  the  defense  should  be  re- 
tained. 

It  should  be  emphasized  that  both  the  National  Mental  Health 
Association  and  the  commission  view  the  priority  of  the  criminal 
justice  system  to  be  to  protect  the  public  from  crime.  We  cannot 
survive  in  a  law-of-the-jungle  society  where  Presidents  and  citizens 
are  the  victims  of  violent  criminal  acts. 

This  does  not  mean,  Mr.  Chairman,  as  you  know  and  members  of 
the  subcommittee  know,  that  in  order  to  achieve  this  goal,  no  other 
concerns  need  be  addressed  by  our  system.  It  has  never  been  the 
philosophy  of  the  American  criminal  justice  system,  or  for  that 
matter,  the  entire  Anglo-American  law  in  its  centuries  of  tradition 
that  the  only  principles  in  which  we  are  interested  are  the  ones 
that  deal  with  efficiencies  in  the  system.  It  has  always  been  the 
case  that  while  the  system  must  protect  the  public,  it  must  do  so  in 
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a  manner  which  is  consistent  with  other  values  which  our  society 
holds  to  be  important,  such  as  justice  and  liberty. 

One  such  value,  as  you  all  know,  of  the  century-old  system  that 
has  done  us  pretty  well  in  the  United  States  is  that  for  a  criminal 
act  to  be  fully  criminal,  the  one  who  perpetrated  that  act  must 
have  intended  the  consequences,  and  must  have  been  in  full  con- 
trol of  his  or  her  capacities. 

It  is  this  state  of  mind,  the  mens  rea,  as  we  learned  in  freshman 
criminal  law,  this  intention  or  lack  thereof  to  commit  the  criminal 
act,  which  lies  at  the  foundation  of  the  insanity  defense  issue. 

We  are  extremely  grateful  as  members  of  the  commission  for  the 
participation  of  a  wide  number  of  experts.  We  will  have  a  list  of 
those  for  you  with  our  report.  We  will  see  that  all  of  you  and  other 
Members  of  the  Congress  have  the  comprehensive  report.  We  will 
have  available  for  your  consideration  the  transcripts  of  all  the  tes- 
timony of  the  people,  and  then  you  can  make  a  judgment  for  your- 
selves. 

We  appreciate  the  fact  that  members  of  the  Reagan  administra- 
tion participated  in  this  and  I  thought,  after  having  sat  there  for  a 
couple  of  long  days,  that  we  really  got  a  wide  diversity  of  opinion 
and  were  much  better  informed  than  we  were  at  the  beginning. 

The  first  day  of  testimony  was  generally  devoted  to  the  legal 
debate  on  the  insanity  defense,  the  second  day  more  to  the  actual 
treatment  and  rehabilitation  of  those  found  not  guilty  by  reason  of 
insanity.  The  full  testimony  of  all  witnesses  will  be  available  to 
you,  as  I  mentioned.  We  tried  to  knock  down  some  of  the  myths 
and  compare  the  m3rths  with  reality  and  point  out  some  of  the 
expert  examples  of  what  can  be  done. 

I  think  the  Clifton  T.  Perkins  Hospital  Center  in  Maryland  is  a 
good  example.  We  had  some  people  testify  that  showed  what  could 
be  done.  We  talked  about  the  Oregon  statute  that  highlights  the 
dispositional  phase.  I  must  say  I  salute  the  chairman  and  those 
who  are  involved  in  his  particular  piece  of  legislation,  that  is  H.R. 
1280,  is  it  not?  We  concur  in  about  all  of  the  premises  there,  par- 
ticularly I  want  to  compliment  you  for  dealing  with  the  difficult 
problem  of  disposition  after  the  verdict. 

That  is  what  causes  the  hue  and  cry,  if  it  had  been  any  Federal 
jurisdiction  except  the  District  of  Columbia,  you  would  have  the 
possibility  that  a  man  not  guilty  because  he  was  insane  could  be 
out  on  the  streets.  That  causes  public  concern,  and  we  will  deal 
with  that  a  moment  later. 

I  must  say  we  are  a  bit  concerned  about  the  limitations  that  you 
place  on  expert  psychiatric  testimony.  You  may  care  to  explore  fur- 
ther. That  is  the  only  real  concern  we  have.  We  point  out,  and  I 
think  we  all  understand  this,  that  this  quandary  of  being  able  to 
deal  with  critical  mental  health  issues,  particularly  ones  that  are 
based  on  500  years  of  law,  are  not  easy  to  resolve.  They  must  be 
weighed  on  a  scale  that  is  accepted  by  our  constituents,  but  never- 
theless this  responsibility  of  balancing  conflicting  rights  is  one 
which  has  confronted  our  lawmakers  since  the  beginning  of  our 
system. 

I  personally  believe,  and  my  commission  members  share  this 
belief,  that  that  responsibility  will  be  met  again  in  the  context  of 
the  insanity  defense  and  that  you  who  have  the  responsibility  deal- 
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ing  with  the  Federal  jurisdictional  aspect  of  this  will  be  equal  to 
this  particular  task. 

I  might  just  point  out  that  there  were  a  number  of  concerns  that 
were  not  based  on  fact  at  all.  I  think  I  mentioned  that  a  moment 
ago,  and  rather  than  go  through  the  enumeration  of  those  myths 
for  the  sake  of  time  let  me  just  leave  that  to  those  of  you  here  to 
read  the  entire  report,  where  I  think  you  will  see  that  the  myths 
are  shot  down  pretty  well  by  the  data  that  we  have  compiled. 

But  I  should  touch  very  quickly  on  these.  We  examined  the  reali- 
ties of  the  insanity  defense  and  if  one  looks  at  the  facts,  the  data 
documents  that  the  insanity  defense  is  rarely  used,  contrary  to 
public  perception,  and  plays  only  a  minor  role  in  our  total  criminal 
justice  system,  contrary  to  general  perception.  Contrary  to  the  im- 
pression that  this  is  a  defense  more  often  used  by  rich  people  than 
any  other  class  of  our  citizens  because  of  the  Hinckley  situation 
again,  the  data  shows  that  the  insanity  defendants  are  usually 
poor,  they  are  usually  suffering  from  severe  forms  of  mental  ill- 
ness, and  many  of  them,  if  not  most  of  them,  are  confined  for  sig- 
nificantly long  periods  of  time,  often  longer  than  they  would  have 
been  confined  if  they  had  been  convicted  and  had  not  claimed  the 
insanity  defense. 

Contrary  to  public  perception  that  the  crime  is  usually  one  of 
violence  only  about  14  percent  of  insanity  defendants,  according  to 
our  data,  actually  commit  violent  crimes.  Contrary  to  the  major 
disagreements  which  existed  regarding  Hinckley's  mental  condi- 
tion, our  data  shows  that  in  most  insanity  defense  cases  the  de- 
fense and  the  prosecution  concur  in  the  defendant's  mental  condi- 
tion. And,  of  course,  when  you  have  the  prosecution  and  the  de- 
fense concurring,  that  does  not  make  much  news,  contrary  to  the 
Hinckley  case. 

Do  I  sense  that  you  all  have  to  go  vote?  If  that  is  the  case,  why,  I 
will 

Mr.  CoNYERS.  The  bells  still  mean  the  same  thing  as  they  did 
when  you  were  in  the  Senate,  Birch. 

Mr.  Bayh.  I  always  wondered  what  that  meant  over  here.  I  knew 
what  it  meant  over  on  the  other  side. 

Would  you  want  me  to  go  ahead?  I  wanted  to  get  on  to  some  of 
the  recommendations  of  the  commission.  For  the  sake  of  time, 
rather  than  go  through  the  extensive  rationale  behind,  let  me  just 
touch  on  them  and  then  you  can  ask  questions  or  go  vote,  or  what- 
ever you  want,  and  you  can  read  the  rationale. 

The  recommendations  are  as  follows:  First,  the  National  Commis- 
sion on  the  Insanity  Defense  recommends  that  the  insanity  defense 
be  retained  in  all  jurisdictions.  Proposals  have  been  made,  both  at 
the  Federal  and  State  level,  for  the  virtual  abolition  of  the  insanity 
defense.  The  Associate  Attorney  General,  representing  the  adminis- 
tration's position,  recommended  that  it  should  be  so  narrowly  lim- 
ited that  from  our  standpoint  it  would  be  meaningless.  I  under- 
stand that  recently  that  position  has  now  been  changed  and  the  ad- 
ministration is  supporting  the  American  Bar  Association.  I  salute 
them  for  that.  I  think  that  is  a  marked  improvement. 

Second,  we  recommend  that  an  alternative  verdict  of  guilty  but 
mentally  ill  not  be  adopted  in  any  jurisdiction.  That  was  a  difficult 
one  because  we  have  a  number  of  States  that  have  moved  in  that 


81 

direction,  and  Mr.  Chairman,  we  were  tempted,  but  with  all  re- 
spect, a  couple  of  members  of  the  subcommittee,  I  understand,  are 
concerned  that  perhaps  this  is  the  way  to  go. 

It  was  our  judgment  that  this  really  does  not  improve  the  situa- 
tion. It  does  a  couple  or  three  things,  however.  First  of  all,  we 
found  that  in  most  instances,  there  was  really  not  a  case  of  mental 
illness,  but  rather  was  a  plea-bargaining  situation  where  the  insan- 
ity defense  had  been  considered  where  the  defense  attorney  knew 
he  did  not  have  enough  evidence  to  make  that  stand  up,  so  he  cut  a 
deal  with  the  prosecutor  and  it  was  used  in  that  way. 

Third,  the  jury  system,  our  whole  system  of  freedoms,  is  not  an 
easy  system.  It  is  not  easy  for  a  jury  to  sit  there  and  judge  that 
someone  is  non  compos  mentis  or  was  when  he  or  she  committed  a 
crime.  But  that  is  part  of  our  system. 

We  were  concerned  that  by  providing  this  in-between  verdict,  in- 
between  remedy,  we  were  really  giving  the  jury  a  copout.  Those  12 
men  and  women  have  to  make  a  tough  decision:  Is  that  person  re- 
sponsible— was  he  or  she  responsible  when  they  committed  that 
crime  or  not,  and  we  believe  they  should  stand  and  say  the  person 
was  insane  or  not. 

Fourth,  and  one  I  know  that  will  be  of  particular  concern  to  the 
chairman,  is  that  we  found  that  the  large  majority  of  people  who 
were  found  guilty  but  mentally  ill  were  put  in  the  same  confine- 
ment conditions  without  treatment  as  those  who  were  found  guilty. 

So,  if  the  purpose  of  having  a  guilty  but  mentally  ill  is  to  point 
out  that  you  have  a  mentally  ill  defendant  and  the  result  is  that 
that  person  receives  no  treatment,  then  it  seems  to  me  that  we  get 
back  to  the  question  that  I  raised,  that  I  am  sure  members  of  the 
panel  are  concerned  about,  and  that  is,  how  do  we  dispose  of  that 
defendant  after  we  have  reached  a  verdict  other  than  completely 
not  guilty? 

Mr.  CoNYERS.  Excuse  me.  Senator,  we  will  dispose  of  the  vote  and 
be  right  back. 

Mr.  Bayh.  All  right,  thank  you. 

Mr.  CoNYERS.  Let's  stand  in  recess. 

[Recess.] 

Mr.  CoNYERS.  The  subcommittee  will  come  to  order,  please. 

Senator,  you  were  giving  us  an  outline.  I  think  you  finished  the 
first  couple  provisions  in  the  recommendations. 

Mr.  Bayh.  Yes,  sir. 

I  will  move  to  three  if  I  might.  The  commission  recommends  that 
the  term  "not  responsible  by  reason  of  insanity"  be  substituted  for 
the  term  "not  guilty  by  reason  of  insanity."  From  our  own  personal 
perception,  as  well  as  talking  to  a  number  of  folks  who  testified 
before  us,  the  term  "not  guilty"  is  confusing  to  the  general  public. 

The  public  gets  the  impression  that  "not  guilty"  implies  that  a 
person  accused  of  a  crime  did  not  commit  the  act,  and  here  you  see 
somebody  shooting  at  a  President  of  the  United  States,  or  actually 
doing  a  deed  that  is  more  successful  than  that  one  was  and  they 
say,  "how  can  you  say  the  man  is  not  guilty?" 

So,  we  feel  that  we  have  to  look  at  the  distinction  and  what  the 
legal  definition  means.  The  legal  definition  of  "guilty,"  of  course, 
implies  more  than  physical  commission  of  the  act.  It  requires  the 
mental  capacity  that  one  knew  what  he  or  she  was  doing. 
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Legally,  if  you  look  at  Webster  or  about  any  other  source,  Black's 
Law  Dictionary,  the  terms  "responsible"  and  "guilty"  are  inter- 
changeable; they  mean  the  same  thing.  However,  in  our  judgment, 
to  the  public,  the  word  "responsible"  better  communicates  the  legal 
definition  as  well  as  the  intent.  The  commission  believes  that  "not 
responsible"  in  its  public  usage  would  help  alleviate  the  public's 
confusion  and  misunderstanding  surrounding  the  finding  of  "not 
guilty"  and  thus  the  acceptance  of  it  as  part  of  our  system  of  juris- 
prudence. 

I  would  like  to  make  note,  and  we  do  in  our  report,  that  we  are 
proud  to  join  the  American  Bar  Association  in  their  recommenda- 
tion— they  also  suggested  "not  responsible"  is  better  public  policy 
than  "not  guilty"  in  this  particular  instance. 

The  fourth  recommendation  is  that  the  insanity  defense  be  an  af- 
firmative defense  by  placing  the  burden  of  proof  on  the  defendant 
to  prove  that  defense  by  a  preponderance  of  the  evidence.  We  join 
the  ABA  part  way  on  that.  I  heard  the  discussion  in  the  interroga- 
tories with  my  good  friend.  General  Hodson.  This  is  not  without 
some  controversy. 

We  looked  at  it  this  way.  The  shifting  of  the  burden  to  the  de- 
fendant seems  to  be  constitutionally  permissible,  I  think  we  have 
adequate  precedent  on  that.  The  commission  wishes  to  note  that  re- 
quiring the  defendant  to  establish  his  legal  insanity  does  not 
remove — and  I  think  this  is  important — does  not  remove  any  obli- 
gation on  the  part  of  the  prosecution  to  establish  every  element  of 
the  defense  charged,  including  the  element  of  intent  or  mens  rea, 
beyond  a  reasonable  doubt.  The  Constitution  requires  such  a  stand- 
ard. 

The  commission's  preference  is  simply  to  recognize  legal  insanity 
as  an  affirmative  defense  to  be  put  forward  and  established  by  the 
defendant  after  the  prosecution  has  fulfilled  its  constitutional  obli- 
gation of  proving  every  element  of  the  defense  against  the  defend- 
ant. 

We  point  out  that  this  is  not  too  dissimilar  from  the  burden  that 
shifts  when  a  defendant  claims  self-defense,  which  is  an  affirmative 
defense,  and  we  are  more  comfortable  with  this.  We  feel  that  jus- 
tice is  better  served  if  the  defendant  must  prove  this,  not  beyond  a 
reasonable  doubt.  We  think  this  would  be  too  high  a  burden,  but 
the  way  the  law  now  stands,  it  is  very  difficult  for  a  prosecutor — 
what  is  a  reasonable  burden  for  a  prosecutor — it  is  very  difficult 
for  a  prosecutor  to  prove  to  a  jury,  beyond  a  reasonable  doubt,  the 
sanity  of  a  human  being  who  would  try  to  shoot  at  the  President  of 
the  United  States. 

How  does  one  prove  that  beyond  a  reasonable  doubt?  That,  in  my 
judgment,  could  well  be  an  impossible  burden  and  it  does  not  nec- 
essarily serve  justice. 

The  fifth  recommendation  is  that  we  recommend  the  adoption  of 
a  special  statute  to  address  the  disposition  of  the  acquittee  upon  a 
finding  of  "not  responsible  by  reason  of  insanity"  of  a  violent 
crime.  This  is  very  much  in  line  with  the  Conyers  bill,  and  we  be- 
lieve that  one  of  the  primary  concerns  behind  the  recent  calls  for 
the  abolition  of  the  insanity  defense,  or  its  modification  by  the 
"guilty  but  mentally  ill"  verdict,  is  the  fear  that  the  existence  of 
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the  defense  in  its  present  form  somehow  is  not  adequately  protect- 
ing public  safety. 

Perhaps  it  is  not.  We  discussed  earlier  the  good  fortune,  if  it  is 
ever  good  fortune  that  someone  shoots  at  the  President  of  the 
United  States,  but  that  the  fact  that  this  did  occur  in  the  District 
of  Columbia  meant  that  Mr.  Hinckley  is  now  out  at  St.  Elizabeths 
instead  of  out  on  the  street,  which  could  well  have  been  the  case  in 
other  Federal  jurisdictions. 

We  believe  that  it  is  important  to  afford  treatment  to  those  who 
have  been  found  not  guilty  by  reason  of  insanity.  At  the  same  time, 
we  are  protecting  the  public,  and  we  do  not  believe  that  those  are 
inconsistent  goals.  They  are  in  no  way  contradictory.  They  are,  in 
fact,  totally  compatible  and  perfectly  supportive  of  each  other.  It  is 
disturbing,  therefore,  that  in  some  jurisdictions,  there  is  no  special 
provision  for  handling  a  person  who  has  been  acquitted  of  a  crime 
by  reason  of  insanity.  I  think  in  those  jurisdictions,  people  have  a 
legitimate  concern. 

I  would  urge  the  committee  to  give  careful  consideration  to  this 
and  would  invite  your  attention  to  the  supporting  material  that  we 
will  place  in  the  record,  with  your  permission 

Mr.  CoNYERS.  Of  course. 

Mr.  Bayh  [continuing].  As  far  as  dispositional  legislation  is  con- 
cerned. 

The  sixth  and  seventh  recommendations  are  as  follows:  Six,  we 
recommend  that  the  media  make  a  conscientious  effort  to  elimi- 
nate the  pejorative  references  to  and  negative  characteristics  of  the 
mentally  ill  and  to  substitute  descriptions  and  portrayals  that  do 
not  perpetuate  the  general  public's  misconceptions  or  stereotypes. 

Mr.  CoNYERS.  That  is  great,  I  am  sure  they  will  cooperate  on  that 
one.  [Laughter.] 

Mr.  Bayh.  Well,  I  hope  that  before  they  walk  out  or  turn  off, 
that  they  listen  to  a  bit  of  the  rhetoric  supporting  that  because  this 
is  not  an  effort  to  try  to  blame  the  press  for  our  problem. 

The  seventh  recommendation  is  that  the  National  Mental  Health 
Association,  or  another  appropriate  intermediary  organization,  con- 
vene a  national  task  force  to  develop  and  disseminate  recommenda- 
tions on  appropriate  media  portrayals  of  the  mentally  ill. 

Let's  just  look  at  what  this  really  means,  not  trying  to  find  a 
scapegoat  for  a  problem.  This  is  not  an  attempt  on  the  part  of  the 
commission  to  place  easy  or  singular  blame  on  the  media.  Rather, 
it  presents  an  opportunity  to  address  how  society's  deeply  embed- 
ded stereotypes  of  the  mentally  ill  are  misleading  and  how  some  of 
the  media,  emphasize  "some"  of  the  media,  have  tended  to  rein- 
force the  public's  misconceptions  about  mental  illness. 

One  of  the  charges  of  our  commission,  Mr.  Chairman,  was  to 
broaden  the  public  debate  on  the  issue  of  the  insanity  defense,  to 
address  the  fundamental  ways  that  we,  as  a  society,  deal  with  the 
mentally  ill  across  the  board.  The  commission  places  the  highest 
priority  on  the  need  for  public  information  and  education  about 
mental  illness.  The  media  plays  a  vital  role  in  public  education;  we 
all  know  that. 

We  look  at  the  history  of  journalism  and  it  documents  this  fact. 
For  example,  we  found,  and  I  think  it  is  generally  known,  that  the 
media  has  made  important  progress  in  reversing  stereotypes  of 
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other  segmented  populations.  This  is  most  clearly  seen  in  the  use 
of  the  word  "black"  to  describe  people  who  were  once  regularly  re- 
ferred to  as  "negro"  or  one  of  its  highly  inflammative  derivatives. 

Obviously,  the  simple  change  of  words,  as  the  chairman  and  I 
both  know,  did  not  eliminate  racial  prejudice  in  America,  but  what 
it  did  accomplish  was  to  give  us  an  opportunity  to  pause,  to  com- 
template,  and  then  to  adjust  our  attitudes  as  we  made  the  vocabu- 
lary change. 

The  media  is  constantly  working  to  incorporate  objectivity  into 
its  portrayals  of  other  segments  of  the  population,  such  as  portray- 
als of  elderly  persons,  of  physically  handicapped  persons,  and  those 
who  belong  to  various  ethnic  minorities. 

Mental  illness,  we  suggest,  Mr.  Chairman,  and  members  of  the 
subcommittee,  deserves  the  same  objective  analysis.  There  are  two 
aspects,  let  me  stress,  of  the  media's  portrayal  of  mentally  ill 
people  which  concern  the  commission. 

The  first  concerns  general  reporting  about  mental  illness  and  the 
millions  of  citizens  who  have  or  have  had  some  degree  of  mental 
illness.  As  stated  earlier — I  do  not  think  I  did  because  I  crossed 
that  out  for  the  sake  of  brevity  [laughter]  but  I  think  I  should  em- 
phasize it  here.  Certainly  I  think  the  National  Mental  Health  Asso- 
ciation would  urge  me  to,  and  I  do  of  my  own  volition,  because  I 
think  I  wrote  in  the  report  myself,  stressing  the  fact  that  most 
mentally  ill  people  are  law-abiding  citizens  who  do  not  commit  any 
crimes.  And  yet,  when  you  have  an  insanity  defense  tried,  with  full 
media  disclosure,  like  this  Hinckley  concern,  the  stereotype  in 
some  people's  mind  is,  aha,  not  someone  who  is  insane,  but  anyone 
who  is  mentally  ill  can  commit  this  kind  of  deed,  and  of  course, 
that  is  not  true. 

The  second  concern  is  reporting  which  involves  specific  individ- 
uals who  use  insanity  as  a  defense  in  public  criminal  trials.  Of 
course,  there  you  get  Hinckley. 

The  media  is  playing,  and  I  would  compliment  them  and  thank 
them  for  this,  an  important  role  in  clarifying  the  meaning  of 
mental  illness  in  America  generally.  I  think  most  of  those  folks  are 
doing  a  good  job,  a  responsible  job.  Facts  and  information  relating 
to  depression,  stress,  alcoholism,  schizophrenia,  and  other  function- 
al and  personality  disorders  greatly  enhance  the  public's  knowl- 
edge and  understanding  of  mental  health  and  mental  illness. 

In  addition,  the  media  has  effectively  communicated  the  progress 
made  in  recent  years  in  the  diagnosis,  treatment  and  cure,  of 
mental  illness.  There  remains,  however,  a  rather  resistant  contin- 
gent, as  small  as  it  may  be,  in  the  media,  who  have  not  been  sensi- 
tive to  the  ways  in  which  the  criminally  mentally  ill  are  character- 
ized in  print  and  broadcast  journalism. 

This  is  where  the  effort  needs  to  be  directed.  I  am  not  suggesting 
that  this  is  done  intentionally,  but  I  think  it  is  important  to  point 
it  out  and  hopefully  when  it  is  pointed  out  and  emphasized  in  our 
report,  those  who  have  this  responsibility  will  then  take  a  look  at  it 
and  will  perhaps  be  a  little  bit  more  sensitive. 

The  commission  believes  the  problem  here  contains  two  primary 
facets,  and  there  is  a  good  deal  of  mea  culpa  here  in  one  of  the 
facets.  First,  some  news  media  sensationalize  the  reporting  of  trials 
involving    the    mentally    ill,    thus    creating    alarming   stereotypes 
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which  are  accepted  by  the  general  pubHc  as  representative  of  all 
mentally  ill  people. 

Second,  those  organizations  who  are  primarily  interested  in 
mental  illness,  including  the  National  Mental  Health  Association, 
have  so  far  failed  to  properly  educate  the  media  and  the  public  on 
the  inaccuracies  and  the  dangers  resulting  from  emotionalized  re- 
porting which  inaccurately  stereotype  all  who  have  been  confront- 
ed by  mental  illness. 

We  have  made  progress,  Mr.  Chairman,  but  we  are  far  from  the 
full  educational  process.  We  seek  no  immediate  solution  to  this  di- 
lemma; images  are  too  engrained  in  the  public's  consciousness  to 
expect  an  easy  solution,  but  we  do  recommend  that  either  the  Na- 
tional Mental  Health  Association  or  some  other  appropriate  inter- 
mediary organization  convene  a  national  task  force  that  can  look 
at  this  problem  and  make  recommendations. 

It  should  include,  not  just  members  of  the  National  Mental 
Health  Association  or  the  local  and  State  mental  health  associ- 
ation, but  if  it  is  going  to  be  effective,  it  must  also  include  repre- 
sentatives of  advertising,  print  and  broadcast  journalism,  news 
agencies,  writers,  producers  and  directors  of  dramatic  media  for 
television,  theater  and  other  media  people  should  be  involved  in 
looking  at  the  problem,  because  they  can  better  find  the  solution. 

Recommendation  8.  We  recommend  that  mental  health  ex- 
perts in  proceedings  involving  the  insanity  defense  not  be  permit- 
ted to  testify  on  the  ultimate  legal  issue.  The  commission  concurs 
with  the  American  Bar  Association  and  the  American  Psychiatric 
Association  that  expert  witnesses  should  testify  within  their  area 
of  specialized  knowledge,  and  not  to  the  ultimate  legal  issues  of 
guilt  or  innocence,  whether  or  not  an  accused  was  legally  sane  at 
the  time  of  the  alleged  act. 

That  determination  is  within  the  province  of  the  finder  of  fact; 
that  is  what  a  judge  is  for;  that  is  what  a  jury  is  for;  not  for  those 
expert  professional  witnesses. 

But  psychiatrists  and  other  mental  health  experts  should  not  be 
limited  beyond  the  limitations  placed  on  any  other  experts  in  judi- 
cial proceedings.  This  is  a  matter  which  is  of  some  controversy  and 
which  the  various  groups  studying  this  issue — and  the  chairman 
and  the  bill  which  I  complimented  earlier — do  not  concur.  But  I 
would  like  to  point  out  that  in  other  areas  of  the  law  that  require 
the  use  of  expert  witnesses — not  just  psychiatrists,  you  understand, 
engineers,  handwriting  experts,  chemists,  actuaries,  medical  ex- 
perts in  other  fields  of  medicine,  rather  than  of  the  mind,  injury, 
and  liability,  those  facets  of  the  medical  profession — those  experts 
sometimes  strenuously  disagree  at  trial. 

There  is  not  always  unanimity.  That  is  not  confined  just  to  the 
science,  the  expertise  of  psychiatry.  There  is  no  assumption  made 
that  such  experts,  as  I  just  described,  should  be  restricted  from 
sharing  their  expertise  with  the  jury  just  because  there  happens  to 
be  a  difference  of  opinion. 

There  is  no  assumption  made  that  the  testimony  of  these  experts 
impedes  the  jury  process.  Indeed,  the  adversary  system  sets  up  the 
probability  of  such  a  disagreement.  It  is  inevitable,  it  cannot  be 
avoided  and  should  not  be  avoided.  Rather  than  set  up  arbitrary 
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restrictions  where  reasonable  men  with  significant  expertise  may 
differ,  that  is  what  the  jury  is  for. 

Mr.  Chairman,  if  we  believe  in  the  jury  system,  it  seems  to  me 
that  that,  not  the  statute,  is  where  the  final  determination  should 
be  laid. 

Recommendations  9  and  10,  we  recommend  that  any  legislation 
concerning  changes  in  the  criminal  justice  mental  system  should 
appropriate  the  necessary  funds  to  insure  adequate  facilities  and 
services  for  the  mental  health  care  of  those  convicted  of  crimes  as 
well  as  those  acquitted  by  reason  of  insanity. 

Ten,  recommend  that  the  National  Mental  Health  Association  or 
other  appropriate  intermediary  organizations  convene  a  national 
commission  on  mental  health  treatment  in  correctional  facilities. 

Mr.  Chairman,  it  comes  as  no  surprise  to  you  and  other  members 
of  this  subcommittee  who  have  looked  at  this  problem  at  length, 
that  the  mental  health  care  and  treatment  in  prisons  and  jails  and 
other  correctional  facilities  is  woefully  inadequate. 

If  our  commission  does  nothing  else,  if  it  helps  to  emphasize  this 
fact,  it  seems  to  me  we  will  have  made  a  significant  contribution. 
While  the  insanity  defense  is  singled  out  by  policymakers  as  a  criti- 
cal area  for  change,  vague  promises  are  made  about  treatment. 

The  commission  endorses  the  statement  of  Professor  Bonnie 
when  he  cautioned:  "No  amount  of  tinkering  with  the  insanity  de- 
fense or  manipulation  of  the  verdicts  in  criminal  cases  will  relieve 
legislators  of  their  responsibility  to  appropriate  the  dollars  neces- 
sary to  provide  humane  and  beneficial  care  to  mentally  ill  offend- 
ers." 

Let  us  as  legislators — and  I  must  confess  I  would  not  want  to 
confess  that  I  always  was  at  least  trying  to  consider  the  conse- 
quences of  our  acts  and  not  believe  that  a  quick  fix  of  changing  the 
insanity  defense  is  really  going  to  deal  with  some  of  these  basic 
horrendous  problems  that  exist  in  some  of  our  prisons. 

The  last  recommendation  of  the  National  Commission  on  the  In- 
sanity Defense  is  that  Federal  and  State  governments  initiate  and 
appropriate  funds  for  research  in  the  use  and  operation  of  the  in- 
sanity defense,  especially  prior  to  changes  in  the  law. 

Mr.  Chairman,  we  would  like  to  believe  that  our  study  brought 
together  in  one  place  a  wide  array  of  disparate  expertise  in  this 
area  as  has  been  made  available.  It  is  not  suggested  that  the  study 
is  perfect,  but  I  think  we  have  a  strong  basis  of  knowledge.  Certain- 
ly if  you  add  what  we  have  done  with  what  the  American  Bar  As- 
sociation has  done,  with  what  the  American  Psychiatric  Associ- 
ation has  done,  you  have  combined  a  tremendous  amount  of  infor- 
mation. 

But  when  you  look  at  the  complexities  of  the  problem  and  the 
size  of  the  impact  on  society,  it  is  still  woefully  inadequate.  I  would 
suggest  that  before  we  run  out  here  and  make  a  quick  change,  that 
we  need  to  do  some  systematic  research,  Mr.  Chairman. 

It  is  vital  to  addressing  the  issues  of  the  insanity  defense  and 
must  be  supported  at  a  reasonable  funding  level.  We  do  not  believe 
that  research  in  this  area  is  an  extravagant  option.  We  think  it  is  a 
must. 

Mr.  Chairman,  I  think  that  probably  concludes  my  minibuster 
and  I  yield  to  any  questions  that  you  might  have. 
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Mr.  CoNYERS.  Thank  you  very  much.  You  have  performed  a  very 
important  service  as  chairman  of  the  commission.  Were  your  hear- 
ings pubUc,  and  did  they  take  place  in  a  variety  of  jurisdictions? 

Mr.  Bayh.  The  hearings  themselves  took  place  in  the  Nation's 
Capitol.  The  commission  members,  and  perhaps  I  should  ask  unani- 
mous consent  to  submit  a  list  of  the  commission  members,  are  from 
across  the  United  States  and  they  really  represent  not  only  a  wide 
part  of  the  country,  but  a  wide  degree  of  expertise  in  this  particu- 
lar area. 

They  were  public  hearings,  this  hearing  record  is  closed  but  we 
welcome  response  to  the  report.  At  the  risk  of  being  shot  by  the 
present  president  of  the  National  Mental  Health  Association,  be- 
cause I  have  not  talked  with  her,  but  I  have  with  the  outgoing 
president,  I  think  they  both  concur  that  we  are  considering  the  pos- 
sibility of  further  hearings. 

Perhaps  we  should  let  a  little  air  ventilate  through  all  these  sug- 
gestions and  then  see  if  we  cannot  call  on  additional  expertise,  be- 
cause this  is  not  an  easy  problem.  The  working  of  the  mind,  how 
that  relates  to  our  system  of  jurisprudence,  and  the  result  being 
justice  on  one  hand  and  safety  and  comfort  and  acceptance  by  the 
American  public,  that  is  not  a  simple  set  of  goals. 

Mr.  CoNYERS.  Without  objection,  we  will  permit  you  to  include  a 
list  of  the  members  of  your  commission. 

[The  list  of  members  follows:] 

Chairman — Senator  Birch  Bayh. 

Co-Chairman— Thomas  C.  Binkley,  immediate  past  president,  National  Mental 
Health  Association. 

Mildred  Mitchell-Bateman,  M.D.,  chairman,  department  of  psychiatry,  Marshall 
University  School  of  Medicine,  Huntington,  W.Va. 

Dr.  Bobbie  J.  Atkins,  professor  of  educational  psychology,  University  of  Wiscon- 
sin— Milwaukee. 

Hugh  Downs,  Host— ABC's  20/20. 

Richard  G.  Lonsdorf,  M.D.,  professor  of  psychiatry.  University  of  Pennsylvania. 

Rev.  A.  Cecil  Williams,  minister.  Glide  Memorial  Church,  San  Francisco,  Calif. 

Allan  R.  Moltzen,  partner — firm  of  Long  and  Levit,  San  Francisco,  Calif. 

David  B.  Wexler,  professor  of  law,  University  of  Arizona. 

Mr.  CoNYERS.  I  am  going  to  examine  the  recommendation  about 
"not  responsible,"  rather  than  "not  guilty."  There  may  be  some 
merit  in  that.  I  cannot  recall  what  testimony  we  have  taken  on 
that  in  the  other  hearings. 

We  are  probably  not  going  to  procrastinate  a  long  time  on  the 
insanity  defense  legislation.  There  are  a  number  of  important 
changes  in  the  Federal  criminal  justice  system  that  have  been  pro- 
posed; and  they  have  provoked  controversy.  Changing  the  insanity 
defense  is  one  area  where  there  seems  to  be  fewer  differences  of 
opinion. 

When  we  talk  about  sentencing  reform,  changes  in  habeas 
corpus,  and  grand  jury  reform,  for  example,  we  really  run  into  very 
widely  varying  views  and  strongly  held  opinions. 

Your  commission,  I  think,  has  done  a  lot,  along  with  the  doctors, 
who  I  think  have  caused  many  of  us  to  come  together  perhaps 
more  quickly  than  we  otherwise  would  have,  to  contribute  to  what 
is  close  to  a  consensus  about  how  to  change  the  Federal  insanity 
defense. 
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Mr.  Bayh.  Mr.  Chairman,  I  would  like  to  thank  you  personally 
and  the  members  of  the  subcommittee  for  the  work  that  they  have 
done  over  the  years  in  search  of  solutions  to  this  whole  very  emo- 
tional area  of  crime.  Particularly,  I  would  like  to  just  point  out  for 
the  record  the  work  that  you  and  this  subcommittee  did  in  the  area 
of  juvenile  justice.  There  is  no  question  of  what  we  could  do  at  a 
very  early  age,  perhaps  use  a  little  prevention  and  thus  have  less 
to  worry  about  later  on,  just  to  name  one  area. 

Mr.  CoNYERS.  Well,  I  am  glad  you  are  as  active  as  ever  in  the 
field  of  law  and  government.  There  will  be  many  more  opportuni- 
ties for  you  to  contribute  to  our  work  in  the  Federal  criminal  jus- 
tice area. 

I  hope  you  will  come  back  before  the  subcommittee.  You  can 
always  be  in  touch  with  us  about  your  views  and  activities  in  this 
manner. 

Mr.  Bayh.  Thank  you,  Mr.  Chairman.  I  would  just  call  your  at- 
tention, or  members  of  your  staff  because  I  know  how  busy  you  and 
other  members  of  the  committee  are,  that  some  of  the  acquittees' 
testimony  before  the  commission  was  as  plaintive  as  I  have  ever 
heard.  We  have  all  experienced  that  as  Members  of  Congress  at 
various  hearings.  We  had  the  second  day,  a  number  of  parents, 
family  members  of  those  who  had  been  involved  in  the  insanity  de- 
fense, and  we  had  some  of  the  acquittees  themselves  that  are  pres- 
ently out  at  the  Maryland  institution  that  I  referred  to  earlier. 

If  one  could  just  look  at  some  of  this  and  hear  some  of  this,  it 
seems  to  me  we  recognize  that  if  one  had  proper  treatment  in  some 
of  our  institutions,  and  a  closer  degree  of  screening  and  individual 
attention,  that  we  really  are  going  to  have  less  crime  in  the  long 
run.  One  of  these  was  a  bloody  murder  of  a  father  by  a  son  and  the 
daughter  and  the  mother  both  were  convinced  that  the  son  did  not 
know  what  he  was  doing.  But  he  had  been  in  custody  in  a  penal 
institution  and  been  released  without  any  proper  treatment.  I 
think  that  is  unfortunate. 

Mr.  CoNYERS.  Let  me  call  on  Mr.  DeWine  for  any  questions  he 
may  have. 

Mr.  DeWine.  No  questions,  Mr.  Chairman. 

Mr.  CoNYERS.  All  right.  Counsel. 

Mr.  Ward.  Senator,  I  would  just  like  to  ask  one  quick  question 
about  a  remark  that  you  made.  The  one  difference  between  Mr. 
Conyers'  bill  in  this  Congress  and  that  which  was  reported  by  the 
subcommittee  in  the  last  Congress  is  the  provision  in  this  Congress 
legislation  for  a  conditional  release  structure,  a  period  of  a  supervi- 
sion following  a  person's  release  from  custody. 

I  understand  you  received  some  testimony  on  that  issue  and  felt 
that  it  was  fairly  important.  Would  you  elaborate  very  briefly  on 
the  question. 

Mr.  Bayh.  I  would  be  glad  to.  I  had  that  in  my  testimony,  but 
passed  over  it  from  the  standpoint  of  making  it  more  bearable  for 
everyone  here.  I  think  that  is  a  strong  improvement  in  the  present 
legislation  introduced  by  the  chairman.  We  have  some  very  strong 
feelings  about  that  reported  in  the  commission  report  and  I  invite 
your  attention. 

We  feel  that  this  is  a  responsibility  that  should  not  be  shirked  by 
the  original  convening  authority.  We  feel  that  there  should  be  this 
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kind  of  a  conditioned  release,  but  that  the  individual  should 
remain  under  the  supervision  of  the  judge  who  heard  the  case  in 
the  first  place,  or  by  a  specialized  committee  or  board  such  as  that 
appointed — I  think  the  Oregon  statute  probably  is  the  best  example 
of  that. 

We  feel  that  if  we  are  talking  about  how  we  get  public  accept- 
ance, as  well  as  the  delicate  mixture  of  justice  on  one  hand  and 
humane  treatment  on  the  other,  and  public  safety,  I  should  add, 
which  is  part  of  public  acceptance,  of  course,  that  we  are  just 
asking  for  trouble  if  we  let  this  conditional  release  be  supervised  by 
people  who  are  experts  only  in  the  area  of  mental  health  treat- 
ment. 

Those  folks  can  be  as  sensitive  and  as  bright  as  possible.  Very 
few  of  them  have  a  complete  recognition  of  the  fact  that  when  you 
release  someone  after  treatment,  or  whatever  the  circumstances 
are,  you  have  to  consider  other  things  than  the  immediate  mental 
condition  at  that  time. 

We  feel  that  for  that  program  to  be  accepted  by  the  public,  we 
strongly  urge  that  you  give  serious  consideration.  I  think  we  rec- 
ommend the  adoption,  not  only  at  the  Federal  level,  but  recom- 
mend to  the  State  legislatures,  as  presumptuous  as  this  might  be, 
perhaps  it  is  less  controversial  for  the  National  Mental  Health  As- 
sociation to  do  it  than  the  Congress  of  the  United  States,  but  never- 
theless, we  recommend  that  you  consider  this:  that  the  judge  con- 
tinue to  supervise  or  that  a  special  board  that  contain  people  who 
have  the  mental  health  expertise,  psychiatrists  and  others,  but 
there  have  to  be  some  law  enforcement  people,  citizens  generally, 
people  who  recognize  the  problems  attendant  to  that  release. 

Mr.  Ward.  Thank  you. 

Mr.  CoNYERS.  You  have  done  us  a  great  service  and  it  is  very, 
very  good  to  see  you  again.  Senator  Bayh. 

Mr.  Bayh.  Thank  you. 

[The  prepared  statement  of  Mr.  Bayh  follows:] 
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STATEMENT  BY  FORMER  SENATOR  BIRCH  E.  BAYH,  JR.,  DELIVERED  IN 
CAPACITY  AS  THE  CHAIRMAN  OF  THE  NATIONAL  COMMISSION  ON  THE 
INSANITY  DEFENSE,  AN  INDEPENDENT  COMMISSION  APPOINTED  UNDER 
THE  AUSPICES  OF  THE  NATIONAL  MENTAL  HEALTH  ASSOCIATION. 


INTRODUCTION 


The  assassination  attempt  on  President  Reagan  in  March 
1981  was  a  tragic  assault  on  our  sense  of  morality. 
Questions  were  raised  aboout  how  we  protect  the  President, 
or  if  it  is  even  possible  to  ultimately  protect  our  leaders 
in  a  free  and  open  society.   Questions  were  raised  about 
guns  in  our  society,  about  who  can  get  them  and  how  and 
whether  the  purchase  of  these  weapons  should  be  made  more 
difficult.   Questions  were  raised  about  how  the  press  covers 
emergency  situations  and  how  much  publicity  should  be  given 
someone  who  seeks  fame  throught  the  commission  of  public 
acts  of  outrage.   Questions  were  raised  about  what  kinds  of 
entertainment  we  are  offered  and  whether  violent 
entertainment  causes  violent  action. 

These  questions  grew  out  of  the  anger  and  frustration 
we  all  felt  over  the  vulnerability  of  our  elected  leaders,  a 
vulnerability  we  have  come  to  recognize  only  too  well  over 
the  last  two  decades. 

Then,  John  Hinckley,  Jr.  offered  insanity  as  a  defense 
and  succeeded.   With  that  development,  the  insanity  defense 
became  the  focus  of  much  of  the  public's  discontent  with  the 
criminal  justice  system  and  its  seeming  inability  to  protect 
not  only  our  national  leaders  but  our  neighbors,  our 
families  and  ourselves  as  well. 

The  public  perception  was  not  only  that  anyone  could 
shoot  the  President,  but  that  it  was  all  too  easy  to  offer 
insanity  as  a  defense  and  thus  escape  punishment.   With  that 
perception  came  renewed  anger  and  a  rush  to  rectify  what  was 
viewed  as  an  intolerable  situation.    Many  members  of  the 
National  Mental  Health  Association  and  the  mental  health 
community  in  general  became  greatly  concerned  that  our  legal 
system  was  being  swept  along  in  a  classic  "rush  to 
judgement"  against  the  insanity  defense  based  on  inadequate 
information  and  without  proper  consideration  of  this  plea's 
important  and  historic  role  in  Western  jurisprudence.   The 
National  Mental  Health  Association  was  concerned   that 
those  urging  such  immediate  and  Draconian  changes  in  the 
defense  were  in  danger  of  substituting  vengeance  for 
justice. 
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Therefore,  the  National  Mental  Health  Association 
established  the  National  Commission  on  the  Insanity  Defense 
to  examine  this  issue  and  to  broaden  the  public  debate 
beyond  legal  and  psychiatric  technicalities.   In  the  words 
of  the  then  President  of  the  NMHA,  Thomas  C.  Binkley, 

This  Commission  grew  out  of  the  reality  that 
the  fundamental  ways  that  we  as  a  society  deal 
with  the  mentally  ill  were  being  lost  in  the 
technical,  and  often  emotional,  debate  about 
the  insanity  defense. 

The  need  for  balance  in  the  debate  over  the  insanity 
defense,  and  a  studied  response  to  a  higher  emotional 
problem,  rather  than  a  reaction  to  anger,  is  the  central 
focus  of  this  Commission 'w  work,  and  hopefully  of  its  report 
and  recommendations.   It  was  and  is  the  goal  of  this 
Commission  to  broaden  the  debate  on  the  insanity  defense 
beyond  the  particulars  of  the  Hinckley  case  and  to  explore 
in  a  calm,  thorough  and  rational  manner  the  philosophy, 
reasons  and  workings  of  the  insanity  defense.   The 
Commission  particularly  wanted  to  explore  the  questions  of 
whether  the  insanity  defense  should  be  abolished  or  whether 
a  new  plea  of  "guilty  but  mentally  ill"  should  be  developed 
to  supplement  the  traditional  plea.   The  Commission  also 
wante  to  determine  if  there  were  any  proposals  to  improve 
the  workings  of  the  insanity  defense  if  the  members  felt 
that  the  defense  should  be  retained. 

It  should  be  emphasized  at  the  outset  of  the 
Commission's  work,  that  both  the  National  Mental  Health 
Association  and  the  Commission  view  the  priority  of  the 
criminal  juistice  system  to  be  the  protection  of  the  public 
from  crime.   We  cannot  survive  in  a  "law  of  the  jungle" 
society  where  Presidents  and  citizens  are  the  victims  of 
violent  criminal  acts.   This  does  not  mean,  however,  that  in 
order  to  achieve  this  goal,  no  other  concerns  need  be 
addressed  by  our  system.   It  has  never  been  the  philosophy 
of  the  American  criminal  justice  system,  or  for  that  matter, 
Anglo-American  law  in  its  centuries  of  tradition,  that  the 
only  principle  in  which  we  are  interested,  is  one  of 
efficiency  in  that  system.   It  has  always  been  the  case  that 
while  the  system  must  protect  the  public,  it  must  do  so  in  a 
manner  which  is  consistent  with  other  values  which  our 
society  holds  to  be  important,  such  as  justice  and  liberty. 
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One  such  value  of  our  centuries-old  system  of  jurisprudence 
is  that  a  criminal  act,  to  be  fully  criminal,  must  be 
intended  by  the  perpetrator.   It  is  this  state  of  mind,  mens 
rea,  this  intention  (or  lack  thereof)  to  commit  the  criminal 
act  which  lies  at  the  foundation  of  the  insanity  defense 
issue. 

Given  the  need  expressed  by  the  National  Mental  Health 
Association,  the  Commission  members  sought  and  found  a  group 
of  witnesses  with  a  wide  spectrum  of  legal,  psychiatric  and 
mental  health  backgrounds.   In  addition,  the  Commission  is 
grateful  for  the  participation  of  members  of  the  Reagan 
Administration,  as  well  as  mental  health  experts  who  work  in 
facilities  which  care  for  the  mentally  ill. 

The  first  day  of  testimony  was  generally  devoted  to  the 
legal  debate  on  the  insanity  defense,  and  the  second  day 
more  to  the  actual  treatment  and  rehabilitation  of  those 
found  "not  guilty  by  reason  of  insanity."   The  full 
testimony  of  all  witnesses  plus  additional  submitted 
testimony  and  articles  are  presented  in  a  separate  volume 
entitled.  Myths  &  Realities;   Hearing  Reports  of  the 
National  Commission  on  The  Insanity  Defense. 

In  addition  to  the  experts,  a  panel  of  family  members 
of  those  found  "not  guilty  by  reason  of  insanity"  and  a 
panel  of  patients  from  Clifton  T.  Perkins  Hospital  Center,  a 
facility  for  the  "criminally  insane"  in  Maryland,  were 
assembled  to  present  their  experiences  to  the  Commission. 
The  Commission  feels  that  it  now  has  a  better  understanding 
of  the  impact  of  "not  guilty  by  reason  of  insanity"  on  the 
families  of  the  patients,  on  the  patients  themselves  and 
ultimately  on  all  of  us  in  the  community  at  large. 

The  Commission,  upon  hearing  its  witnesses,  conducting 
additional  study,  analysis,  and  its  discussion,  came  to  the 
firm  conclusion  that  the  insanity  defense,  rooted  in  500 
years  of  history  and  religion,  pruned  and  nurtured  through 
the  centuries  by  public  officials,  legal  scholars,  mental 
health  experts  and  society  in  general  should  continue  to  be 
an  integral  part  of  our  jurisprudence  system. 
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It  is  the  obligation  of  those  who  make  our  laws  to  view 
the  insanity  defense  as  part  of  the  continuum  of  our 
history.   The  responsibility  to  balance  conflicting  rights 
is  one  which  has  confronted  our  lawmakers  since  the 
beginning  of  our  system  of  government.   Our  Commission 
believes  that  responsibility  will  be  met  again  in  the 
context  of  the  insanity  defense  and  hopes  that  its  work  will 
be  of  assistance  to  lawmakers  and  to  the  public  in 
understanding  this  part  of  our  jurisprudence,  its 
beginnings,  its  development,  its  application  and  its  role  in 
our  criminal  justice  system. 

Through  its  investigation,  public  hearings,  and 
supplemental  analysis  the  Commission  discovered  that  much  of 
the  clamour  for  change  in  the  insanity  defense  is  based  on 
myths  and  misplaced  frustration  in  the  wake  of  the  Hinckley 
verdict.   These  myths  characterize  the  insanity  defense  as 
an  overused  plea,  used  for  easy  acquittal  and  to  escape 
punishment,  and  causing  major  problems  for  the  criminal 
justice  system.   These  myths  characterize  all  insanity 
defendants  as  dangerous  criminals  who  commit  random  acts  of 
violence  and  repeat  those  crimes  after  being  in  treatment 
for  only  a  short  period  of  time. 

The  Commission  unanimously  concludes  that  these  myths 
have  no  basis  in  fact;   they  cannot  serve  as  a  justification 
for  elimination  of  the  insanity  defense  or  for  the 
formulation  of  a  new  public  policy  toward  insanity 
defendants. 

The  Commission  examined  the  realities  of  the  insanity 
defense.   This  report  contains,  a  synthesis  of  available 
data  which  can  begin  to  form  a  factual  basis  for 
understanding  the  insanity  defense  and  insanity  defendants. 
This  data  documents  that  the  insanity  defense  is  rarely  used 
and  plays  only  a  minor  role  in  the  total  criminal  justice 
system.   This  data  documents  that  the  insanity  defendant  is 
usually  poor,  suffering  from  severe  forms  of  mental  illness, 
and  confined  for  significant  periods  of  time,  often 
exceeding  the  time  he  or  she  would  have  spent  under  a 
verdict  of  guilty.   Only  14  percent  of  insanity  defendants 
commit  violent  crimes.   Contrary  to  the  major  disagreements 
which  existed  regarding  Hinckley's  mental  condition,  our 
data  shows  that  in  most  insanity  defense  cases,  both  the 
defense  and  the  prosecution  concur  in  the  defendants  mental 
condition. 
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It  is  the  fervent  hope  of  this  Commission  that  the 
private  debates  on  the  insanity  defense  will  become  public 
dialogue  on  how  society  treats  the  mentally  ill  in  general, 
and  the  insanity  defendant  in  particular. 

The  Commission  invites  public  response  to  this  Report 
from  all  sectors  of  society.   Based  on  these  responses  and 
further  developments  in  the  insanity  defense  dialogue  the 
Commission  may  issue  a  follow-up  report  in  keeping  with  our 
commitment  to  maintain  this  new  dialogue.   The  Commission 
unanimously  calls  for  a  shift  from  an  emotional  response  to 
the  Hinckley  case  to  a  reasoned  analysis  based  on  the 
realities  and  essential  requisites  of  the  American  system  of 
justice.   Of  particular  importance,  the  Commission  urges  the 
American  public  to  carefully  distinguish  those  relatively 
few  individuals  who  use  the  insanity  defense  from  those 
millions  of  law-abiding  Americans  who  have  been  confronted 
with  some  form  of  mental  illness. 

Permit  me  to  conclude  my  testimony  by  summarizing  the 
conclusions  reached,  the  recommendations  made  by  the 
Commission. 
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III.   RECOMMENDATIONS  OF  THE  COMMISSION 


1,   THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  THE  INSANITY  DEFENSE  BE  RETAINED  IN  ALL  JURISDICTIONS 


Proposals  have  been  made  at  both  the  federal  and  state  level 
for  the  virtual  abolition  of  the  insanity  defense.   Associate 
Attorney  General,  Rudolph  Guiliani,  presented  the  Reagan  Adminis- 
tration's views  to  the  Commission.   In  his  testimony,  he  stated: 

In  our  view,  the  insanity  defense  should  be 
narrowed  to  the  full  extent  permitted  by  the 
United  States  Constitution. 

This  narrow  focus,  as  pointed  out  by  the  Associate  Attorney 
General,  would  eliminate  any  defense  on  the  grounds  that  the 
defendant's  actions  were  a  result  of  mental  disease  or  defect  or 
that  while  the  defendant  may  have  been  aware  of  what  he  was 
doing,  he  was  totally  unable  to  prevent  himself  from  committing 
the  act. 

The  Commission  strongly  believes  that  this  virtual  elimina- 
tion of  the  insanity  defense  is  unnecessary  for  the  protection  of 
the  public,  unwise  as  a  matter  of  public  policy  and  a  radical 
departure  from  one  of  the  basic  precepts  of  our  jurisprudence. 
As  discussed  previously  in  this  report,  the  insanity  defense,  in 
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some  form,  has  been  a  part  of  our  Anglo-American  justice  system 
for  centuries. 

The  Commission  wishes  to  reemphasize  at  this  point  that  it 
believes  that  the  protection  of  the  citizenry  of  this  country  is, 
and  rightly  ought  to  be,  the  primary  function  of  the  criminal 
justice  system.   Neither  the  goals  of  liberty  nor  justice  are 
enhanced  by  a  society  where  the  citizens  are  forced  to  live  in 
fear  of  their  safety.   This  does  not  mean,  however,  that  we  can 
move  toward  a  fulfillment  of  these  goals  and  a  more  effective 
criminal  justice  system  simply  by  abolishing  the  insanity 
defense.   The  infrequency  of  the  defense  itself  should  lead  to 
the  conclusion  that  its  elimination  would  not  solve  the  enormous 
problems  facing  the  criminal  justice  system.   The  insanity 
defense  should  not  be  a  scapegoat  for  the  troubles  of  the 
criminal  justice  system. 


2.   THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  AN  ALTERNATIVE  VERDICT  OF  "GUILTY  BUT  MENTALLY  ILL" 
NOT  BE  ADOPTED  IN  ANY  JURISDICTION 


The  Commission  finds  that  the  "guilty  but  mentally  ill" 
verdict  is  unnecessary  for  the  appropriate  disposition  of 
defendants,  and  that  it  is  a  misleading  verdict  which  will  not 
serve  to  simplify  criminal  trials.   The  Commission  found  no 
evidence  to  suggest  that  the  supplemental  "guilty  but  mentally 
ill"  verdict  substantially  addresses  the  public  concerns  about 
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the  insanity  defense  or  improves  the  criminal  justice  system.   In 
fact,  evidence  presented  indicates  that  treatment  is  not  guaran- 
teed under  the  verdict. 

If  the  purpose  of  the  "guilty  but  mentally  ill"  verdict  is 
to  replace  the  insanity  defense,  then  the  Commission  opposes  it 
on  the  same  grounds  that  it  opposes  abolition  of  the  insanity 
defense. 

General  Kenneth  Hodson  agreed  that  the  "guilty  but  mentally 
ill"  verdict  gave  the  jury  an  opportunity  to  abrogate  its 
responsibility  to  represent  the  community  in  assessing  the 
culpability  of  the  defendant. 

In  addition,  the  Commission  found  serious  problems  associ- 
ated with  the  verdict  and  questions  whether  it  serves  any  useful 
purpose  at  all.   The  presence  of  the  verdict  does  not  seem  to 
have  lessened  the  volume  of  psychiatric  testimony  involved  in  a 
trial,  despite  proponents'  claims. 

The  Commission  is  also  concerned  that  this  verdict  is  being 
inappropriately  used.   In  Michigan,  the  state  with  the  longest 
experience,  the  Commission  was  told  by  Mr.  Meyer,  most  people 
pleading  "guilty  but  mentally  ill"  are  not  mentally  ill  and  never 
were.   Most  people  found  "guilty  but  mentally  ill"  are  found  that 
way  through  a  plea  bargain  rather  than  a  jury's  verdict. 

The  "guilty  but  mentally  ill"  plea  is  thus  being  used  to 
sanction  criminal  behavior.   Clearly,  the  criminal  law  should  not 
condone  such  behavior.   The  "guilty  but  mentally  ill"  plea  should 
not  be  adopted  in  statute  if  it  will  be  used  by  criminals  who 
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have  no  mental  illness,  sinply  to  lessen  their  feeling  of  respon- 
sibility for  their  conduct. 

The  Commission  also  finds  that  the  "guilty  but  mentally  ill" 
verdict  does  not  ensure  in  any  way  that  persons  found  guilty 
under  it,  as  opposed  to  persons  found  simply  guilty,  will  be 
treated  any  differently  when  the  trial  is  over.   Most  of  them  are 
not  getting  adequate  treatment.   Many  of  them  are  getting  no 
treatment. 

3.   THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  THE  TERM  "NOT  RESPONSIBLE  BY  REASON  OF  INSANITY"  BE 
SUBSTITUTED  FOR  THE  TERM  "NOT  GUILTY  BY  REASON  OF  INSANITY. 

The  Commission  finds  the  term  "not  guilty"  confusing  to  the 
general  public.   In  the  public  meaning  the  term  "not  guilty" 
implies  that  a  person  accused  of  a  crime  did  not  commit  the  act. 
The  confusion  arises  when  the  public  can  actually  see  a  crime 
re-enacted  or  receive  incontrovertible  testimony  that  the  person 
"physically"  pulled  the  trigger,  stabbed  with  a  knife,  or 
whatever  "physical"  characteristic  describes  the  crime. 

The  legal  definition  of  "guilty"  implies  more  than  the 
physical  commission  of  an  act;  under  the  ALI ,  it  includes  the 
ability  of  the  accused  to  understand  the  nature  of  the  act  and 
the  ability  to  conform  his  conduct  to  the  requirements  of  the 
law. 
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Legally,  the  terms  "responsible"  and  "guilty"  are  inter- 
changeable; they  mean  the  same  thing.   However,  to  the  public, 
the  word  "responsible"  better  communicates  the  legal  definition 
as  well  as  intent. 

The  Commission  believes  that  "not  responsible"  in  its  public 
usage  would  help  alleviate  the  public's  confusion  and  misunder- 
standing surrounding  the  finding  of  "not  guilty."   The  Commission 
makes  note  of  a  similar  usage  of  "not  responsible"  by  the 
American  Bar  Association. 


4.   THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  THE  INSANITY  DEFENSE  BE  AN  AFFIRMATIVE  DEFENSE, 
PLACING  THE  BURDEN  OF  PROOF  ON  THE  DEFENDANT  TO  PROVE  THAT 
DEFENSE  BY  A  PREPONDERANCE  OF  THE  EVIDENCE. 


This  shifting  of  the  burden  to  the  defendant  seems  to  be 
constitutionally  permissible.   The  Commision  wishes  to  note  that 
requiring  the  defendant  to  establish  his  legal  insanity  does  not 
remove  any  obligation  on  the  part  of  the  prosecution  to  establish 
every  element  of  the  offense  charged,  including  the  element  of 
intent  or  mens  rea,  beyond  a  reasonable  doubt.   The  Constitution 
requires  such  a  standard.   The  Commission's  preference  is  simply 
to  recognize  legal  insanity  as  an  affirmative  defense,  to  be  put 
forward  and  established  by  the  defendant  after  the  prosecution 
has  fulfilled  its  constitutional  obligation  of  proving  every 
element  of  the  offense  against  the  defendant. 
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THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THE  ADOPTION  OF  A  SPECIAL  STATUTE  TO  ADDRESS  THE  DISPOSITION 
OF  THE  ACQUITTEE  AFTER  A  FINDING  OF  "NOT  RESPONSIBLE  BY 
REASON  OF  INSANITY"  OF  A  VIOLENT  CRIME. 


The  Commission  believes  that  one  of  the  primary  concerns 
behind  the  recent  calls  for  the  abolition  of  the  insanity 
defense,  or  its  modification  by  the  "guilty  but  mentally  ill" 
verdict,  is  the  fear  that  the  existence  of  the  defense  in  its 
present  form  somehow  is  not  adequately  protecting  the  public 
safety.   As  the  Commission  has  stated  several  times  in  this 
Report,  the  protection  of  the  public  must  be  the  primary  goal  of 
the  criminal  justice  system.   At  the  same  time,  however,  it  is 
important  to  afford  treatment  to  those  who  have  been  found  "not 
guilty  by  reason  of  insanity. "   Also,  society  must  be  protected 
from  dangerous  defendants  found  "not  guilty  by  reason  of 
insanity. " 

The  Commission  emphasizes  that  the  goals  of  public  safety 
and  proper  acguittee  treatment  are  in  no  way  contradictory.   They 
are,  in  fact,  totally  compatible  and  perfectly  supportive  of  each 
other.   It  is  disturbing,  therefore,  that  in  some  jurisdictions 
there  are  no  provisions  for  handling  a  person  who  has  been 
acquitted  of  a  crime  by  reason  of  insanity.   This  gap  in  our  law 
poses  a  dilemma  in  the  area  of  the  insanity  defense.   The  Commis- 
sion believes  that  the  legitimate  problem  in  this  area  is  not  the 
insanity  defense  itself,  but  the  fact  that  in  some  jurisdictions, 
there  is  a  lack  of  a  clearly  structured  dispositional  system. 
Without  appropriate  dispositional  statutes,  our  society  can  be 
assured  of  neither  the  safety  of  the  public,  nor  treatment  for 
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those  very  rare  mentally  ill  persons  who  have  committed  criminal 
acts.   The  Commission  believes  that  such  dispositional  statutes 
must  be  sufficiently  flexible  to  allow  a  variety  of  treatments 
for  an  acguittee,  and,  at  the  same  time,  be  adequate  to  provide 
for  the  security  of  the  community. 

The  Commission  believes  that  under  a  proper  dispositional 
statute,  decisions  concerning  confinement,  release  and  approval 
of  an  appropriate  treatment  plan  should  be  made  by  either  a 
Court,  with  relevant  evaluation  data  from  experts,  or  by  a 
quasi- judicial  administrative  board  established  by  statute.   If 
the  statute  directs  that  the  Court  remand  jurisdiction  over  the 
acquittee  to  such  an  administrative  board,  it  should  also  give 
clear  authority  to  that  board  to  issue  orders  for  treatment  and 
to  reconfine  acquittees  who  fail  to  follow  such  orders. 

The  Commission  also  believes  that  decisions  concerning  the 
release  of  those  found  "not  responsible  by  reason  of  insanity"  of 
violent  crimes  should  lie  with  the  Court  or  the  administrative 
board,  and  should  not  be  left  to  the  determination  of  the  treat- 
ment personnel.   It  should  be  recognized  that  decisions  to 
release  acquittees  are  not  purely  medical  ones,  but  have  ramifi- 
cations which  are  potentially  far  beyond  the  scope  of  that 
expertise. 
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THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  THE  MEDIA  MAKE  A  CONSCIENTIOUS  EFFORT  TO  ELIMINATE 
THE  PEJORATIVE  REFERENCES  TO  AND  NEGATIVE  CHARACTERIZATIONS 
OF  THE  MENTALLY  ILL  AND  TO  SUBSTITUTE  DESCRIPTIONS  AND 
PORTRAYALS  THAT  DO  NOT  PERPETUATE  THE  GENERAL  PUBLIC'S 
MISCONCEPTIONS  OR  STEREOTYPES. 

THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  THE  NATIONAL  MENTAL  HEALTH  ASSOCIATION,  OR  ANOTHER 
APPROPRIATE  INTERMEDIARY  ORGANIZATION,  CONVENE  A  NATIONAL 
TASK  FORCE  TO  DEVELOP  AND  DISSEMINATE  RECOMMENDATIONS  ON 
APPROPRIATE  MEDIA  PORTRAYALS  OF  THE  MENTALLY  ILL. 


These  reconunendations  are  not  an  attempt  on  the  part  of  the 
Commission  to  place  easy  or  singular  blame  on  the  media.   Rather, 
they  present  an  opportunity  to  further  address  the  Commission's 
earlier  discussion  about  how  society's  deeply  embedded  stereo- 
types of  the  mentally  ill  are  misleading  and  how  some  of  the 
media  have  tended  to  reinforce  the  public's  misconceptions  about 
mental  illness. 

One  of  the  charges  to  this  Commission  was  to  broaden  the 
public  debate  on  the  insanity  defense  to  address  "the  fundamental 
ways  that  we,  as  a  society,  deal  with  the  mentally  ill.  "   The 
Commission  places  the  highest  priority  on  the  need  for  public 
information  and  education  about  mental  illness. 

The  media  plays  a  vital  role  in  public  education.   The 
history  of  journalism  documents  this  fact.   For  example,  the 
Commission  finds  that  the  media  has  made  important  progress  in 
reversing  stereotypes  of  other  segmented  populations.   This  is 
most  clearly  seen  in  the  use  of  the  word  "Black"  to  describe 
people  who  were  once  regularly  referred  to  as  "Negro"  or  one  of 
its  inflammatory  derivatives.   Obviously,  the  simple  change  of 
words  did  not  eliminate  racial  prejudice  in  America,  but  what  it 
did  accomplish  was  to  give  us  an  opportunity  to  pause,  contem- 
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plate  and  then  adjdust  our  attitudes  as  we  made  the  vocabulary 
change.   The  media  is  constantly  working  to  incorporate 
objectivity  into  its  portrayals  of  other  segments  of  the 
population,  such  as  portrayals  of  elderly  persons,  physically 
handicapped  persons  and  ethnic  minorities.   Mental  illness 
deserves  the  same  objective  analysis. 

There  are  two  aspects  of  the  media's  portrayal  of  mentally 
ill  people  which  concern  the  Commission.   The  first  concerns 
general  reporting  about  mental  illness  and  the  millions  of 
citizens  who  have  or  have  had  some  degree  of  mental  illness.   As 
stated  earlier,  most  of  these  individuals  are  law-abiding 
citizens.   The  second  concerns  that  reporting  which  involves 
specific  individuals  who  utilize  insanity  as  a  defense  in  a 
public  criminal  trial. 

The  media  is  playing  an  important  role  in  clarifying  the 
meaning  of  mental  illness  in  America.   Facts  and  information 
relating  to  depression,  stress,  alcoholism,  schizophrenia,  and 
other  personality  disorders  has, greatly  enhanced  the  public's 
knowledge  and  understanding  of  mental  health  and  mental  illness. 
In  addition,  the  media  has  effectively  communicated  the  progress 
made  in  recent  years  in  the  diagnosis  and  treatment  of  mental 
illness. 

There  remains,  however,  a  rather  resistant  contingent  in  the 
media  who  have  not  been  sensitive  to  the  ways  in  which  the  "crim- 
inally" mentally  ill  are  characterized  in  print  and  broadcast 
journalism.   This  is  where  efforts  need  to  be  directed. 
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The  Commission  believes  the  problem  contains  two  primary 
facets.   First,  some  news  media  sensationalize  the  reporting  of 
trials  involving  the  mentally  ill,  thus  creating  alarming  stereo- 
types which  are  accepted  by  the  general  public  as  representative 
of  all  mentally  ill  people.   Second,  those  organizations  who  are 
primarily  interested  in  mental  illness,  including  the  National 
Mental  Health  Association,  have  so  far,  failed  to  properly  edu- 
cate the  media  and  the  public  on  the  inaccuracies  and  the  dangers 
resulting  from  emotionalized  reporting  which  inaccurately  stereo- 
types all  who  have  been  confronted  by  mental  illness. 

The  Commission  seeks  no  immediate  solution  to  this  dilemma. 
These  images  are  too  ingrained  in  the  public's  consciousness  to 
expect  an  easy  solution.   However,  the  Commission  strongly 
recommends  that  the  National  Mental  Health  Association,  or 
another  appropriate  intermediary  organization,  convene  a  National 
Task  Force  to  develop  recommendations  on  appropriate  media 
portrayals  of  the  mentally  ill.   This  task  force  should  include 
representatives  of  advertising,  print,  and  broadcast  journalism, 
news  agencies,  and  writers,  producers,  and  directors  of  dramatic 
media  for  television,  theatre  and  other  media  outlets. 

8.   THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  MENTAL  HEALTH  EXPERTS  IN  PROCEEDINGS  INVOLVING  THE 
INSANITY  DEFENSE  NOT  BE  PERMITTED  TO  TESTIFY  ON  THE  ULTI- 
MATE  LEGAL  ISSUES. 

The  Commission  concurs  with  the  American  Bar  Association  and 
the  American  Psychiatric  Association  that  expert  witnesses  should 
testify  within  their  area  of  specialized  knowledge  and  not  to  the 
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ultimate  legal  issues  of  whether  or  not  the  accused  was  legally 
insane  at  the  time  of  the  alleged  act.   That  determination  is 
within  the  province  of  the  fact  finder. 

Psychiatrists  and  other  mental  health  experts  should  not  be 
limited  beyond  the  limitations  placed  on  any  other  experts  in 
judicial  proceedings.   In  other  areas  of  law  that  require  the  use 
of  expert  witnesses  (i.e.,  engineers,  handwriting  experts, 
chemists,  actuaries  and  medical  experts  as  to  injury  and 
liability),  those  experts  sometimes  strenuously  disagree  at 
trial.   There  is  no  assumption  made  that  such  experts  should  be 
restricted  from  sharing  their  expertise  with  the  jury.   There  is 
no  assumption  made  that  the  testimony  of  these  experts  impedes 
the  jury  process.   Indeed,  the  adversary  system  sets  up  the 
probability  of  such  disagreement.   It  is  inevitable,  it  cannot  be 
avoided,  and  should  not  be  avoided. 

If  there  is  no  assumption  that  other  experts  should  be 
limited  in  either  their  testimony  or  their  role  in  the  adversary 
process  of  trial,  then  the  Commission  recommends  that  there  be  no 
artificial  limitation  set  up  particularly  for  mental  health 
experts. 


THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  ANY  LEGISLATURE  CONSIDERING  CHANGES  IN  THE  CRIMINAL 
JUSTICE  MENTAL  HEALTH  SYSTEM  APPROPRIATE  THE  NECESSARY 
FUNDS  TO  INSURE  ADEQUATE  FACILITIES  AND  SERVICES  FOR  THE 
MENTAL  HEALTH  CARE  OF  THOSE  CONVICTED  OF  CRIMES  AS  WELL  AS 
THOSE  ACQUITTED  BY  REASON  OF  INSANITY. 
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10.   THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE 

RECOMMENDS  THAT  THE  NATIONAL  MENTAL  HEALTH  ASSOCIATION, 
OR  ANOTHER  APPROPRIATE  INTERMEDIARY  ORGANIZATION,  CONVENE 
A  NATIONAL  COMMISSION  ON  MENTAL  HEALTH  TREATMENT  IN 
CORRECTIONAL  FACILITIES. 

The  Commission  finds  the  availability  and  adequacy  of  mental 
health  care  and  treatment  in  prisons,  jails  and  other  correc- 
tional facilities  to  be  woefully  inadequate.   While  the  insanity 
defense  is  singled  out  by  policy  makers  as  the  critical  area  for 
change,  vague  promises  are  made  about  treatment.   The  Commission 
endorses  the  statement  of  Professor  Bonnie  when  he  cautioned. 

No  amount  of  tinkering  with  the  insanity  defense 
or  manipulation  of  the  verdicts  in  criminal  cases 
will  relieve  legislators  of  their  responsibility 
to  appropriate  the  dollars  necessary  to  provide 
humane  and  beneficial  care  to  mentally  ill  offenders. 

Treatment  cannot  be  held  out  as  a  reason  for  changing  the 
law  if  such  treatment  is  not  available.   Further  study  is  needed 
to  determine  whether  mental  health  care  can  be  administered  in  an 
environment  whose  primary  purpose  is  security.   Further  study  is 
needed  on  issues  such  as  patient  confidentiality,  distinguishing 
psychotic  pathology  from  baseline  pathology  inherent  to 
correctional  facilities,  continuity  and  quality  of  care,  and 
quality  of  personnel. 

The  Commission  recommends  that  a  commission  be  constituted 
to  study  these  important  issues  and  to  make  appropriate  public 
policy  recommendations. 
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11.   THE  NATIONAL  COMMISSION  ON  THE  INSANITY  DEFENSE  RECOMMENDS 
THAT  FEDERAL  AND  STATE  GOVERNMENTS  INITIATE  AND  APPROPRIATE 
FUNDS  FOR  RESEARCH  ON  THE  USE  AND  OPERATION  OF  THE  INSANITY 
DEFENSE,  ESPECIALLY  PRIOR  TO  CHANGES  IN  THE  LAW. 


Having  already  noted  in  this  Report  the  development  of 
public  myths  that  have  influenced  policy,  this  Commission  echoes 
the  concern  of  several  witnesses  about  the  need  for  systematic 
research  and  data  collection  on  all  aspects  of  the  insanity 
defense.   Such  research  is  vital  to  addressing  the  issues  of  the 
insanity  defense  and  must  be  supported  at  a  reasonable  funding 
level.   The  Commission  believes  that  research  cannot  be  consid- 
ered an  extravagant  option. 
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Mr.  CoNYERS.  We  now  have  the  American  Psychiatric  Associ- 
ation testimony,  which  will  be  given  by  the  medical  director  and 
chief  executive  officer  of  the  organization,  Dr.  Melvin  Sabshin,  ac- 
companied by  Dr.  Loren  Roth,  Dr.  Paul  Appelbaum,  and  Dr. 
Howard  Zonana. 

Welcome,  gentlemen.  You  have  been  very  influential  in  shaping 
the  law.  I  never  thought  I  would  take  so  much  direction  from  doc- 
tors at  a  legislative  hearing  before,  but  you  are  extremely  persua- 
-sive,  organizationally  and  individually. 

We  have  only  a  few  items  for  resolution:  The  right  to  refuse 
medication;  the  release  decision  by  a  board  rather  than  a  judge; 
prohibition  of  testimony  relative  to  the  diagnosis;  have  I  got  them 
all? 

That  is  not  too  many.  Nothing  that  reasonable  men,  possessed  of 
their  faculties,  cannot  resolve  in  a  public  setting.  I  am,  as  usual, 
prepared  to  listen  and  probably  will  be  as  persuaded  by  this  testi- 
mony, as  I  was  by  your  earlier  appearances. 

Welcome,  you  are  very  deeply  appreciated  by  those  who  have 
read  our  hearings  and  understood  why  we  made  the  changes  that 
we  did,  based  upon  your  earlier  visit  to  us  last  year. 

TESTIMONY  OF  DR.  MELVIN  SABSHIN,  DR.  LOREN  ROTH,  DR. 
PAUL  APPELBAUM,  AND  DR.  HOWARD  ZONANA,  ON  BEHALF  OF 
THE  AMERICAN  PSYCHIATRIC  ASSOCIATION 

Dr.  Sabshin.  Thank  you,  Mr.  Chairman.  I  am  Melvin  Sabshin, 
medical  director  and  chief  executive  officer  of  the  American  Psy- 
chiatric Association.  We  are  delighted  to  be  here  and  to  work  with 
you. 

With  me  today  are  Dr.  Loren  Roth,  who  is  director  of  the  law 
and  psychiatry  program  of  the  Western  Psychiatric  Institute,  pro- 
fessor of  psychiatry  at  the  University  of  Pittsburgh;  also  Dr. 
Howard  Zonana,  to  his  right,  who  is  associate  professor  of  psychia- 
try at  Yale,  and  an  expert  in  forensic  psychiatry;  and  to  his  right. 
Dr.  Paul  Appelbaum,  who  is  an  assistant  professor  of  psychiatry 
and  an  adjunct  associate  professor  of  law  at  the  University  of  Pitts- 
burgh.   

I  am  here,  not  as  an  expert  witness,  Mr.  Chairman,  but  here 
more  as  a  generalist  and  I  would  like  to  make  a  brief  introductory 
statement  primarily  to  state  our  pride  in  developing  the  first  com- 
prehensive statement  on  the  insanity  defense  that  we  have  done. 

The  American  Psychiatric  Association  is  the  oldest  medical  orga- 
nization in  the  United  States.  I  enjoy  the  opportunity  to  say  that 
and  to  remind  the  AMA  that  we  preceded  them  by  3  years.  This  is 
the  first  time  that  we  have  made  such  a  comprehensive  statement. 

Mr.  Chairman,  I  ask  you,  if  we  can  submit  our  statement  on  in- 
sanity, a  sampling  of  the  media  editorial  and  news  stories,  and  a 
letter  from  the  American  Bar  Association  into  the  record,  as  if 
read. 

Mr.  CoNYERS.  Without  objection,  we  will  do  that. 

[See  p.  132  et  seq.  infra.] 

Dr.  Sabshin.  Thank  you,  sir. 

We  recognize  that  this  is  not  a  perfect  statement,  but  I  am 
pleased  that  our  hearings  at  this  phase  are  now  completed  to  come 
up  with  an  official  APA  position  statement  on  the  insanity  defense. 
Also,  gratified  that  what  we  have  stated  has  received  such  positive 
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public  support  and  also  the  close  cooperation  from  the  American 
Bar  Association  has  really  been  marvelous  for  us. 

The  panel  here  will  discuss  your  proposed  legislation,  H.R.  1280, 
and  that  of  Mr.  Gekas,  H.R.  1329,  the  ground  rules  that  you  indi- 
cated earlier,  sir. 

I  will  attempt  to  provide  some  answers  on  the  following  question: 
Should  the  insanity  defense  be  abolished;  should  a  guilty  but  men- 
tally ill  verdict  be  adopted  into  law  to  either  supplement  or  take 
the  place  of  the  traditional  insanity  defense;  should  the  legal  stand- 
ards now  in  use  concerning  the  insanity  defense  be  modified,  and  if 
so,  how;  should  the  burden  of  proof  in  insanity  cases  always  rest 
with  the  prosecution;  should  psychiatric  testimony  be  limited  to 
statements  of  mental  condition;  what  should  be  done  with  the  de- 
fendants following  not  guilty  by  reason  of  insanity  verdicts? 

Before  we  address  that — and  very  briefly,  I  want  to  make  one 
comment.  Public  reaction  to  the  use  of  the  insanity  defense  is 
something  that  has  concerned  us  a  great  deal.  The  fact  that  psychi- 
atrists willingly,  and  I  mean  "willingly,"  participate  in  the  adver- 
sarial situation  and  differ  in  their  interpretations  of  insanity  has 
led  to  questions  about  the  validity  and  reliability  of  psychiatric  di- 
agnosis in  general. 

I  want  to  state  to  you  that  strong  clinical  research  has  supported 
the  fact  that  psychiatric  diagnoses  are  highly  reliable  when  made 
by  psychiatrists,  as  reliable  as  any  place  in  medicine,  other  than  in 
acute,  infectious  diseases  and  toxic  disorders. 

Mr.  CoNYERS.  Even  when  they  vary? 

Dr.  Sabshin.  Yes,  sir.  In  terms  of  studies  of  reliability.  This  is 
something  that  can  get  lost  very  easily  in  some  of  the  debates 
about  the  insanity  verdict,  and  I  would  be  delighted,  Mr.  Chairman 
to  insert  the  studies  on  reliability  for  the  record. 

Mr.  CoNYERS.  What  you  mean  is  that  reasonable  psychiatrists 
may  disagree? 

Dr.  Sabshin.  Yes;  but  that  they  agree  significantly  more  than 
they  disagree. 

Mr.  CoNYERS.  Oh,  I  see. 

Dr.  Sabshin.  We  are  talking  about  a  90-percent  agreement  on  di- 
agnosis. 

Mr.  CoNYERS.  Well,  I  suppose  that  is  correct,  that  gets  us  to  the 
whole  heart  of  the  matter.  We  do  not  hold  jury  trials  to  prove  that 
psychiatrists  agree  mostly  on  diagnosis.  There  happens  to  be  a 
more  overriding  question. 

Dr.  Sabshin.  Yes,  sir,  and  I  will  come  to  that 

Mr.  CoNYERS.  And  on  that  they  disagree. 

Dr.  Sabshin.  Yes,  sir.  In  the  issues  of  insanity,  which  we  are  ar- 
guing is  a  legal  and  not  a  medical  term,  you  will  see  psychiatrists 
disagreeing  considerably.  That  is  a  fundamental  point  that  we  wish 
to  make  on  the  difference  between  the  medical  diagnosis,  per  se, 
and  the  nature  of  insanity. 

Hopefully,  sir,  our  testimony  can  assist  you  and  other  members 
of  the  subcommittee  in  resolving  some  of  these  matters,  and  I  am 
delighted  we  are  here  to  comment  on  it. 

Dr.  Alan  Stone,  who  is  a  professor  of  law  and  psychiatry  in  the 
faculty  of  law  at  Harvard  University,  has  submitted  his  views  and 
I  want  to  paraphrase  his  comments  and  then  I  will  be  finished. 
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He  notes  in  your  proposed  bill,  that  there  is  a  reduction  of  the 
insanity  defense  to,  "did  not  understand  the  wrongfulness  of  the 
conduct,"  and  we  will  have  some  comments  about  that  in  just  a 
moment,  that  the  shifting  of  the  burden  to  the  defendant  by  a  pre- 
ponderance of  the  evidence  causes  us  some  problems,  and  very  im- 
portantly, Mr.  Chairman,  forbidding  opinion  testimony  as  to  partic- 
ular medical  or  psychiatric  diagnosis,  forbidding  that  is  a  severe 
problem  because  it  leads  almost  to  a  bizarre  formulation  that  the 
defendant  must  demonstrate  that  he  has  a  mental  disease  or  defect 
but  the  expert  witness  is  not  allowed  to  mention  that  name  of  that 
disease  or  severe  problems  in  there. 

There  are  many  problems  also  in  dealing  with  the  issue  of  dispo- 
sition. I  will  not  elaborate  on  that  at  this  point.  We  also  take  some 
issue  with  the  statutory  language  that  makes  psychologists  equiva- 
lent as  expert  witnesses  to  psychiatrists  and  hopefully  we  can  dem- 
onstrate the  precise  nature  of  our  disagreement  with  that. 

At  this  point,  if  I  may  call  on  Dr.  Roth  to  get  into  the  substan- 
tive testimony,  we  will  get  along  with  that. 

Thank  you,  Mr.  Chairman,  for  having  us  appear  before  the  sub- 
committee today. 

Dr.  Roth.  Thank  you  very  much.  It  is  a  pleasure  to  be  back  with 
you.  I  recall  my  sojourn  here  over  the  summer  and  I  appreciate 
your  kind  remarks  about  that. 

I  do  want  to  indicate  that  although  we  believe  there  are  some 
strong  points  in  your  bill,  Mr.  Conyers,  and  also  some  strong  points 
in  Mr.  Gekas'  bill,  that  we  do  have  some  very  fundamental  dis- 
agreements with  this  bill,  H.R.  1280.  We  certainly  could  not  sup- 
port it  in  its  present  form. 

Now,  some  of  the  disagreements  are  going  to  be  handled  by  my 
colleagues.  Dr.  Appelbaum  will  talk  a  little  bit  about  the  right-to- 
refuse-treatment  issue;  at  a  later  point,  I  will  talk  about  disposi- 
tion. Although  we  have  not  talked  very  much  about  competency,  it 
is  important  to  note  that  competency — which  is  numerically  and 
quantitatively  a  much  more  important  issue  than  insanity — is  also 
in  your  bill  and  I  commend  you  for  that. 

However,  there  are  some  areas  about  competency  with  which  we 
have  problems  and  Dr.  Zonana,  to  my  right,  will  deal  with  those. 

Let  me  then  begin  by  dealing  with  three  aspects— particularly  in 
the  introductory  sections  of  the  bill — and  to  indicate  what  our 
problems  and  suggestions  are. 

I  should  also  add  that  I  see  no  necessity  for  us  to  reproduce  in 
this  oral  testimony  the  APA  statement.  It  is  here  for  your  perusal. 
It  represented  the  considered  judgment  of  a  large  number  of  psy- 
chiatrists. It  has  been  well  accepted.  The  ABA  has  come  along  with 
us;  we  have  gone  along  with  them;  we  feel  there  is  a  developing 
consensus  about  the  ideas  presented  here.  So  I  am  not  going  to 
rehash  the  general  ideas  about  the  insanity  defense. 

The  last  point  that  I  want  to  make  is  for  you  to  please  feel  free 
to  interrupt  me,  or  any  of  my  colleagues.  Because  one  of  the  things 
that  we  valued  last  summer  with  you  was  the  opportunity  for 
dialog,  rather  than  the  converse.  Feel  free  to  interrupt. 

I  want  to  make  three  points.  The  first  is  that  this  is  an  opportu- 
nity for  Congress  to  be  specific  about  the  definition  of  mental  dis- 
ease or  defect  within  your  legislation.  There  is  a  long  convoluted, 
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controversial  history  about  this.  The  law,  to  a  great  extent,  has 
been  unwilling  to  define  "defect"  or  "disease,"  leading,  we  believe, 
to  a  profusion  of  contradictory,  complex,  difficult-to-understand  tes- 
timony. 

The  definition  we  propose  is  given  on  page  12  of  the  APA  state- 
ment. I  will  not  read  it  fully,  but  wish  to  indicate  that  the  terms 
"mental  disease"  or  "mental  retardation"  should  include  "only 
those  severely  abnormal  mental  conditions  that  grossly  and  demon- 
strably impair  a  person's  perception  or  understanding  of  reality." 

Now  this  definition.  Congressman,  is  key  to  the  idea  of  severe 
mental  disorder.  The  definition  is  key  to  our  idea  that  these  condi- 
tions would  be  the  legal  equivalents  of  psychosis — in  medical 
terms — thus  suggesting  that  by  and  large  that  conditions  which 
may  be  exculpatory  should  be  at  the  level  and  severity  of  what  we 
call  a  psychotic  disorder. 

The  failure  to  take  this  approach,  for  which  I  blame  the  law,  has 
resulted  in  a  certain  proportion  of  insanity  defendants  having  anti- 
social personality  disorders,  despite  the  so-called  ALI  caveat,  which 
is  incorporated  in  your  bill;  that  is,  that  mental  disease  does  not 
include  an  abnormality  manifested  primarily  by  repeated  criminal 
or  otherwise  antisocial  conduct. 

The  net  result  is  that  we  end  up  with  a  certain  proportion  of 
antisocial  personality  acquittees,  varying  from  jurisdiction  to  juris- 
diction, perhaps  20  to  30  percent.  Such  patients  are  not  readily 
treatable,  have  poor  prognoses,  even  with  mental  health  treatment. 
Then  when  these  people  reoffend,  they  cause  a  great  deal  of  con- 
sternation to  the  public  system. 

So  we  recommend  that  you  take  this  opportunity  to  utilize  the 
APA  definition,  which  was  a  definition  written  by  Richard  Bonnie, 
paralleling  Bonnie's  legal  definition,  of  insanity.  [See  the  APA 
statement.] 

Our  second  point  is  that  we  in  no  way  support,  nor  will  we  sup- 
port, excluding  of  psychiatrists  from  presenting  medical  or  psychiat- 
ric diagnoses  to  the  jury.  The  move  that  you  have  taken  here  is  a 
misunderstanding  of  the  way  that  we  have  recommended  that  our 
testimony  be  limited. 

Here  our  overall  recommendation  is  similar  to  that  which  you 
just  heard  from  Mr.  Bayh.  In  our  position  statement,  we  note  that 
we  do  not  wish  to  testify  as  to  legal  conclusions;  that  is,  who  could 
or  could  not  tell  right  from  wrong,  who  could  or  could  not  appreci- 
ate the  criminality  of  his  act  and  what  have  you.  These  are  legal 
questions,  phrased  in  terms  of  legal  insanity  tests. 

However,  in  no  way  do  we  want  to  deskill,  defuse  or  otherwise 
prevent  medical  experts  from  presenting  meaningful  medical  testi- 
mony. 

What  are  the  problems  with  your  formulation?  First,  there  is  an 
inherent  paradox  and  a  contradiction,  since  it  requires  that  mental 
disease  or  defect  be  identified  for  purposes  of  an  insanity  defense. 
But  it  is  only  bizarre,  really,  to  require  that  such  conditions  be 
identified,  although  their  names  cannot  be  given. 

This  would  lead  to  consternation  and  trouble  in  even  cross-exam- 
ination of  expert  witnesses  by  both  sides  who  could  not  be  tested  as 
to  the  reliability  or  the  validity  of  the  medical  conclusions  that 
they  reach. 
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Second,  if  you  wish  to  apply  a  formulation  of  mental  disease  or 
defect  that  does  not  include  an  abnormality  manifested  primarily 
by  repeated  criminal  or  otherwise  antisocial  conduct,  then  you  are 
in  effect  asking  the  psychiatrist  to  distinguish  the  nature  of  the 
mental  disorder  and  whether  or  not  it  fits  the  caveat  clause.  How- 
ever, this  section  of  the  bill  precludes  us  from  doing  what  is  neces- 
sary to  do  under  that  other  section  of  the  bill. 

So  I  find  this  confusing.  Also,  I  believe  that  the  way  we,  APA, 
recommend  makes  it  more  likely  to  identify  severely  mentally  ill 
conditions  for  purposes  of  insanity. 

The  last  reason  we  oppose  this  section  is  that  you  really  must 
have  some  sensitivity  and  respect  for  the  way  doctors  do  their 
work.  Suppose  you  were  to  take  a  lawyer  preparing  a  case  and  tell 
him,  "Yes,  you  can  do  that;  we  are  interested  in  what  you  have  to 
say,  but  we  do  not  want  you  to  take  any  depositions.  Being  a 
lawyer  is  OK,  but  let's  not  have  any  depositions." 

Then  lawyers  would  be  in  the  position  of  what  you  propose  here. 
Doctors  think  diagnostically.  They  do  not  think  that  way  for  pur- 
poses of  applying  labels,  but  instead  to  investigate  a  problem.  Now, 
is  this  schizophrenia;  is  this  manic  depressive  disorder;  is  this  a 
neurotic  disorder;  is  this  a  personality  problem?  Doctors  formulate 
problems  in  part  upon  their  medical  conclusions.  They  ask  ques- 
tions accordingly  in  going  about  their  work. 

So  we  are  very  much  opposed  to  the  idea  that  medical  diagnoses 
be  excluded.  We  could  not  support  the  bill  without  a  change. 

I  want  to  add  that  we  do  not  advocate  a  position  that  doctors 
simply  come  in  and  make  medical  diagnoses  and  elaborate  upon 
them  in  a  way  that  is  not  meaningful  to  the  jury.  The  doctor  can 
be  cross-examined  as  to  the  importance  of  his  diagnosis,  why  such 
diagnosis  potentially  affects  the  person's  ability  to  appreciate  the 
nature  of  his  alleged  act,  that  is,  to  draw  out  some  of  the  links  in 
commonsense  terms  between  the  medical  conclusions  and  the 
standard  without  answering  the  ultimate  question.  That  is  my 
main  point  in  this  area. 

My  third  point,  here  I  would  not  like  to  spend  a  great  deal  of 
time  because  we  have  so  many  things  to  comment  about,  but  I  do 
want  to  indicate  that  we  do  not  concur  with  your  formulation 
"does  not  understand  the  wrongfulness  of  that  conduct."  We  rec- 
ommend instead  "unable  to  appreciate  the  wrongfulness  of  the  con- 
duct." 

Our  recommendation  has  been  carefully  worked  out.  It  has  the 
concurrence  of  the  American  Bar  Association.  You  have  two  major 
organizations  working  in  this  direction.  Our  formulation  represents 
a  less  radical  change  than  what  you  propose  here.  Our  formulation 
still  does  away  with  the  volitional  test — which  we  questioned  in 
our  position  statement.  Nevertheless,  it  does  not  introduce  a  whole 
new  word  which  has  no  legal  history.  Dr.  Zonana  might  want  to 
talk  more  about  this.  But  the  legal  word  "understand"  does  not 
have  the  kind  of  history  associated  with  it  that  "appreciate"  does. 
And  there  are  many  other  problems  with  "understand." 

What  will  be  judicial  interpretation  of  "understand  the  wrongful- 
ness"? We  do  not  want  to  be  in  the  pre-Durham  era  of  working 
with  M'Naghten,  when,  for  example,  judges  concluded  that  the  psy- 
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chiatrist's  only  role  was  to  testify,  did  he  know  right  from  wrong  in 
some  intellectual  cognitive  sense. 

The  M'Naghten  test  was  used  as  an  excuse  to  pare  down  psychi- 
atric testimony  about  motivation,  about  mental  state,  about  psycho- 
logical understanding  of  the  defendant.  We  believe,  however,  that 
the  word  "appreciate,"  offers  clearer  instructions  for  the  judge — ul- 
timately to  the  jury — to  allow  the  kind  of  medical  testimony  that 
we  advocate  here,  namely,  diagnosis,  mental  state  and  motivation. 

Most  legal  scholars  believe  that  the  "appreciation"  approach 
lends  itself  to  a  greater  exposition  of  personal  information  about 
the  defendant  and  the  emotional  understanding  that  he  had.  For 
these  reasons,  we  favor  "appreciate"  rather  than  "understand"  in 
section  16. 

This  is  the  last  recommendation  I  bring  to  you.  I  would  be  glad 
at  this  point  either  to  answer  questions  or  to  go  on  to  the  next 
speaker,  to  Dr.  Zonana.  He  has  many  important  issues  to  bring  to 
your  attention. 

I  should  also  mention  that  we  will  be  submitting  line-by-line  tes- 
timony to  you.*  We  are  also  prepared  to  do  line-by-line  right  now. 

Mr.  CoNYERS.  Well,  I  have  not  had  any  questions  up  to  now. 
Anyone  who  wishes  may  question  at  this  point,  but  I  am  going  to 
ask  when  you  are  finished  that  we  take  a  very  brief  recess  and 
then  come  back  and  talk  with  you  about  your  recommendations. 

Dr.  Roth.  We  will  be  delighted  to  do  that. 

Mr.  CoNYERS.  Many  of  us  may  be  prepared  to  resolve  these  mat- 
ters or  give  you  some  indication  of  them  right  now,  since  this  is  not 
new  subject  matter  for  some  of  us. 

Dr.  Roth.  We  appreciate  that,  Mr.  Chairman. 

Mr.  CoNYERS.  I  am  grateful  for  the  way  that  you  are  approaching 
this  matter. 

Mr.  Berman,  did  you  have  an  observation  for  us? 

Mr.  Berman.  Just  one.  I  would  like  you  to  elaborate,  maybe  the 
first  speaker  is  the  appropriate  person,  since  he  initially  raised  this 
distinction  between  being  allowed  to  make  diagnosis  and  the  reli- 
ability of  diagnosis  versus  the  disagreement  about  what  the  legal 
conclusion — I  do  not  fully  understand  what  you  mean. 

Dr.  Sabshin.  Let  me  start  and  then  Dr.  Roth  will  pick  up  my 
errors.  What  I  said  was  we  made  a  distinction  between  a  medical 
diagnosis  and  the  term  "insanity,"  which,  in  our  perspective,  is  a 
legal  term.  We  are  saying  that  psychiatrists  may  differ  markedly 
in  their  interpretation  and  opinion  on  a  legal  term,  whereas  when 
you  move  to  a  medical  diagnosis,  a  psychiatric  diagnosis  in  this 
case,  the  studies  tend  to  show  high  agreement  about  the  specific  di- 
agnosis. 

The  more  severe  the  mental  illness,  sir,  the  higher  the  agree- 
ment on  diagnosis. 

Mr.  Berman.  Does  that  mean  that  the  psychiatric  community 
will  generally  agree  on  whether  or  not  someone  is  schizophrenic? 

Dr.  Sabshin.  Yes,  sir,  it  will,  highly. 

Mr.  Berman.  But  will  not  agree  on  whether  that  means  that 
they  can  appreciate  the  wrongfulness — I  forget  the  term,  the 
"wrongfulness"  of  the  act 

Dr.  Sabshin.  On  the  subtlety  of  that  question,  I  will  turn  to  Dr. 
Roth. 


•  Editor's  note:  See  pp.  230-35. 
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Dr.  Roth.  This  is  an  excellent  question.  There  is  no  easy  answer 
to  it,  frankly,  because  legal  scholars,  psychiatrists,  have  been  argu- 
ing about  this  thing  for  150  years,  Mr.  Berman. 

We  have  argued  about  the  relationship  between  medical  terms 
and  legal  terms.  Is  insanity  a  medical  diagnosis?  Is  it  a  legal  con- 
clusion or  construct? 

Historically,  the  law  has  not  wanted  us  to  simply  go  into  court 
and  do  medical  things.  Thus,  there  was  felt  the  necessity  to  define 
"legal  insanity,"  using  the  framework,  the  state  of  the  art,  the  lan- 
guage of  the  law.  To  a  certain  extent,  that  language  is  not  the  lan- 
guage of  psychiatry.  Within  legal  tests,  for  example,  even  within 
The  M'Naghten  test,  the  law  includes  the  idea  of  did  he  understand 
right  from  wrong.  In  the  ALI  test,  the  law  asks  did  the  person  lack 
substantial  capacity,  either  to  appreciate  the  criminality  of  his  con- 
duct or  to  conform  his  conduct  to  the  requirements  of  law. 

Here  you  have  a  set  of  words  and  ideas  developed  by  legal  philos- 
ophers about  the  law's  view  of  comprehension  and  understanding 
and  the  law's  view  of  control  of  behavior.  But  there  is  nothing  in 
our  diagnostic  manual  that  says  whether  or  not  a  person  can  sub- 
stantially appreciate  or  not  appreciate. 

The  legal  cases — Dr.  Zonana  is  more  familiar  with  them  than  I — 
however  suggest  that  no  one  knows  what  the  word  "substantial" 
means.  Certainly  "substantial"  is  not  a  medical  term  of  art.  There- 
fore you  get  disagreement  between  expert  witnesses.  One  says,  yes, 
he  was  disordered,  but  not  substantial,  the  other  says  the  contrary. 
But  when  one  expert  says  he  lacked  substantial  capacity  he  is  not 
using  medical  language.  He  has  not  learned  about  this  in  a  school 
of  psychiatry.  Instead  he  has  made  a  judgment  about  an  ultimate 
legal  conclusion  which  we  feel  is  a  jury  issue.  The  setting  of  thresh- 
olds, where  the  cutting  point  lies,  are  issues  that  ultimately  must 
be  left  to  the  legal  factfinders. 

Dr.  Sabshin  was  noting  that  many  times  there  is  a  great  degree 
of  psychiatric  agreement  in  court  about  the  severity  of  a  defend- 
ant's illness  and  the  nature  of  his  disorder.  For  example,  we  are 
very  reliable  about  whether  or  not  a  defendant  was  delusional. 

Frankly,  it  is  not  all  that  hard  to  do  that  in  some  respects.  Intel- 
ligent lay  people  are  sometimes  able  to  tell  whether  or  not  a 
person  had  a  bizarre  belief,  and  so  forth.  When  it  comes  to  doing 
medical  things,  we  can  offer  a  coherent  account  to  the  jury  of  what 
the  person  believed.  We  can  say  whether  or  not  the  person  had  a 
mental  disorder.  But  it  is  those  fine  cutting  points,  what  does  "sub- 
stantially" mean,  what  does  "unable"  mean,  what  does  "right  from 
wrong"  mean,  that  trouble  us  more.  And  as  we  have  discussed  in 
our  position  statement,  we  have  had  particular  problems  with  voli- 
tion. Is  it  possible  to  set  thresholds  here,  to  distinguish  unresisted 
impulses  from  irresistible  impulses? 

These  are  all  legal  terms  of  art.  When  experts  are  asked,  "Doc- 
tors, in  your  opinion,  did  this  person  have  an  irresistible  impulse?" 
the  APA  has  recommended  that  they  not  answer. 

Mr.  Berman.  Are  you  not  the  organization  that — members  of 
your  profession,  some  of  the  people  who  led  the  fight  to  add  these 
elements  into  the  changing  test  from  M'Naghten  to  the  ALI  propos- 
al  
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Dr.  Roth.  Dr.  Zonana  may  want  to  comment  on  this.  I  think  he 
knows  more  about  it  historically  than  I  do,  but  I  will  make  one 
point.  Yes,  we  were  dissatisfied  with  M'Naghten.  But  my  under- 
standing of  that  era  w£is  that  we  were  dissatisfied  with  M Naghten 
because  it  was  used,  for  reasons  I  mentioned  above,  to  limit  the 
scope  of  the  expert's  testimony  so  that  we  felt  that  We  could  not 
give  a  meaningful  mental  health  picture  of  the  man. 

You  should  know  that  under  a  variety  of  legal  tests,  different 
kinds  of  testimony  are  given.  The  New  York  test,  for  example,  is 
similar  to  the  test  we  have  proposed  here.  Under  that  test,  a  wide 
variety  of  testimony  is  given. 

What  we  are  interested  in  is  presenting  mental  testimony  in 
court  of  a  full  type. 

Dr.  Zonana.  Let  me  just  try  one  short  answer  to  your  question. 
Reliability  studies  have  been  done  outside  of  the  courtroom,  there 
is  no  question  about  that.  Most  insanity  defenses,  over  80  percent, 
are  where  there  are  agreed-upon  diagnoses.  In  the  cases  like  Hinck- 
ley or  the  other  ones  where  you  see  some  differential  in  diagnosis, 
it  seems  to  me  that  is  exactly  why  the  physician  should  be  allowed 
to  make  his  diagnosis  so  that  you  can  look  at  the  basis  for  that  di- 
agnosis and  see  whether  he  followed  the  criteria  in  the  diagnostic 
manuals,  you  can  explore  the  basis  for  how  he  reached  his  diagno- 
sis if  there  is  a  difference. 

If  you  exclude  that,  then  it  seems  to  me  that  you  have  left  out  a 
significant  part. 

Mr.  Berman.  In  the  Hinckley  case,  there  was  a  difference  in  di- 
agnosis. 

Dr.  Roth.  In  the  Hinckley  case,  there  was  some  difference  in  di- 
agnosis, not  perhaps  as  broad  as  some  people  have  mentioned.  For 
example,  correct  me  if  I  am  wrong  on  this,  Howard,  but  I  believe 
that  while  Dr.  Carpenter  diagnosed  Mr.  Hinckley  to  be  schizo- 
phrenic, or  process  schizophrenia.  Dr.  Deets  diagnosed  him  schizo- 
typal personality  disorder. 

Now  the  important  point  is  in  the  old  nomenclature,  this  was 
latent  schizophrenia.  These  get  to  be  very  technical  terms. 

The  point  we  are  trying  to  make  is  that  in  most  cases,  there  is  a 
fair  degree  of  concurrence  between  physicians  about  the  the  extent 
of  mental  disorder  that  was  present.  I  have  a  paper  here,  by  the 
way,  from  Oregon,  making  the  same  empirical  point  that  Dr. 
Zonana  just  mentioned.  In  about  80  percent  of  cases,  there  is  con- 
currence between  prosecution  and  defense.  The  case  is  completely 
plea-bargained.  It  never  reaches  a  jury.  That  is  the  point  we  are 
trying  to  make. 

Dr.  Sabshin.  May  I  give  one  other  answer,  sir,  to  the  question 
that  it  is  true  that  some  of  our  members  were  responsible  for  the 
directions  that  you  said  occurred,  and  yet  I  want  to  separate  that 
from  an  official  comprehensive  position. 

Mr.  CoNYERS.  Let  me  recognize  counsel,  Michael  Ward,  for  just  a 
question  or  two. 

Mr.  Ward.  Dr.  Roth,  as  I  imagine  you  are  aware,  having  partici- 
pated in  trials,  a  court  generally  has  the  option  of  precluding  rele- 
vant testimony  when  the  relevance  of  the  testimony  is  outweighed 
by  its  prejudicial  value  or  confusing  effect  on  the  jury.  The  rules  of 
evidence  similarly  preclude  certain  types  of  relevant  testimony. 
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For  example,  character  testimony  may  be  limited  even  though  it  is 
relevant  for  various  purposes. 

The  subcommittee,  in  adopting  the  prohibition  of  diagnosis  in  the 
last  Congress,  looked  at  the  question  of  how  much  the  actual  specif- 
ic name  of  the  disease  would  help  a  jury  versus  how  much  would  it 
confuse  the  jury.  I  am  sure  that,  as  a  psychiatrist,  you  are  well 
aware  of  public  perceptions  of  words  like  "psychosis"  and  "schizo- 
phrenia." If  I  go  out  and  ask  people  what  "schizophrenia"  means, 
they  are  going  to  talk  about  "The  Three  Faces  of  Eve."  And  if  I  ask 
about  a  psychosis,  half  the  time  they  are  going  to  tell  me  it  means 
"violent." 

You  propose  a  definition  for  mental  disease  or  mental  retarda- 
tion. That  is  a  very  specific  definition  which  does  not  refer  to  any 
particular  name  of  disease. 

What  is  the  problem  with  a  psychiatrist  taking  the  stand,  talking 
about  the  existence  of  a  mental  disorder,  or  defect,  without  naming 
it,  talking  about  everything  that  exists  in  your  diagnostic  manual 
up  to  the  point  of  a  name — the  objective  symptoms,  the  patterns  of 
behavior  that  go  along  with  this  type  of  mental  disease  or  defect — 
and  answering  the  question.  "Given  this  definition  of  mental  dis- 
ease or  defect  that  you  list  here,  does  this  person  have  such  a 
mental  disease  or  defect,"  rather  than  having  to  make  the  specific 
designation  of  number — assuming  the  numbers  are  still  used,  I  do 
not  know — and  scientific  names  that  can  more  often  than  not  be 
confusing  to  a  jury? 

Dr.  Roth.  I  want  to  make  one  comment  and  then  I  am  going  to 
let  Dr.  Zonana  answer. 

As  much  as  I  respect  this  committee,  and  you  personally,  having 
spoken  with  you,  and  feeling  friendly  toward  you,  I  feel  that  the 
way  you  just  characterized  what  we  do  in  psychiatry  is  very  misfor- 
tunate. 

Our  words  have  a  very  precise  meaning.  "Schizophrenia"  has  a 
precise  meaning.  I  would  be  glad  to  give  you  the  section  of  our  di- 
agnostic manual  which  a  layman,  such  as  yourself,  can  read  as  to 
the  exact  criteria  for  schizophrenia.  We  have  a  list;  we  have  a 
name;  we  have  a  glossary;  we  have  a  definition,  sir. 

These  things  do  have  meaning  to  psychiatrists.  It  is  true  that  our 
nomenclature  is  widely  thrown  around  in  the  lay  press  and  fre- 
quently misunderstood.  We  have  problems  with  the  media,  Mr. 
Bayh  referred  to  those.  But  certainly  we  are  able  to  define  our  con- 
cepts. I  intend  to  submit  for  the  record,  because  of  your  specific  ex- 
ample, a  section  of  our  diagnostic  manual  which  distinguishes 
"schizophrenia"  from  "manic  depressive  disorder"  from  "neuro- 
sis."* That  is  the  first  point  I  want  to  make.  After  this,  I  will  turn 
to  Dr.  Zonana. 

Mr.  Ward.  One  moment,  I  was  not  suggesting.  Dr.  Roth,  that 
there  is  any  lack  of  precision  in  your  diagnosis.  What  I  am  suggest- 
ing is  that  you  do  not  have  a  jury  that  is  made  up  of  psychiatrists 
and  understands  that  precision,  but  rather  a  jury  that  is  made  up 
of  lay  persons  who  have  these  misperceptions  about  what  your  di- 
agnosis means. 


•  Editor's  note:  See  pp.  197-229  infra. 
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Dr.  ZoNANA.  One  of  the  things  that  a  diagnosis  does  do,  even 
though  the  name  itself  may  not  be  that  informative,  is  that  it 
allows  the  jury  to  listen  to  and  hear  the  credibility  of  the  expert  as 
that  diagnostic  process  is  explored  and  formulated  and  how  he 
reaches  his  conclusions  and  what  kinds  of  processes  he  follows.  So 
it  is  the  credibility  of  the  expert  which  plays  more  the  role  than 
just  the  diagnosis  per  se,  but  if  you  do  not  have  the  diagnosis,  you 
cannot  explore  that. 

Mr.  (DoNYERS.  Is  that  what  happened  in  Hinckley^ 

Dr.  Roth.  We  would  prefer  really  not  to  talk  about  Mr.  Hinckley. 
I  wandered  beyond  my  customary  no-comment  stand  just  a  few 
minutes  ago.  We  really  have  not  had  the  opportunity  to  completely 
analyze  what  happened  in  Mr.  Hinckley's  case. 

Mr.  CoNYERS.  No;  but  the  principle  is  the  point  in  discussion.  I 
have  not  analyzed  it,  either.  But  the  point  is  that  a  jury  is  asked 
now  to  weigh  the  credibility  of  two  professional  psychiatrists  who 
are  going  at  each  other  in  180-degree  directions.  Fine,  someone  said 
earlier,  so  do  engineers  and  architects.  It  is  usually  not  a  murder 
trial,  and  somebody's  life  at  stake,  where  these  things  happen; 
maybe  occasionally  it  is,  but  I  am  not  sure  that  makes  me  feel  any 
better,  knowing  that  this  juror,  totally  confused  by  what  he  has 
heard  from  one  psychiatrist  by  himself,  now  hearing  another  equal- 
ly credible  psychiatrist  going  in  the  other  direction,  and  then  you 
say,  well,  leave  it  up  to  him.  Show  him  the  section  in  the  psychiat- 
ric manual  and  he  can — I  do  not  buy  that,  as  you  can  tell. 

Dr.  Roth.  Well,  that  is  why  we  are  here  to  testify. 

Dr.  Appelbaum.  Mr.  Chairman,  let  me  respond  to  that  for  a 
second.  I  think  that  your  concerns  about  the  confusing  effects  of  di- 
agnosis are  understood  and  appreciated  by  all  of  us.  However, 
there  may  be  relatively  little  that  any  of  us  can  do  to  alleviate  that 
degree  of  confusion  and  the  proposed  solution  may,  in  fact,  make 
things  worse.  Here  is  why  I  think  that  is  true. 

To  the  extent  that  you  have  witnesses  who  are  formulating  their 
opinions  clearly  enough  that  they  can  hone  them  down  to  a  partic- 
ular disignostic  category,  you  are  leaving  the  jury  with  at  least  two, 
perhaps  three  major  terms  to  deal  with  in  their  deliberations. 

If  you  have  instead  a  number  of  experts  precluded  from  reaching 
a  definitive  diagnosis  and  restricted  instead  to  listing  immense 
numbers  of  symptoms,  without  drawing  conclusions  from  those 
symptoms,  I  think  you  have  a  jury  that  is  even  more  confused  than 
it  was  in  the  first  place. 

Mr.  CoNYERS.  I  think  that  is  perfectly  arguable  and  I  accept  that. 
That  is  why  we  are  going  over  this  as  carefully  as  we  are. 

Dr.  Roth.  We  appreciate  the  careful  care  you  are  giving  it,  be- 
cause we  are  serious  about  it. 

Mr.  Ward.  What  I  am  trying  to  ask,  in  the  same  context,  is  this: 
Say  your  definition  here  of  "mental  disease"  or  "defect"  is  adopted. 
The  psychiatrist,  through  his  analysis,  initially  determines  whether 
this  person  meets  this  definition.  You  do  not  use  the  word  "psycho- 
sis" in  the  definition,  even  though  that  is  what  it  is  referred  to. 
Then  when  you  speak  to  the  jury,  the  question  is,  "Does  the  person 
meet  this  definition?"  The  definition  could  be  read,  you  can  use  the 
same  analysis  of  symptoms  and  behavior  patterns  behind  it,  but 
the  definition  is  something  that  is  much  more  comprehensible  to  a 
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lay  person  than  the  term  "psychosis,"  which  has  other — to  a  lay 
person,  not  to  a  psychiatrist,  but  to  a  lay  person — overtones. 

I  am  wondering  if  what  you  are  looking  for  cannot  be  accom- 
plished without  using  the  specific  designation  in  the  DSM-3. 

Dr.  Appelbaum.  Perhaps  it  could  but  I  am  not  sure  that  we 
would  be  curing  anything  by  doing  so.  I  think  you — whatever  defi- 
nition you  use,  you  are  going  to  have  quibbles  over  definitions.  If 
the  question  is  not,  "Is  he  schizophrenic  or  not?"  the  question  is 
then:  "Does  he  meet  the  definition  of  mental  illness  or  not,  as  laid 
out  in  the  APA  guideline?"  You  will  have  two  conflicting  opinions 
about  that,  with  supporting  data. 

I  do  not  think  you  can  get  away  from  that  struggle.  I  also  would 
like  to  alert  you  to  what  I  think  is  going  to  happen  if  the  proposal 
is  adopted.  With  the  creativity  of  counsel  being  what  it  is,  we  are 
going  to  be  in  the  situation  in  which  the  counsel  will  trot  out  a 
copy  of  our  diagnostic  manual  and  run  us  through  a  list  of  the  cri- 
teria for  schizophrenia  without  asking  us  whether  that  is  the  pa- 
tient's diagnosis. 

When  we  respond  affirmatively,  the  counsel  himself  will  con- 
clude, as  he  has  a  perfect  right  to,  in  front  of  the  jury,  that  in  fact, 
the  individual,  the  defendant,  meets  the  criteria  for  schizophrenia. 
We  will  be  back  to  using  the  diagnostic  terms,  having  gone  through 
a  convoluted  process  to  try  to  avoid  it,  and  having  been  unsuccess- 
ful in  that  effort. 

Dr.  Roth.  The  simplest  answer,  I  believe,  is  that  the  expert 
should  be  asked  to  define  his  terms.  It  is  up  to  both  counsel  not  to 
leave  it  at  psychosis.  "Well,  doctor,  what  does  psychosis  mean?" 
"Well,  out  of  touch  with  reality."  "In  what  way?  To  what  degree?  Do 
ordinary  people  have  these  same  ideas?  Does  this  signify  mental 
illness?'^' 

These  are  the  kinds  of  questions  that  counsel  are  supposed  to  ad- 
dress at  experts  so  that  they  clarify  the  meaning  of  their  terms. 

Mr.  CoNYERS.  All  right,  let's  go  on  to  the  next  set  of  recommen- 
dations. 

Dr.  Roth.  Thank  you. 

Dr.  ZoNANA.  These  are  less  charged  because 

Mr.  CoNYERS.  I  do  not  consider  these  to  be  drastic  changes  in  the 
overall  direction  that  we  have  already  stated  moving  in.  Mr. 
Berman. 

Mr.  Berman.  I  do  not  appreciate  all  this  yet.  If  you  want  to  be 
able  to  say  it  is  schizophrenia  and  after  all  the  direct  and  cross- 
examination  go  into  all  the  reasons  why  you  have  come  to  this  con- 
clusion, are  we  talking  about  the  extent?  Is  schizophrenia  a  defini- 
tion that  includes  the  extent,  or  is  there  first-degree  schizophrenia 
and  extended  schizophrenia  or  what? 

You  do  not  want  to  testify  as  to  legal  conclusions.  I  mean,  I 
assume  that  part  of  all  of  this  was  that  we  had  all  well-creden- 
tialed  people  coming  up  in  trials  and  essentially  the  extent  they 
were  getting  into  legal  conclusions,  one  was  saying  that  X  met  the 
definition  of  insane,  and  the  other  one  was  saying  that  he  did  not 
meet  the  definition  of  insane. 

You  want  to  be  able  to  say  it  is  schizophrenia,  but  you  do  not 
want  to  say  whether  it  meets  the  definition  of  insane,  whatever 
that  definition  finally  is.  How  is  the  jury  going  to 
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Dr.  Roth.  Let  me  make  one  small  point  and  then  turn  this  to  Dr. 
Zonana. 

Mr.  Berman.  If  there  was  reliability  on  a  conclusion,  then  we 
could  solve  the  problem.  You  just  come  up  and  tell  us  whether  he 
is  insane  or  not. 

Dr.  Roth.  Right,  but  we  do  not  believe  there  is  reliability  on  that 
conclusion.  Furthermore,  we  believe  there  is  a  conceptual  problem 
in  making  a  leap  between  the  medical  findings  and  the  legal  con- 
clusions. That  is  written  up  here.  [Indicating  APA  statement.] 

In  our  attention  to  diagnosis,  I  do  not  want  to  give  the  impres- 
sion this  is  the  only  thing  we  are  interested  in,  nor  even  the  main 
thing  we  are  interested  in.  The  main  thing  we  are  interested  in  is 
presenting  adequate  psychological /medical  testimony  about  mental 
state  and  motivation. 

I  have  tried  to  explain,  however,  that  diagnosis  is  a  part  of  what 
we  do,  that  we  think  along  these  terms  in  doing  our  work.  Further- 
more, for  the  reasons  that  Drs.  Appelbaum  and  Zonana  have  nicely 
laid  out,  if  you  take  that  away  from  the  expert,  you  may  have 
greater  confusion  than  not 

Mr.  Berman.  That  seemed  to  make  some  sense  to  me,  but  I  do 
not  understand,  are  you  not  really,  as  you  explain  what  this  diag- 
nosis means,  are  you  not  really  going  to  end  up  at  the  back  door, 
talking  about  legal  conclusions  in  every  way  that  you  have  been  up 
until  now? 

Dr.  Zonana.  I  think  what  a  precision  of  diagnosis  does  is  stop  the 
diffusion  of  just  single  isolated  symptoms  being  presented  as  repre- 
senting a  whole  illness.  I  think  the  intent  of  the  insanity  defense, 
to  be  qualified  for  one,  is  that  one  is  suffering  from  a  substantial 
illness. 

Now  if  somebody  says  to  me  they  are  hallucinating  or  have  a  de- 
lusion that  the  Mafia  is  after  them,  and  if  there  are  no  other  signs 
of  that  illness  so  that  I  can  say  this  represents  a  substantial  illness, 
then  I  think  you  are  defusing  it  in  a  way  which  opens  it  up  again. 

Diagnosis  is  the  way  of  codifying  groups  of  symptoms  and  syn- 
dromes in  a  way  that  allows  us  to  talk  about  them.  While  they  are 
not  as  precise  as  we  would  like  them  to  be,  for  some  things,  like 
manic  depressive  illness,  we  can  be  very  precise  about  them.  Some 
of  the  schizophrenias  are  in  more  of  a  group,  but  at  least  it  puts  us 
in  an  area  of  pulling  together  material — we  all  have  bizarre  symp- 
toms at  times  that  do  not  represent  illness. 

Mr.  CoNYERS.  OK,  let's  move  on. 

Dr.  Roth.  Dr.  Zonana. 

Dr.  Zonana.  OK,  just  let  me  start  by  saying  that  I  am  one  of  the 
codirectors  of  the  law  and  psychiatry  unit  at  Yale.  In  that  role,  we 
try  to  train  residents  and  future  psychiatrists  in  terms  of  present- 
ing competent  testimony  in  these  areas  which  have  become  so  con- 
troversial, and  at  the  same  time,  we  perform  approximately  200  to 
250  competency-to-stand-trial  evaluations  per  year  for  both  the 
State  and  Federal  courts  and  do  insanity  defense  and  release  evalu- 
ations over  that,  so  that  we  have  developed  a  fairly  extensive  expe- 
rience over  the  past  few  years. 

My  first  task  is  to  comment  on  the  competency-to-stand-trial  sec- 
tion in  your  bill,  which  yours,  among  few  others,  makes  some  pro- 
posals about,  and  while  I  think  your  proposal  offers  some  distinct 
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advantages  over  the  current  statute,  there  are  a  number  of  provi- 
sions which  I  think  are  at  variance  with  good  clinical  practice,  as 
well  as  presenting  difficulties  for  the  forensic  expert  in  the  court- 
room. 

Mr.  CoNYERS.  What  do  you  have,  one  or  two?  One  or  two  differ- 
ences? 

Dr.  ZoNANA.  I  have  about  three  or  four. 

The  major  one,  or  at  least  in  conception,  I  do  not  think  we  dis- 
agree conceptually  about.  The  first  one  I  wanted  to  address  is  your 
screening  proposal.  While  I  believe  the  intention  of  that  screening 
examination  is  to  avoid  the  necessity  of  hospitalization  for  defend- 
ants remanded  for  a  competency  evaluation,  I  do  not  think  the  sec- 
tion reaches  that  goal  and  incorporates  an  unnecessarily  complicat- 
ed two-stage  procedure. 

In  our  experience,  over  95  percent  of  competency  evaluations  can 
be  done  either  on  an  outpatient  basis  or  in  the  jail  or  correctional 
facility  where  the  person  is  being  held  pretrial.  A  1-  to  2-hour  in- 
terview, collection  of  prior  medical  records,  consultation  with  the 
attorney  and  with  the  family  form  a  sufficient  basis  to  write  a  com- 
petency report. 

Mr.  CoNYERS.  You  recommend  it  be  eliminated? 

Dr.  ZoNANA.  No;  I  would  like  to  see  the  outpatient  or  jail  exami- 
nation strengthened.  I  do  not  think  your  bill  supports  that  suffi- 
ciently. 

Mr.  CoNYERS.  I  see. 

Dr.  ZoNANA.  I  think  the  3-day  requirement  is  too  short.  People 
used  to  be  sent  to  a  hospital  for  30  days.  In  our  experience  in  Con- 
necticut, we  have  been  able  to  eliminate  that  so  that  we  do  all  of 
our  examinations  in  the  jail  and  as  an  outpatient.  Only  incompe- 
tent people  are  sent  to  the  jail,  or  for  those  people  where  some  very 
complicated  issue  arises  is  there  a  necessity  for  hospitalization. 

I  think  the  screening  exam  also  poses  another  problem  in  the 
sense  that  if  you  do  a  brief  thing  and  someone  is  found  competent, 
I  do  not  think  that  will  stand  muster  at  an  appellate  review.  I 
think  you  have  to  have  a  competency  report  if  someone  is  compe- 
tent, and  that  has  to  be  clear  and  substantial.  It  cannot  be  based 
on  a  screening  exam  that  is  left  then  to  the  defendant  to  challenge. 
Most  proceedings  in  the  criminal  process  demand  a  competent  de- 
fendant. 

The  second  point  is  a  relatively  minor  one.  We  are  not  offering 
any  specific  objections  to  psychologists  performing  a  number  of 
these  evaluations,  but  in  your  section  which  demands  a  substantial 
outline  for  a  treatment  plan,  most  of  the  people  found  incompetent 
to  stand  trial  are  psychotic  or  suffering  from  severe  illness  in 
which  the  major  form  of  treatment  is  going  to  be  medication. 

So  if  you  want  an  outline  about  what  that  treatment  is  going  to 
entail,  it  seems  to  me  that  you  are  going  to  have  to  have  some  kind 
of  medical  opinion.  In  our  State,  we  deal  with  that  by  either  having 
these  competency  evaluations  performed  by  a  psychiatrist  or  by  a 
team  of  a  psychiatrist,  psychologist,  and  social  worker.  That  allows 
the  blending  of  the  expertise  that  is  necessary. 

Another  point  on  page  8  of  your 

Dr.  Roth.  Let  me  just  make  one  more  comment. 
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The  important  point  here  is  that  what  is  medical  should  be  done 
by  people  with  medical  qualifications.  Certainly  psychologists  do 
exams,  certainly  psychologists  participate  as  qualified  forensic  psy- 
chologists in  certain  types  of  testimony  in  court.  We  in  no  way 
oppose  that;  we  wish  to  work  with  these  people.  There  is  plenty  of 
work  to  go  around. 

But  what  is  medical  is  medical.  The  formulation  of  treatment 
plans  that  include  medication  and  that  include  medical  diagnostic 
procedures,  should  be  done  by  psychiatrists  or  psychologists  under 
the  direction  of  psychiatrists.  We  want  doctors'  names  on  those  re- 
ports, too,  if  they  have  treatment  plans  that  are  important  to  your 
approach  here. 

Mr.  CoNYERS.  Right. 

Dr.  ZoNANA.  The  next  section  has  to  do,  on  page  8,  with  the  ad- 
missibility of  data.  The  competency-to-stand-trial  evaluation  is  a 
pretrial  evaluation  which  is  not  supposed  to  be  used,  admissible  in 
the  guilt  phase  of  the  trial.  You  have  a  caveat  in  there  which  is 
similar  to  the  current  statute  which  has  been  interpreted,  though, 
by  Federal  courts  to  allow  testimony  by  the  psychiatrist  regarding 
inconsistent  statements  or  other  opinions  he  may  have  reached 
during  the  course  of  that  competency  evaluation. 

I  think  that  undermines  the  foundation  of  the  relationship  when 
you  do  that  examination,  when  you  tell  someone,  this  is  not  going 
to  be  used  in  the  guilt  phase,  and  then  these  other  things  start 
creeping  in  because  the  wording  is  unclear. 

We  would  recommend  that  the  data  gathered  from  the  examina- 
tion be  used  only  for  the  purpose  of  competence,  which  is  some- 
what more  comprehensive  than  you  have  in  your  language. 

Mr.  Ward.  Excuse  me.  Dr.  Zonana,  a  point  of  clarification  there. 
I  assume  that  you  are  concerned  with  the  limitation  making  it  in- 
admissible evidence  on  the  issue  of  whether  he  engaged  in  the  con- 
duct. 

Dr.  Zonana.  That  is  right. 

Mr.  Ward.  There  is  a  second  portion  that  allows  the  statements 
to  come  in  if  the  defendant  starts  introducing  it  himself. 

Dr.  Zonana.  Yes;  the  insanity  defense  is  a  different  issue. 

Mr.  Ward.  You  do  not  object  to  that  provision? 

Dr.  Zonana.  No. 

OK,  also  on  page  10,  I  think  there  is  again  a  clinical  issue  which 
is  being  thrown  in  the  hands  of  the  judges  without  there  being  a 
substantial  medical  base  for  it. 

On  line  23  in  this  section  of  the  bill,  it  allows  the  judge  to  dis- 
miss charges  if  he  concludes  that  treatment  would  be  unduly  op- 
pressive in  light  of  the  degree  or  nature  of  the  proposed  treatment. 

It  seems  to  me  those  are  malpractice  issues.  Psychiatrists  have 
not  gone  back  to  the  rack  or  thumbscrews  yet,  as  far  as  I  am 
aware,  and  I  think  it  seems  denigration  of  professional  judgment  if 
that  kind  of  language  is  in  there. 

Mr.  CONYERS.  Are  you  suggesting  that  the  judge  should  have  no 
power  in  this  area  whatever? 

Dr.  Zonana.  No;  I  think  I  am  referring  to  the  next  section  I 
want  to  talk  about,  but  I  think  that  treatment  plans,  the  question 
of  unduly  oppressive,  it  seems  to  me,  how  is  that  kind  of  judgment 
going  to  be  made? 
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Mr.  CoNYERS.  Well,  I  will  entertain  any  phrases  that  you  would 
like  to  substitute  for  "unduly  oppressive." 

Dr.  Roth.  Well,  you  could  just  say  to  require  such  treatment 
"would  not  be  necessary"  or  "would  not  be  advisable."  We  object  to 
the  use  of  the  word  "oppressive,"  enjoined  with  treatment. 

Mr.  Berman.  You  would  never  do  anything  oppressive,  so  it  is 
silly  to  put  that  word  in.  [Laughter.] 

Dr.  ZoNANA.  Well,  oppressive  would  be  negligent. 

Mr.  CoNYERS.  Right,  I  see  your  point. 

Dr.  Roth.  We  are  not  objecting  to  the  concept  at  all.  This  is  cos- 
metic. 

Mr.  CoNYERS.  Your  point  is  well  taken. 

Well,  that  is  four,  so  that  is  your  maximum  on  that  subject. 

Dr.  ZoNANA.  I  have  got  some  more.  I  have  one  or  two  more. 

Dr.  Roth.  There  are  two,  they  are  very  brief,  though.  I  am  sorry. 
They  are  very  brief. 

Dr.  ZoNANA.  We  tried  to  go  through  this  carefully.  In  general,  I 
think  on  page  16,  the  proposals  against  the  automatic  bar  rule 
where  defendants  needing  medication  to  maintain  a  competent 
state  are  good.  Section  2,  though,  adds  a  caveat  that  the  judge  may 
decide  a  medicated  defendant  does  not  need  medication  to  main- 
tain competency  if  other  treatment  can  be  provided. 

It  seems  to  me  that  there  is  no  way  to  provide  sufficient  data  to 
answer  that  question  unless  every  defendant,  after  he  is  on  medica- 
tion, is  again  taken  off  of  medication  to  see  whether  he  becomes 
incompetent  again.  It  seems  to  me  that  also  is  a  question  of  profes- 
sional judgment  and  really  is  one  of  clinical  care. 

Mr.  CoNYERS.  Would  you  recommend  the  provision  be  stricken? 

Dr.  ZoNANA.  Yes. 

Dr.  Roth.  Yes,  that  is  page  16,  provision  2,  we  recommend  that 
be  stricken. 

Dr.  ZoNANA.  The  final  one,  at  least  on  this  section,  has  to  do 
with  the  delivery  to  State  officials  of  persons  found  permanently 
incompetent  or  whose  sentence  has  expired.  Page  17  not  only  au- 
thorizes a  referral  to  State  officials  for  commencement  of  civil  com- 
mitment proceedings,  but  also  sets  a  civil  commitment  standard  of 
dangerousness  and  excludes  grave  disability,  which  is  a  standard 
found  in  most  States  along  with  dangerousness. 

Our  recommendation  here  would  be  to  make  the  referral  to  State 
officials  using  standards  of  the  State,  and  not  creating  a  new  Fed- 
eral commitment  standard.  Grave  disability  and  a  person's  ability 
to  care  for  himself  in  terms  of  his  obtaining  treatment  should  not 
be  precluded  from  people  who  are  leaving  jail. 

Mr.  CoNYERS.  Thank  you.  Counsel. 

Mr.  Ward.  Dr.  Zonana,  go  back,  if  you  do  not  mind,  to  just  one 
question  regarding  standing  trial  when  a  defendant  is  receiving 
psychotropic  medication.  This  provision,  as  you  may  be  well  aware, 
was  derived  from  the  National  Mental  Health  Law  project  model 
statute.  I  think  the  reason  is  that  there  is  some  question  regarding 
a  possible  later  challenge  by  a  person  who  stood  trial  when  his 
competence  was  maintained  purely  by  psychotropic  medications — 
due  process  questions. 

Dr.  Zonana.  That  was  a  major  issue  in  the  courts  5  to  10  years 
ago.  Most  jurisdictions  have  gone  through  that.  That  is  the  auto- 
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matic  bar  rule  which  was  called  the  so-called  chemical  competence 
which  was  not  deemed  to  be  true  competence.  They  would  not  try 
defendants  who  were  on  medication. 

I  think  most  courts  have  learned  about  the  nature  of  medication 
and  so  that  what  is  put  in  is  that  if  there  are  any  side  effects  or 
things  like  that,  those  will  be  included  in  the  testimony  or  can  be 
brought  out. 

These  drugs  are  not,  unless  they  are  overdosed  or  something  like 
that,  do  not  so  sedate  or  do  the  kinds  of  detrimental  things  that  I 
think  the  courts  were  so  concerned  about. 

Mr.  Ward.  Is  it  not  the  case  that  in  paragraphs  1  and  3,  this 
very  point  is  taken  care  of? 

Dr.  ZoNANA.  That  is  our  point.  What  is  the  necessity  of  two. 
What  work  does  that  do? 

Mr.  Ward.  Essentially  it  is  giving  the  court  a  backup  option  if  it 
wants  to  make  sure  there  would  be  no  later  challenges.  The  defend- 
ant could  not  say  that  "I  wanted  to  go  to  trial,  while  I  was  on  psy- 
chotropic medication  with  all  these  side  effects,  only  because  of  the 
psychotropic  medication.  Otherwise,  I  would  have  refused  trial  and 
claimed  I  was  still  incompetent." 

Dr.  Roth.  It  is  a  theoretical  point.  There  are  disadvantages.  This 
section  refers  to  a  defendant  currently  receiving  psychotropic  medi- 
cation. We  think  he  is  competent  to  stand  trial.  The  judge  has 
ruled  that  he  is  competent  to  stand  trial.  Now  must  we  take  him 
off  medicine  to  observe  him  for  a  while?  It  takes  some  time  for 
medication  to  leave  the  body.  He  may  deteriorate  in  that  amount 
of  time.  If  he  does  get  worse,  his  trial  has  been  delayed.  That  has 
been  the  greatest  problem  we  have  had  with  competency  anyway, 
long  periods  of  incompetency  prior  to  trial.  So  to  make  a  small 
point,  it  seems  to  me  that  you  are  taking  a  great  risk. 

That  concludes  Dr.  Zonana's  testimony.  Would  you  prefer — we 
will  have  Dr.  Appelbaum — we  have  two  major  areas  that  we  want 
to  continue  to  talk  with  you  about. 

One  is  the  right  to  refuse  treatment,  and  the  second  is  the  dispo- 
sition. We  will  be  glad  to  do  this  however  you  like. 

Mr.  CoNYERS.  Proceed. 

Dr.  Roth.  Dr.  Appelbaum  will  deal  with  the  right  to  refuse  treat- 
ment issues  and  informed  consent,  and  then  I  will  talk  a  little  bit 
about  the  disposition. 

Dr.  Appelbaum.  We  are  particularly  concerned  about  both  provi- 
sions found  in  both  section  4174(c)(1)(a),  which  is  entitled  "Commit- 
ment for  Treatment,"  and  deals  with  insanity  acquittees,  and  sec- 
tion 4244(d)(1)(a),  which  is  entitled  "Treatment  to  restore  incompe- 
tent defendant,"  and  deals  with  incompetence. 

These  provisions  establish  special  consent  procedures  for  a 
number  of  types  of  treatment:  psychosurgery,  electro-convulsive 
therapy,  and  prolonged  treatment  with  psychotropic  drugs.  We  find 
it,  first,  curious  that  the  provisions  lump  together  psychosurgery, 
which  is  a  rarely  used,  experimental  procedure  of  unquestionably 
dubious  efficacy  in  the  treatment  of  psychiatric  disorders,  with 
electro-convulsive  therapy  and  psychotropic  drugs,  which  are  the 
most  common  treatments  for  severe  mental  illness,  of  high  efficacy, 
and  generally  accepted  by  the  medical  profession. 
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However,  in  lumping  these  together,  what  the  provisions  do  are 
to  allow  defendants  and  acquittees  to  refuse  treatment  unless  they 
meet  a  complicated  set  of  standards.  In  our  view,  these  provisions 
open  a  Pandora's  box  of  problems.  One  must  first  understand  that 
many  patients  deny  their  need  for  treatment  as  a  function  of  their 
illness  itself.  That  is,  they  project  the  illness  that  is  inside  them  on 
to  others  around  them  and  deny  that  there  is  an3^thing  inside  them 
that  needs  fixing. 

Insanity  acquittees  committed  for  treatment  under  section 
4173Cb)(2)(a),  because  of  "a  likelihood  that  the  person  will  commit 
acts  of  serious  bodily  injury  to  any  person  or  substantial  damage  to 
the  property  of  others"  will  be  able  to  refuse  treatment  under 
these  provisions  as  long  as  they  understand  the  elements  of  the  in- 
formed consent  listed  in  4174(b)(2)(b),  which  many  of  them  will  un- 
doubtedly be  able  to  do. 

This  then  leads  us  to  a  contradiction  in  terms.  Patients  demon- 
strably proven  in  a  court  of  law  to  be  dangerous,  who  are  commit- 
ted for  treatment,  as  the  title  of  the  section  suggests,  are  allowed  to 
refuse  treatment.  We  believe  that  this  certainly  thwarts  the  inter- 
est of  society  in  treating  these  demonstrably  dangerous  individuals. 
Congressman  Conyers,  in  introducing  this  bill,  noted  that  those 
very  interests  in  treatment  were  of  great  concern  to  society  as  a 
whole,  and  we  concur. 

Confinement  without  treatment  for  the  duration  of  what  would 
have  been  the  sentence,  had  they  been  convicted  of  the  crime, 
means  that  there  would  be  effectively  no  difference  between  the  re- 
sults for  someone  found  not  guilty  by  reason  of  insanity  and  some- 
one found  guilty.  We  have  concerns  about  the  constitutionality  of 
continued  confinement  under  such  circumstances,  particularly  in 
light  of  the  Supreme  Court's  decision  in  Jackson  v.  Indiana*  in 
which  the  conditions  of  confinement  were  required  to  bear  some 
relation  to  the  purpose  of  confinement. 

It  is,  furthermore,  we  would  contend,  unfair  to  the  patient/ de- 
fendant himself,  to  keep  him  confined  for  a  substantial  period  of 
time  while  providing  no  treatment  whatsoever. 

The  public,  in  addition,  will  surely  be  bewildered  as  to  this  turn 
of  events.  I  think  they  will  be  concerned  as  to  how  a  person  who 
commits  a  serious  crime  as  a  result  of  mental  illness,  and  is  judged 
by  a  court  to  be  a  continuing  danger,  can  thwart  all  treatment.  We 
are  concerned  about  the  further  loss  of  respect  for  the  criminal 
process  in  this  area  that  such  a  conclusion  would  engender. 

The  APA  is  also  concerned  about  the  effect  of  this  rule  on  the 
hospitals  in  which  the  acquittees  will  be  held,  and  frankly,  this  is 
one  of  our  greatest  concerns  since  this  is  where  we  work. 

Potentially  dangerous  patients  who  have  been  proven  dangerous 
in  a  court  of  law,  already  having  committed  crimes,  and  in  many 
cases,  violent  crimes,  will  roam  the  wards  essentially  untreated, 
posing,  first,  a  significant  threat  to  other  patients,  second,  a  signifi- 
cant threat  to  the  staff  members,  and  third,  interfering  with  the 
treatment  function  of  the  hospitals,  leading  them,  if  adequate  secu- 
rity is  to  be  maintained  under  such  circumstances,  to  resemble  jail 
facilities  more  closely  than  they  resemble  hospital  facilities. 

It  will,  in  such  circumstances,  we  believe,  be  even  more  difficult 
than  it  already  is  to  attract  and  retain  qualified  professionals,  psy- 

•  Editor's  note:  406  U.S.  715  (1972). 
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chiatrists,  psychologists,  social  workers  and  others,  to  work  in  such 
facilities  and  to  provide  treatment  even  to  those  patients  who 
desire  to  be  treated. 

The  deleterious  effects  of  this  provision  are  not  necessarily  limit- 
ed to  those  patients  who  refuse  treatment.  Patients  who  consent  to 
treatment,  and  are  believed  competent  to  do  so,  will  have  to  wait 
24  hours  before  receiving  treatment,  as  an  invariant  requirement 
of  the  provision,  even  if  they  desire,  presumably,  to  be  treated  im- 
mediately, to  relieve  some  tremendous  psychic  or  emotional  dis- 
tress. 

Furthermore,  the  institutions  must,  according  to  the  provision  in 
sections  4174(c)(3),  find  "one  witness  not  associated  with  the  speci- 
fied treatment  facility  or  with  the  proposed  treatment."  Where  will 
such  people  come  from?  What  will  the  cost  of  having  such  people 
be?  What  delay  will  be  involved  in  getting  those  people  to  the  hos- 
pital and  arranging  for  a  meeting  between  the  physician  on  one 
hand,  the  patient  on  the  other,  and  the  witness?  Lastly,  what  is  the 
benefit  of  such  a  requirement? 

It  seems  to  us  to  add  an  unnecessary  degree  of  complexity  to  the 
consent  procedure,  again  for  those  patients  who  are  willing  to  con- 
sent. 

We  also  must  consider  those  patients  who  would  consent,  but 
who  will  be  judged  incapable  of  understanding  the  information 
that  is  required  to  be  presented,  as  I  am  sure  a  fair  number  of 
them  will,  or  those  who  refuse,  and  whose  refusal  is  later  overrid- 
den under  the  procedures  that  are  laid  out  in  the  statute.  Their 
treatment  will  be  delayed  while  a  court  hearing  is  sought,  even  if 
they  are  consenting  to  be  treated  with  the  medications. 

A  judge  will  be  asked  to  make  the  decision  instead  of  the  patient 
and/or  the  physician,  but  the  statute  lays  out  no  substantive  stand- 
ards by  which  that  decision  is  to  be  made.  That  is,  is  the  judge  to 
apply  a  best-interests  standard,  a  substituted  judgment  standard, 
or  essentially  to  rubberstamp  the  medical  opinion  which,  frankly, 
is  what  is  most  likely  to  happen,  given  the  present  structure  of  the 
bill? 

The  same  process,  furthermore,  will  likely  have  to  be  gone 
through  whenever  treatment  is  changed,  for  example,  when  a  dif- 
ferent class  of  psychotropic  medications  is  added;  it  is  not  uncom- 
mon to  treat  concomitantly  with  lithium  and  antipsychotics  or  to 
add  or  subtract  antidepressants. 

All  of  this  will  result  in  increased  costs  to  the  mental  health 
system  that  can  ill  afford  to  have  its  resources  diverted,  and  in  a 
diversion  of  psychiatric  and  other  staff  from  clinical  services  to  tes- 
tify in  the  courts.  All  this,  in  many  cases,  even  when  the  patient 
himself  would  have  consented  to  treatment. 

There  is  an  ultimate  irony  in  these  provisions,  and  that  is  the 
ultimate  recognition  of  society's  interest  in  treating  these  individ- 
uals, those  who  have  been  found  not  guilty  by  reason  of  insanity. 
Section  4175(c)(2)  of  the  bill  allows  the  court  to  require,  as  a  basis 
for  conditional  release  "that  the  released  person  follow  a  regimen 
of  medication  of  the  tjT)e  and  at  the  time  and  dosage  prescribed  by 
a  physician  designated  by  the  court." 

Thus,  according  to  this  provision  of  the  bill,  the  acquittee  has  the 
right  to  refuse  treatment  while  he  is  in  a  hospital  where  treatment 
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can  most  effectively  be  provided,  but  once  he  is  released,  he  can  be 
compelled  to  accept  treatment  on  an  outpatient  basis  on  pain,  pre- 
sumably, of  forfeiture  of  his  freedom. 

Many  of  the  same  arguments  that  I  have  offered  concerning  in- 
sanity acquittees  apply  directly  to  those  who  have  been  found  in- 
competent to  stand  trial.  It  makes  little  sense,  in  our  view,  to 
commit  a  patient  for  restoration  of  competency  to  stand  trial,  as 
the  provision  explicitly  does,  only  to  grant  that  defendant  the  right 
to  thwart  all  treatment  and  thus  to  prevent  a  trial  from  ever 
taking  place. 

By  a  curious  meshing  of  the  clauses  of  the  bill,  it  appears  to  me 
that  for  many  classes  of  crimes,  namely  those  that  are  nonviolent 
felonies  or  felonies  for  which  the  prison  term  would  not  exceed  5 
years,  an  individual  can  simply  refuse  treatment  and  maintain  his 
state  of  incompetency  for  240  days,  and  after  that  period  of  time, 
charges  would  have  to  be  dismissed  and  he  would  be  a  free  man. 

I  think  that  is  a  serious  loophole  for  that  class  of  patients,  but 
these  provisions  are  certainly  a  serious  problem  for  all  patients. 
Again,  society's  interest  in  bringing  offenders  to  trial  is  undoubted- 
ly sufficient  to  outweigh  whatever  interests  they  have  in  prevent- 
ing that  from  happening. 

We  have  some  serious  constitutional  considerations  again  reflect- 
ed in  the  decision  in  Jackson  v.  Indiana. 

Mr.  CoNYERS.  I  did  not  know  you  were  a  constitutional  authority. 

Dr.  Appelbaum.  I  am  not  a  constitutional  authority,  Mr.  Con- 
yers,  but  I  have  to  pose  as  one  frequently  in  that  I  teach  mental 
health  law  at  the  University  of  Pittsburgh.  For  the  sake  of  my  stu- 
dents, I  sometimes  pronounce  on  constitutional  issues  even  though 
it  is  well  beyond  my  qualifications. 

Mr.  CoNYERS.  Well,  I  am  sure  you  read  the  decisions  and  the  lit- 
erature and  you  are  as  able  to  interpret  them  as  anyone  else, 
maybe  even  including  members  of  the  bar. 

Dr.  Appelbaum.  Well,  we  interpret  them,  nonetheless,  from  a  lay 
point  of  view.  I  would  like  my  remarks  to  be  taken  in  that  context. 

Dr.  Roth.  I  just  should  mention  that  Dr.  Appelbaum  did  attend  1 
year  of  law  school  at  Harvard  Law  School. 

Mr.  CoNYERS.  Well,  that  changes  everything,  then.  That  is  differ- 
ent. This  damages  you  severely.  [Laughter.] 

Dr.  Roth.  We  understand. 

Dr.  Appelbaum.  The  right  to  refuse  treatment  is  an  extremely 
complicated  matter. 

Mr.  CoNYERS.  It  is,  and  it  is  an  important  one. 

Dr.  Appelbaum.  It  is  now  being  litigated  in  the  courts,  as  you 
know,  and  last  June,  the  U.S.  Supreme  Court  indicated  its  skepti- 
cism about  granting  constitutional  status  to  a  right  to  refuse  treat- 
ment and  remanded  the  New  Jersey  case  of  Rennie  v.  Klein*  back  to 
the  third  circuit,  where  it  is  currently  being  reconsidered. 

If  concern  is  justified  about  the  effects  of  a  right  to  refuse  treat- 
ment with  patients  who  are  civilly  committed,  that  concern  is  justi- 
fied on  a  much  more  magnified  basis,  severalfold  magnified,  by  its 
application  to  those  under  discussion  here. 

The  interests  of  society  would  be  advanced,  in  our  view,  much 
more  effectively  by  eliminating  these  provisions. 


*  Editor's  note:  102  S.  Ct.  3506  (1983). 
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Mr.  CoNYERS.  What  about  the  civil  liberties  question?  I  under- 
stand from  the  doctor's  point  of  view,  but  what  about  the  patient? 
Does  he  have  anything  to  say  about  this? 

Dr.  Appelbaum.  We  have  a  suggestion  that  I  would  like  to  offer 
as  to  how  to  handle  a  situation  like  that. 

Mr.  CoNYERS.  OK. 

Dr.  Appelbaum.  The  interests  of  society  and  of  the  individual,  I 
think,  in  these  instances,  merge  in  desiring  that  the  individual  be 
provided  with  the  best  possible,  or  at  least  minimally  adequate, 
treatment  for  his  condition.  We  would  suggest  that  sections  4174(c) 
and  4244(d)  be  deleted  in  their  entirety  and  be  replaced  by  an  ex- 
plicit statement  that  commitment  is  for  the  purpose  of  treatment 
and  that  all  generally  accepted  modalities  of  treatment  may  be 
used.  In  the  event  that  the  individual  or  his  counsel  feels  that  inap- 
propriate treatment  or  inadequate  treatment  is  being  administered 
to  that  individual,  review  of  the  appropriateness  of  the  treatment 
plan  should  be  available  by  an  outside  panel  of  psychiatric  experts 
who  can  determine  whether  or  not  the  individual's  rights,  real 
rights,  to  be  treated  in  this  institution,  are  being  violated  and  can 
suggest  means  of  remedying  those  violations. 

Dr.  Roth.  The  approach  that  Dr.  Appelbaum  is  talking  about  is 
one  that  is  being  worked  out  in  cases  like  Rennie  v.  Klein  and 
others  that  you  may  have  heard  about.  This  is  the  hottest  area  of 
mental  health  law.  People  are  struggling  with  this  question.  This  is 
a  genuine  question.  But  again,  we  have  to  be  reasonable.  There  are 
multiple  interests  to  be  balanced  here. 

Of  course,  the  patients  have  interests,  but  this  is  complicated. 
We  think  the  first  step  of  review  should  be  additional  medical 
review. 

Mr.  CoNYERS.  All  right.  I  just  want  you  to  share  my  concern 
about  the  rights  of  the  patient,  which  I  am  sure  you  are  also  con- 
cerned about.  That  is  what  we  are  trying  to  balance. 

We  will  examine  your  replacement  language  because  I  think  it 
makes  a  good-faith  effort  to  reach  the  balance  that  you  referred  to. 

Dr.  Roth.  Frankly,  to  add  something  pessimistic,  Mr.  Conyers, 
your  approach  will  not  work;  our  approach  will  not  work.  Nobody's 
approach  will  work  in  the  absence  of  adequate  resources.  I  worked 
in  a  Federal  penitentiary — Lewisburg — for  2  years.  I  am  the  con- 
sultant to  the  Farview  Institution  in  Pennsylvania;  I  go  there  twice 
a  year.  I  work  in  jails  and  prisons.  I  share  your  concerns. 

Unfortunately,  neither  the  civil-liberties  approach,  nor  the 
doctor-knows-best  approach,  works  when  there  are  no  doctors  and 
there  are  no  civil  liberties.  I  mean,  this  is  a  core  problem  in  the 
delivery  of  adequate  mental  health  services  in  jails  and  prisons. 

We  do  not  think  that  affording  a  meaningful  right  to  treatment 
in  such  highly  charged  circumstances  as  this  is  going  to  push  you 
in  the  direction  of  more  adequate  services  and  the  monitoring  of 
those  needed  services. 

Mr.  Conyers.  Well,  I  am  very  delighted  that  you  made  that  ob- 
servation on  the  record.  I  could  not  agree  with  you  more. 

We  still  need  to  put  the  law  in  its  proper  place,  even  anticipating 
that  somehow,  someday,  we  will  get  all  of  these  things  happening 
coordinately. 
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Dr.  Roth.  Now,  the  last  section  that  we  need  to  talk  about  is  dis- 
position. Perhaps  I  should  try  to  do  this  briefly.  We  are  still  intend- 
ing to  come  back  after  lunch;  we  would  like  to  do  that  if  you  would 
like  to  do  that. 

Mr.  CoNYERS.  What  lunch?  [Laughter.] 

Dr.  Roth.  Oh,  there  is  no  lunch.  Let's  just  keep  going.  OK. 

This  concerns  disposition.  Here  we  have  a  number  of  concerns, 
some  might  be  worded  as  general,  and  some  more  specific.  Let  me 
share  the  general  concern. 

First  of  all,  I  think  that  this  bill,  with  respect  to  disposition  and 
community  treatment,  certainly  is  an  advance  over  what  has  oc- 
curred previously.  So  I  am  not  entirely  pessimistic  about  what  you 
have  here. 

We  were  very  keen  in  our  statement  to  indicate  the  importance 
of  the  community  followthrough  aspect  of  the  treatment  of  insanity 
acquittees.  We  simply  cannot  have  these  people  wandering  about 
the  countryside  with  inadequate  social  controls  and  inadequate 
mental  health  controls. 

In  fact,  one  of  the  fallacies  of  the  insanity  defense  is  that  all  of 
the  treatment  is  in  the  institution.  Those  of  us — and  I  treat  violent 
patients  on  a  daily  basis  in  my  clinical  practice — know  that  a  moni- 
toring system,  access  to  a  professional,  a  phone  call,  is  what  is  es- 
sential in  the  prevention  of  violence.  Once  the  person  leaves  the  in- 
stitution, whether  or  not  they  do  well  or  not  is  in  part  situationally 
dependent — do  they  have  a  job,  do  they  have  a  wife,  do  they  take 
their  medications,  do  they  drink  or  do  they  not  drink? 

You  see  none  of  these  things  can  really  be  addressed  in  an  insti- 
tution. Treatment  has  got  to  continue  in  the  community.  Insofar  as 
you  have  the  community  identified  in  the  bill  I  have  only  two  prob- 
lems with  it.  First,  I  would  prefer  a  model  that  would  say  "continu- 
ing mental  health  commitment,"  rather  than  "supervision  by  pro- 
bation." 

Mr.  Herman.  Where  are  you  looking? 

Dr.  Roth.  I  am  on  page  29,  section  D.  The  probation  model  has 
not  been  the  greatest  model.  That  is  OK  if  you  think  there  are  a 
lot  of  probation  officers  and  you  think  that  they  follow  their  clients 
carefully  and  you  think  they  are  available  as  mental  health  coun- 
sellors. But  realistically,  we  have  had  problems  with  probation. 
Yet,  I  think  the  criminal  justice  system  studies  do  suggest  that 
mandatory  parole  foUowups  with  probation  is  very  important. 

So  the  point  is  if  we  are  going  to  have  community  followup,  let's 
sock  this  in  as  carefully  as  possible.  I  would  not  necessarily  state 
"justifying  supervision,"  leaving  out  commitment.  I  would  state 
"justifying  continued  mental  health  treatment";  or  state  "contin- 
ued mental  health  treatment,"  however  not  on  an  inpatient  basis. 

We  have  to  have  a  triangular  model  in  treating  these  people.  The 
probation  officer,  the  doctor,  and  the  patient  are  as  one.  You 
cannot  have  the  old  dyadic  thing  which  exists  in  the  mental  health 
system.  Nor  can  we  have  simply  the  traditional  criminal  justice 
model.  We  need  a  kind  of  fused  model. 

Now,  my  other  point  on  page  34,  I  am  looking  now  at  (c),  the 
court  may  require  as  conditions  of  conditional  release  that  the 
person  participate.  I  would  require  of  all  persons  that  they  partici- 
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pate.  I  would  say  "shall"  require  so  that  you  have  at  least  an  obser- 
vational phase  in  the  community. 

Again,  the  straight  dichotomy,  "Yes,  he  has  been  cured,  let  him 
go,"  is  a  false  dichotomy  in  the  treatment  of  people  who  have  com- 
mitted illegal  offenses. 

Now  let  me  make  my  more  general  comment,  however,  about 
problems  in  the  bill.  Here  we  could  spend  a  great  deal  of  time.  The 
APA  strongly  recommends  to  you  the  Oregon  system.  I  have 
brought  with  me  a  folder  of  six  articles  on  the  Oregon  system.  I 
will  shortly  send  them  to  your  counsel.  We  have  referenced  a  few 
in  our  position  statement. 

I  think  the  Oregon  system  is  a  more  salutary  approach  than  this 
bill  proposes.  Your  model,  however,  is  one  step  better  than  the  old 
model.  The  worst  model  was  the  hospital  superintendent  discharges 
the  patient  when  well.  That  model  is  impossible,  unworkable,  and  a 
menace. 

The  next  model  is  that  the  doctor  decides  when  he  is  or  is  not 
dangerous  and  he  makes  a  recommendation  to  the  court.  You  have, 
in  a  sense,  that  model  here.  That  model  is  better  than  the  old 
model.  But  it  still  has  some  problems.  Can  we  adequately  predict 
who  is  dangerous?  Can  the  judge  adequately  predict  who  is  danger- 
ous? 

Certainly,  in  the  absence  of  repeated  criminal  violations,  the  em- 
pirical studies  suggest  that  neither  psychiatrists,  parole  officers, 
nor  anyone  else  has  the  empirical  capability  to  reliably  predict 
dangerousness. 

Now,  I  realize  that  you  have  incorporated  the  Monahan  caveat, 
which  John  Monahan  gave  you  last  year  He  is  a  good  friend  of 
mine.  He  made  an  excellent  suggestion;  namely,  the  judge's  deci- 
sion should  not  be  "Is  he  dangerous?"  but  "Is  he  dangerous 
enough,  does  this  justify  continued  retention?"  that  is,  the  social 
policy  formulation  of  the  words. 

This  is  an  improvement.  If  you  retain  this  approach,  keep  it  that 
way.  However,  this  approach  requires  that  reasonably  adequate 
risk  factor  still  be  determined.  In  other  words,  the  judge  has  still 
got  to  hear  from  the  psychiatrist,  that  he  is  10-percent  dangerous, 
40-percent  dangerous,  80-percent  dangerous.  Frankly,  there  are  em- 
pirical studies  which  suggest  that  we  are  not  able  even  to  do  that. 

Your  recommendation  here  is  an  advance  over  the  past,  because 
you  note  the  experts  need  not  say  who  is  dangerous  unless  he  feels 
he  has  the  expertise.  But  the  expert  is  going  to  be  encouraged  to 
use  that  expertise.  Judges  are  not  going  to  be  happy  when  experts 
fail  to  use  that  expertise.  Therefore,  you  are  still  participating  in 
the  old  model  which  says  the  doctor  determines  whether  he  is  dan- 
gerous or  not,  and  gives  a  recommendation  to  the  court.  Now  what 
is  the  problem  with  that  model? 

The  problem  is  that  the  court  is  really  not  in  a  position  to  know 
whether  the  doctor  is  right  or  wrong.  Will  they  second-judge  the 
doctor?  Do  they  have  access?  Have  they  spent  the  time  with  the 
patient?  How  much  do  they  know  about  the  patient? 

Our  view  is  that  this  kind  of  shared  decisionmaking  has  led  to  a 
problem  of  shared  responsibility,  which  has  the  net  result  of  no  re- 
sponsibility. The  doctor  says,  "I  said  he  was  not  dangerous."  But 
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the  court  had  to  make  the  final  decision;  they  made  the  decision;  it 
is  a  legal  decision;  furthermore,  courts  are  immune. 

The  court  says,  "Gee,  I  was  just  following  the  doctor's  orders,  you 
know.  After  all  how  do  I  know  who  is  dangerous?  After  all,  aren't 
you  doctors  the  experts  on  dangerousness?  Therefore,  I  am  just  fol- 
lowing the  doctor's  orders."  Doctors  and  courts  then  look  at  each 
other  sadly  as  their  mistakes  come  home.  Nobody  is  to  blame. 

Now,  in  our  view,  the  Oregon  system,  to  a  certain  extent,  gets 
around  this  problem.  It  is  a  more  balanced  parole  board  type  of  ap- 
proach. It  is  a  psychiatric  security  review  board;  including  a  psychi- 
atrist— we  are  not  saying  we  want  to  run  out  entirely,  we  are  will- 
ing to  work  with  you  as  colleagues.  A  psychologist,  a  lawyer,  a  pro- 
bation officer,  a  lay  citizen;  what  is  the  advantage  of  a  lay  citizen? 
The  lay  citizen  represents  you  and  me.  He  is  the  one  who  says  "I 
do  not  want  to  take  the  risk." 

The  decision  as  to  who  should  take  the  risk  is  not  a  psychiatric 
decision,  it  may  not  even  be  a  legal  decision.  It  is  a  policy  decision. 

The  board  then  gathers  experience.  There  is  another  major  ad- 
vantage to  this  board.  In  Oregon,  one  board  hears  all  the  cases. 
They  develop  acumen.  They  are  not  naive.  They  see.  They  get  expe- 
rience. They  can  compare.  They  can  keep  it  coherent. 

Otherwise,  you  have  a  number  of  different  judges  out  there,  a 
number  of  different  psychiatrists  wherein  special  expertise  is  not 
obtained. 

Now,  I  cannot  tell  you  that  we  know  for  sure  that  the  Oregon 
system  is  good.  We  know  it  has  worked  for  4  or  5  years.  I  have  the 
papers.  The  recidivism  rates  have  been  low  so  far,  but  the  studies 
are  really  not  terribly  adequate  in  terms  of  numbers.  They  only 
have  a  small  number  of  people  who  have  reoffended. 

But  we  think  it  is  an  excellent  model.  I  do  not  want  to  dwell  on 
it,  simply  to  say  that  we  will  be  glad  to  send  you  all  the  papers, 
and  we  would  like  you  to  consider  it. 

Mr.  CoNYERS.  I  think  that  it  is  worth  giving  careful  scrutiny. 

Dr.  Roth.  I  will  make  a  few  small  comments  and  then  Dr. 
Zonana — these  are  very,  very  minor,  and  then  I  think  we  are  fin- 
ished. 

Mr.  CoNYERS.  Well,  you  can  put  them  in  your  paper  if  you  want 
if  they  are  that  small. 

You  have  done  a  very  good  job  of  presenting 

Dr.  Zonana.  I  would  like  to  make  one  point  if  I  can.  There  is 
one,  I  think,  that  you  would  be  interested  in.  On  page  34  in  the 
disposition,  you  have  "conditional  release  supervision  directed  by 
the  court  occurs  at  the  time  of  discharge." 

That  is  not  the  way  discharge  works.  Hospitals  discharge  people 
gradually,  often  over  a  period  of  a  year  and  a  half,  and  it  seems  to 
me  that  when  you  want  to  have  the  judicial  review  is  at  the  time 
of  that  first  unsupervised  release.  People  are  out  for  extended 
leaves  for  6  months,  they  are  under  the  jurisdiction  of  the  hospital; 
it  does  not  get  court  approval,  and  that  is  the  point  where  you 
want  it;  not  at  just  the  point  of  discharge. 

Mr.  CoNYERS.  Thank  you. 

Dr.  Zonana.  It  seems  to  me  that  is  a  substantial  point. 

Dr.  Roth.  One  small  thing  and  then  we  are  finished.  On  page  28, 
this  seems  to  be  either  a  typo  or  I  do  not  understand,  because  there 
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seems  to  be  an  inconsistency  between  the  written  bill  and  your 
stated  Congressional  Record  2-pgige  statement.  It  is  very  important. 

Did  you  mean  "clear  and  convincing,"  rather  than  "preponder- 
ance" on  page  28,  section  number  B(i)?  In  your  2-page  statement 
here,  it  says  that  there  is  a  burden  by  the  court  to  show  clear  and 
convincing  dangerousness  if  the  psychiatrist  does  not  find  it. 

However,  I  do  not  read  "clear  and  convincing"  in  the  bill.  It  is  in 
the  Congressional  Record,  page  H324  or  H327,  February  7,  1983. 
House  Congressional  Record. 

Mr.  Ward.  That  is  a  mistake  in  the  Record  that  is  left  over  from 
last  Congress'  initial  bill. 

Dr.  Roth.  OK.  Because  we  puzzled  through  that  and  it  again 
poses  this  problem  about  dangerousness,  how  much  and  how  high  a 
threshold. 

I  think  these  are  the  essence  of  our  comments. 

Mr.  CoNYERS.  Well,  you  have  been  very  helpful  to  us  and  I  must 
say,  in  all  fairness,  your  recommendations  are  not  offensive  or 
really  that  drastic.  Some  of  them  cause  us  to  reexamine  some  of 
our  premises,  but  I  think  that  we  are  still  moving  in  the  same  di- 
rection. 

I  am  very  pleased  and  honored  that  you  would  give  this  matter 
as  much  detailed  attention  as  you  have.  It  helped  us. 

We  on  the  subcommittee  are  burdened  with  numerous  matters, 
so  your  careful  scrutiny  of  the  legislation  is  enormously  helpful. 

Dr.  Roth.  Can  I  say  just  two  words  on  Congressman  Gekas'  bill, 
because  we  did  look  at  this,  too?  It  is  very  brief. 

Mr.  CoNYERS.  Do  you  have  to  say  that  many? 

Dr.  Roth.  I  would  like  to  say  two. 

This  certainly  has  many  elements  that  we  agree  with.  It  is  simi- 
lar to  the  APA  statement  in  many  respects.  I  think  that  the  state- 
ment of  the  burden  of  persuasion  is  a  bit  confusing  here  on  page  2 
under  this  section  "by  a  clear  and  convincing  preponderance  of  the 
evidence." 

I  think  that  that  is  a  technical  thing  that  needs  changing. 

Mr.  CoNYERS.  I  have  already  told  him  how  great  his  bill  is,  so 
please,  let's  not  open  it  up  to  your  searching  analysis. 

Dr.  Roth.  OK,  fine. 

Mr.  CoNYERS.  Let's  leave  that  one  alone.  We  are  all  going  to 
work  this  out  in  the  subcommittee. 

Dr.  Roth.  The  commendatory  part  is  that  we  like  the  word  "apr 
preciate."  He  has  "appreciate"  in  here,  we  think  that  is  good. 

Mr.  CoNYERS.  Mr.  Gekas,  would  you  like  the  last  word?  You  just 
got  it. 

Thank  you  again.  We  will  be  communicating  with  each  other. 
Again,  you  have  the  gratitude  of  the  entire  subcommittee.  Thank 
you. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  1:03  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 

[The  statement  of  Dr.  Sabshin  and  materials  submitted  on  behalf 
of  the  American  Psychiatric  Association  follow:] 
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Prepared  Statement  of  Dr.  Melvin  Sabshin 

Mr.  Chairman,  members  of  the  Subcommittee,  I  am  Dr.  Melvin  Sabshin, 
Medical  Director  and  Chief  Executive  Officer-  of  the  American  Psychiatric 
Association,  a  medical  specialty  society  representing  over  27,000  psychiatrists 
nationwide.   With  me  today  are  Dr.  Loren  Roth,  Director  of  the  Law  and  Psychiatry 
Program  at  the  Western  Psychiatric  Institute  and  Professor  of 
Psychiatry  at  the  University  of  Pittsburgh;  Dr.  Paul  Applebaum,  Assistant 
Professor  of  Psychiatry  and  Adjunct  Associate  Professor  of  Law  at  the 
University  of  Pittsburgh  Schools  of  Medicine  and  Law;  and  Dr.  Howard  Zonana, 
Associate  Professor  of  Psychiatry  at  Yale  University. 

I  am  with  you  not  as  an  expert  witness,  forensic  psychiatrist,  but  rather 
to  tell  this  Committee,  with  great  pride,  that  the  American  Psychiatric 
Association  has  developed  and  adopted  its  first  comprehensive  position 
statement  on  the  insanity  defense.   Our  Association  is  the  oldest  medical 
Association  in  the  United  States,  having  been  formed  in  l8Ai(  so  that  this 
statement  has  special  historical  meaning. 

Obviously,  it  is  not  a    perfect  statement  or  a  statement  for  all  times, 
but  it  reflects  our  considered  judgment  about  the  nature  and  status  of~the 
insanity  defense.   I  am  pleased  to  note  that  our  statement  has  received 
overwhelmingly  positive  public  support  and  much  support  from  the  American 
Bar  Association. 

I  ask    that  the  American  Psychiatric  Association  Stetenent  on  the  Insenity 
Defense,  a  sampling  of  media,  editorial  end  news  stories,  and  a  letter  from 
the  Aherican  Bar  Association  be  made  a  part  of  the  hearing  record. 

The  panel  will  discuss  with  you  psychiatry's  views  on  the  issues  raised 
by  your  bill,  Mr.  Chairman,  H.R.  1280,  that  of  Mr.  Gekas ,  H.R.  1329,  the 
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Ranking  Minority  Member,  as  well  as  other  related  bills  now  before  the 
SubcotTTii  ttee  on  Criminal  Justice.  • 

They  will  share  with  you  answers  to  the  questions  of  where  psychiatry 
stands  on: 

•  Should  the  insanity  defense  be  abolished? 

•  Should  a  "guilty  but  mentally  ill"  verdict  be  adopted  in  the  law  ■ 
to  either  supplement  or  take  the  place  of  the  traditional  insanity 
defense? 

•  Should  the  legal  standards  now  in  use  concerning  the  insanity 
defense  be  modified? 

•  Should  the  burden  of  proof  in  insanity  cases  always  rest  with  the 
prosecut  ion? 

•  Should  psychiatric  testimony  be  limited  to  statements  of  mental  condition? 

•  What  should  be  done  with  defendants  following  "not  guilty  by  reason 
on  insanity"  verdicts? 

Before  the  panel  addresses  these  matters,  I  wish  to  make  one  genepal. 
contextual  statement.   Public  reaction  to  the  use  of  the  insanity  defense 
has  had  a  profound  impact  on  the  medical  specialty  of  psychiatry.   The  fact 
that  osychiat  r  i  sts  willinoly  oarticioate  in  th?  adv'er^^ri  a'  f''-'j?''ion  3"cl 
differ  in  their  interpretations  of  insanity  has  led  to  questioning  about  the 

r 

reliability  of  psychiatric  diagnosis  In  genera).   Clinical  studies  clearly 
show  that  the  reliability  of  diagnosis  of  chronic  psychiatric  disease  Is  as 
high  as  in  any  part  of  medicine,  except  for  infectious  and  toxic  diseases. 
The  recent  field  trials  of  the  DIagnositc  and  Statistical  Manual  III  are 
demonstrating  this  high  rate  of  reliability  around  the  world.   Insanity, 
however,  as  you  will  hear,  isa  legal  term,  not  a  medical  term,  and  psychiatrists 
vary  in  their  interpretation  of  insanity. 
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Hopefully,  our  testimony  can  assist  you-  in  resolving  some  of  the 
insanity  defense  issues  raised  by  the  pending  legislation.   For  example,  in 
the  APA's  Council  on  Governmental  Policy  and  Law,  chaired  by  Alan  A.  Stone, 
M.D.,  Tourof f-Gl ueck   Professor  of  Law  and  Psychiatry  in  the  Faculty  of 
Law  and  the  Faculty  of  Medicine  at  Harvard  University,  Qr .    Stone  noted  the 
bill  (a)  reduces  the  insanity  defense  to  "did  not  understand  the  wrongfulness 
of  the  conduct;"  (b)  shifted  the  burden  to  the  defendant  by  a  preponderence 
of  the  evidence;  (c)  forbids  opinion  testimony  as  to  particular  medical  or 
psychiatric  diagnosis  (this  leads  to  the  bizarre  formulation  that  the 
defendant  must  demonstrate  that  he  has  a  mental  disease  or  defect  but  that 
the  expert  witness  is  not  allowed  to  mention  the  name  of  that  disease  or 
defect);  (d)  in  dealing  with  issues  of  the  disposition,  there  is  elaborated 
a  right  to  refuse  treatment  and  discharge  continues  to  depend  on  predictions 
of  dangerousness  with  the  burden  shifted  to  the  defendent  to  prove,  that  by 
preponderance  of  the  evidence,  he  is  not  likely  to  commit  acts  of  serious 
bodily  injury  or  substantial  damage  to  property  of  others;  and  (e)  by 
statutory  language  makes  psychologists  equal  as  expert  witnesses  to  psychiatrists. 

To  these  and  other  issues  and  concerns,  I  defer  to  the  members  of 
this  panel  who  are,     indeed,  leading  experts  in  American  forensic  psycniatry. 
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American  Bar  Association 


February  17,  1983 


cc :   John  Blamphin 
Melvin  Sabshin,  M.D. 
Medical  Director 
American  Psychiatric  Association 
1400  K  Street,  N.W. 
"Washington,  DC  20005 

Dear  Dr.  Sabshiii: 

On  WecJnesday,  February  9,  1983  the  American  Bar  Association's  ^ 
House  of  Delegates  approved  the  three  insanity  defense  policies  set 
forth  as  recoramendat ions  within  the  enclosed  report.  As  I  think  you 
know,  these  ne'.v  American  Ear  Association  policies  -  dealing  with  the 
substantive  test  for  insanity,  burden  of  proof  and  opposition  to 
guilty  but  mentally'  ill  statutes  -  bear  a  striking  similarity  to 
policies  recently  adopted  by  the  American  Psychiatric  Association. 
I  am  hopeful  that  the  convergence  of  legal -psychiatric  professional 
opinion  on  two  of  these  major  insanity  defense  issues  will  serve  our 
respective  professions,  the  administration  of  justice  and  the  public. 

My  colleagues  on  the  ABA  Standing  Ccranittee  and  the  Conmission 
on  the  Mentally  Disabled  are  indebted  to  you  and  the  APA  for  providing 
the  services  of  Dr.  Loren  Roth  as  a  participant  for  the  House  of  Dele- 
gates presentation  of  these  insanity  defense  policies.  Dr.  Eioth  was 
a  most  able  representative  for  your  Association.  He  gave  the  House 
of  Delegates  an  articulate  sunnory  of  the  APA  insanity  defense  policies 
and  he  touched  upon  the  desirability  of  comnonality  between  our  pro- 
fessions. I  cannot  help  but  think  that  Dr.  Roth's  appearance  before 
the  House  of  Delegates  added  a  great  deal  to  the  content  of  our  debate 
on  these  inportant  issues. 

I  hope  you  will  distribute  the  enclosed  ABA  policy  on  the 
Insanity  defense  to  appropriate  msnbers  of  your  Association  arid  I  also 
hope  you  will  convey  our  appreciation  for  Dr.  Roth's  appearance  as  the 
APA's  representative  to  your  Association's  officers.  With  thanks  and 
cordial  regards,  I  am. 

Sincerely , 


B.  JaiDss  George,  Jr. 
Chairperson 
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Enclosure 


cc  -  Bruce  J.  Ennis,  Qiaixman 

Conmission  on  the  Mentally  Disabled 
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FOREWORD 


The  insanity  defense  is  one  of  the  most  contro- 
versial and  emotional  legal  issues  of  our  time.  The 
value  of  the  defense  to  our  legal  system  and 
proposals  for  reform  of  the  defense  have  been  the 
subject  of  heated  debate  for  many  years  among 
psychiatrists  and  the  public  at  large.  During  the 
trial  of  John  Hinckley,  public  opinion  on  the  issue 
became  ever  more  polarized.  Following  the  verdict 
of  "not  guilty  by  reason  of  insanity,"  politicians 
and  other  pubhc  figiues  called  for  reform  of 
feder-il  and  state  insanity  defense  laws.  The  U.S. 
Congress  witnessed  the  introduction  of  a  profusion 
of  bills  to  reform  federal  insanity  rules.  Every- 
where, the  question  was  asked,  "Where  does 
psychiatry  stand  on  the  issue?" 

With  the  Hinckley  verdict  as  a  catalyst,  the 
officers  of  the  American  Psychiatric  Association 
established  a  four-member  work  group  to  sift 
through  long-standing  psychiatric  debate  and 
opinion  on  the  issue  and  find  a  common  ground 
upon  which  organized  psychiatry  might  stand. 
Loren  Roth,  M.D.,  M.P.H.,  Director  of  the  Law 
and  Psychiatry  Program  at  Western  Psychiatric 
Institute  and  Clinic  and  Professor  of  Psychiatry  at 
the  University  of  Pittsburgh,  was  named  chair. 

By  Labor  Day,  1982,  Dr.  R6th  and  his  group  had 
prepared  the  first  draft  of  a  response  to  the  issues 
and  circulated  it  for  comment  to  APA's  Council  on 
Governmental  Policy  and  Law,  chaired  by  Alan  A. 
Stone,  M.D.,  Touroff-Glueck  Professor  of  Law  and 


Psychiatry  in  the  Faculty  of  Law  and  the  Faculty  of 
Medicine  at  Harvard  University. 

With  Dr.  Stone's  aid  and  wise  counsel.  Dr.  Roth 
revised  the  draft  and  circulated  it  to  some  75 
nationally  known  experts  on  the  insanity  defense. 
The  reaction  was  overwhelmingly  positive; 
comments  and  suggestions  were  incorporated  into 
a  third  draft  being  readied  for  presentation  to  the 
APA  Assembly  (house  of  delegates).  The  Assem- 
bly, recognizing  the  need  for  a  timely  document, 
made  several  modifications  and  approved  the 
paper  for  policy  consideration  by  the  APA  Board 
of  Trustees.  The  Board  gave  its  final  approval, 
after  further  minor  modifications,  to  the  paper  in 
late  December. 

This  is  the  first  comprehensive  position  state- 
ment on  the  insanity  defense  to  be  developed  and 
adopted  by  APA.  It  is  a  well-crafted  and  concise 
statement  which  reflects  the  current  thought  and 
opinion  of  the  vast  majority  of  psychiatrists  who 
are  informed  and  concerned  about  the  insanity 
defense  issue.  It  is  not  a  perfect  statement  or  a 
statement  for  all  time.  In  my  judgment,  however, 
jt  will  permit  psychiatry  to  be  a  more  active  and 
/constructive  participant  in  the  present  societal 
'   debate  over  the  future  of  the  insanity  deferwe. 

H.  Keith  H.  Brodie,  M.D. 

President,  American  Psychiatric  Association 

Chancellor,  Duke  University 

January,  1983 
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INTRODUCTION 


Long  before  there  was  psychiatry,  there  was  the  in- 
sanity defense.  The  idea  that  the  insane  should  not 
be  punished  for  otherwise  criminal  acts  began  to 
develop  in  the  twelfth  century  as  part  of  the  more 
general  idea  that  criminal  punishment  should  be 
imposed  only  on  persons  who  were  morally  blame- 
worthy. In  the  thirteenth  century,  Bracton,  the  first 
medieval  jurist  to  deal  with  the  subject  of  insanity 
and  crime  stated,  "For  a  crime  is  not  committed  un- 
less the  will  to  harm  be  present."  The  earliest  docu- 
mented case  of  a  jury  acquittal  on  grounds  of  un- 
sound mind  occurred  in  1505.' 

In  his  treatise  on  the  History  of  the  Pleas  of  the 
Crown  published  posthumously  in  1736,  England's 
Lord  Mathew  Hale  explained  that  the  insanity  de- 
fense was  rooted  in  the  fundamental  moral  assump- 
tions of  the  criminal  law:^ 

Man  is  naturally  endowed  with  these  two  great  facul- 
ties, understanding  and  liberty  of  will.  .  .  .The con- 
sent of  the  will  is  that  which  renders  human  actions 
either  commendable  or  culpable.  .  .  .  (I)t  follows 
that,  where  there  is  a  total  defect  of  the  understand- 
ing, there  is  no  free  act  of  the  will.  .  .  . 

Thus  it  is  a  long-standing  premise  of  the  criminal 


law  that  unless  a  defendant  intentionally  chooses  to 
commit  a  crime,  he  is  not  morally  blameworthy, 
and  he  should  not  be  punished.  By  singling  out  cer- 
tain defendants  as  either  lacking  free  will  or,  alter- 
natively, lacking  sufficient  understanding  of  what 
they  do,  the  insanity  defense  becomes  the  excep- 
tion that  proves  the  rule.  In  the  law's  moral  par- 
adigm, other  criminal  defendants,  those  who  do 
not  receive  an  insanity  defense,  are  thus  found 
blameworthy. 

Despite  these  general  premises  in  the  criminal 
law,  many  questions  have  persisted  about  the  in- 
sanity defense  such  as  how  best  to  define  criminal 
insanity  (what  the  legal  test  should  be)  and  what 
should  happen  to  criminal  defendants  once  they 
are  found  "insane:"  The  history  of  the  insanity  de- 
fense has  been  one  of  periodic  revisions  of  stan- 
dards, public  debate,  and  contention.  This  has  been 
the  case  especially  when  the  insanity  defense  is 
highlighted  by  a  case  involving  a  defendant  who 
has  attempted  to  harm  a  well-known  person. 

The  modem  formulation  of  the  insanity  defense 
derives  from  the  "rules"  stated  by  the  House  of 
y  Lords  in  Daniel  M'Naghten's  case  (1843).  M'Naghten 
/  was  indicted  for  having  shot  Edward  Drummond, 
secretary  to  Robert  Peel,  the  Prime  Minister  of  Eng- 
land. The  thrust  of  the  medical  testimony  was  that 
M'Naghten  was  suffering  from  what  today  would 
be  described  as  delusions  of  persecution  sympto- 
matic of  paranoid  schizophrenia.  The  jury  returned 
a  verdict  of  not  guilty  by  reason  of  insam'ty.  This 
verdict  became  the  subject  of  considerable  popular 
alarm  and  was  regarded  with  particular  concern  by 
Queen  Victoria.  As  a  result,  the  House  of  Lords 
asked  the  judges  of  that  body  to  give  an  advisory 
opinion  regarding  the  answers  to  five  questions  "on 
the  law  governing  such  cases."  The  combined 
answers  to  two  of  these  questions  have  come  to  be 
knovioi  as  M'Naghten's  Rules. 

(T)o  establish  a  defense  on  the  ground  of  insanity,  it 
must  be  clearly  proved  that,  at  the  time  of  the  com- 
mitting of  the  act,  the  party  accused  was  labouring 
under  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and  quality  of  the  act 
he  was  doing;  or  if  he  did  know  it,  that  he  did  not 
know  he  was  doing  what  was  wrong. 

M'Naghten  quickly  became  the  prevailing  ap- 
proach to  the  insanity  defense  in  England  and  in  the 
United  States,  even  though  this  formulation  was 
criticized  often  because  of  its  emphasis  on  the  de- 
fendant's lack  of  infeUectual  or  cognitive  under- 
standing of  what  he  was  doing  as  the  sole  justifica- 
tion for  legal  insanity.  M'Naghten's  case  was  fol- 
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lowed  by  a  public  response  not  unlike  that  of  the 
public's  response  to  the  John  Hinckley  case. 

Ye  people  of  England  exult  and  be  glad 
For  ye're  now  at  the  will  of  the  merciless  mad  .  .  . 
For  crime  is  no  crime — when  the  mind  is  unsettled. 
{The  Times,  1843)' 

Over  the  last  150  years,  legal  formulations  for  in- 
sanity other  than  M'Naghten  have,  from  time  to 
time,  been  adopted  in  certain  jurisdictions,  e.g.,  the 
"irresistible  impulse"  formulahon.'  Judge  David 
Bazelon  was  midwife  to  the  "product  of  mental  ill- 
ness" test  for  insanity  employed  in  the  District  of 
Columbia  from  1954  through  1972.'  However,  the 
"product  of  mental  illness"  test  was  originally  form- 
ulated in  New  Hampshire  in  1869.' 

The  alternative  formulation  for  the  insanity  de- 
fense best  known  besides  M'Naghten  is  that  pro- 
posed by  the  drafters  of  the  Model  Penal  Code  dur- 
ing the  1950s,  the  so-called  ALI  (American  Law  In- 
sHtute)  test.  Section  4.01  of  the  Model  Penal  Code 
provides: 

A  person  is  not  responsible  for  criminal  conduct  if  at 
the  time  of  such  conduct  as  a  result  of  mental  disease 
or  defect  he  lacks  substantial  capacity  either  to  ap- 
preciate the  criminality  (wrongfulness)  of  his  con- 
duct or  to  conform  his  conduct  to  the  requirements  of 
law. 
This  was  the  test  employed  in  the  Hinckley  case. 

The  ALI  (Model  Penal  Code)  approach  to  ii\saruty 
differs  from  M'Naghten  in  three  respects.  First,  ALI 
substitutes  the  concept  of  "appreciation"  for  that  of 
cognitive  understanding  in  the  definition  of  insan- 
ity, thus  apparently  introducing  an  affective,  more 
emotional,  more  personalized  approach  for  evalu- 
ating the  nature  of  a  defendant's  knowledge  or  un- 
derstanding. Second,  the  ALI  definition  for  insan- 
ity does  not  insist  upon  a  defendant's  total  lack  of 
appreciation  (knowledge)  of  the  nature  of  his  con- 
duct but  instead  that  he  only  "lacks  substantial 
capacity."  Finally,  ALI,  like  the  "irresistible  im- 
pulse" test,  incorporates  a  so-called  volitional  ap>- 
proach  to  insanity,  thus  adding  as  an  independent 
criterion  for  insanity  the  defendant's  ability  (or  in- 
ability) to  control  his  actions. 

Through  court  rulings,  the  ALI  approach  to  crim- 
inal insanity  has  been  adopted  in  all  federal  jurisdic- 
tions. It  has  been  adopted  by  legislation  or  judicial 
ruling  in  about  half  the  states.  Some  variation  of 
M'Naghten  is  the  exclusive  test  of  insanity  in  about 
one-third  of  the  states.  A  handful  of  states  (6)  suj>- 
plement  M'Naghten  with  some  variation  of  the  "ir- 
resistible impulse"  test.  Only  New  Hampshire  con- 


tinues lo  use  the  "product  of  mental  illness"  test. 
Montana  and  Idaho  have  abolished  the  insanity  de- 
fense in  recent  years  or  at  least  that  form  of  the  de- 
fense that  requires  the  defendant  to  meet  one  of  the 
above-mentioned  special  legal  tests  or  formulations 
for  insanity. 

Interestingly,  the  United  States  Supreme  Court 
has  never  ruled  whether  the  availability  for  defen- 
dants of  an  insanity  defense  is  constitutionally  com- 
peUed.  Nor  has  the  legislature  of  the  United  States 
(the  Congress)  yet  adopted  one  or  another  of  the 
traditional  insanity  defense  formulations  for  use  in 
the  federal  courts.  Earlier  in  the  twentieth  century, 
three  state  courts  (Washington,  Mississippi,  and 
Louisiana)  ruled  that  recognition  of  the  insanity  de- 
fense was  cor\stitutJonally  required. 

Despite  the  attention  given  to  the  insanity  defense 
by  legal  scholars  and  the  continuing  debates  about 
the  role  that  psychiatry  should  play  in  the  adminis- 
tration of  defense,  it  should  be  noted  that  successful 
invocation  of  the  defense  is  rare  (probably  involv- 
ing a  fraction  of  1  percent  of  all  felony  cases).'-* 
.While  philosophically  important  for  the  criminal 
'  law,  the  insanity  defense  is  empirically  unimpor- 
tant. Making  changes  in  the  insanity  defense  will 
hardly  be  the  panacea  for  reducing  crime. 

Historically,  defendants  who  were  found  insane 
also  did  not  usually  regain  their  freedom.  Instead, 
they  often  spent  many  years,  if  not  their  whole  life- 
times, locked  away  in  institutions  for  the  criminally 
insane.  Information  also  suggests  that  despite  the 
prominence  given  the  insanity  defense  through 
well  pubbcized  trials,  the  majority  of  such  success- 
ful defenses  (rather  than  being  awarded  by  juries 
after  criminal  trials)  occur,  instead,  by  concurrence 
between  the  prosecution  and  defense.  Thus,  in 
many  instances,  the  insanity  defense  functions  in  a 
noncontroversial  manner  to  divert  mentally  ill  of- 
fenders from  the  criminal  justice  system  to  the  men- 
tal health  system. 

As  has  recently  been  summarized  by  persons  tes- 
tifying before  Congress  in  the  wake  of  the  John 
Hinckley  verdict,  there  is  also  a  great  deal  that  is  un- 
known and  not  very  well  studied  about  the  insanity 
defense.  For  example,  contrary  to  f>opular  belief, 
what  little  evidence  there  is  suggests  that  the  insan- 
ity defense  is  not  solely  or  exclusively  a  defense  of 
the  rich.'  Nor  is  it  a  defense  that  is  confined  to  de- 
fendants who  are  accused  only  of  violent  crimes. 

During  the  last  ten  years,  interest  in  abolishing  or 
modifying  the  insanity  defense  has  been  renewed 
because  of  several  factors.  Public  of  ficials,  speaking 
for  a  growing  conservative  consensus  and  a  public 
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understandably  disturbed  by  the  failures  of  the  en- 
tire criminal  justice  system,  have  championed  the 
cause  that  the  insanity  defense  is  one  more  indica- 
tion that  the  country  is  "soft  on  crime."  Thus,  in 
1973  President  Nixon  called  for  the  abolition  of  the 
insanity  defense  noting  that  this  proposal  was  "the 
most  significant  feature  of  the  Admirustration's 
proposed  criminal  code." 

A  1981  Attorney  General's  Task  Force  on  Violent 
Crime  proposed  federal  legislation  to  create  a  ver- 
dict of  "guilty  but  mentally  ill,"  similar  to  legislation 
that  had  been  passed  in  a  fevkf  states  such  as  Illinois 
and  Michigan. 

The  hardening  of  American  attitudes  about  crime 
has  not  been,  however,  the  only  cause  of  concern 
about  the  insanity  defense.  Over  the  last  decade,  as 
a  consequence  of  some  civil  libertarian-type  court 
rulings  that  insanity  acquittees  may  not  be  sub- 
jected to  procedures  for  confinement  that  are  more 
restrictive  than  those  used  for  civil  patients  who 
have  not  committed  criminal  acts,  the  insanity  de- 
fense became  a  more  attractive  alternative  for  de- 
fendants to  plead.  As  noted  by  Stone,  over  the  last 
decade  and  for  the  first  time  in  history,  a  successful 
plea  of  insanity  had  "real  bite."'°  Modem  psychia- 
tric treatment,  particularly  the  use  of  antipsychotic 
drugs,  permits  the  seeming  restoration  of  sanity  for 
many  defendants,  even  if  it  cannot  be  known  wiih 
certainty  whether  such  acquittees  still  remain 
dangerous. 

The  consequence  of  the  aforementioned  trends 
has  been  the  rapid  release  from  hospitals  for  a  seg- 
ment of  insanity  acquittees  in  some  states.  In  Michi- 
gan, following  the  McQuillan"  decision,  55.6  per- 
cent of  "not  guilty  by  reason  of  insanity"  patients 
were  discharged  following  a  60-day  diagnostic  com- 
mitment." In  contrast  over  ninety  percent  of  insan- 
ity acquittees  are  hospitalized  in  Illinois  after  the  30 
day  diagnostic  hearing,  with  their  average  length  of 
hospitalization  being  39  months.  Once  tlieir  release 
is  approved  by  the  court,  it  is  almost  always  under 
the  condition  of  participation  in  a  mandatory, 
court-ordered  outpatient  program.  The  exodus  of 
insanity  acquittees  in  some  states  has  alarmed  both 
the  public  and  the  psychiatric  profession  which 
traditionally  has  been  expected  to  play  some  con- 
tinuing role  in  the  social  control  of  persons  found 
not  guilty  by  reason  of  insanity.  The  public's  per- 
ception that  a  successful  plea  of  insanity  is  a  good 
way  to  "beat  the  rap"  contributes  to  a  belief  that  the 
criminal  insaruty  defense  is  not  only  fundamentally 
unfair  ("for  after  all,  he  did  do  it")  but  also  that  in- 
sanity is  a  dangerous  doctrine. 


THE  HINCKLEY  VERDICT 

The  ruling  of  the  District  of  Columbia  jury  in  the 
John  Hinckley  case  catalyzed  many  of  the  above 
and  related  issues  concerning  the  insanity  defense 
and  its  administration.  Following  the  Hinckley  ver- 
dict, some  twenty  bills  were  under  discussion  or  - 
were  introduced  in  the  Congress  that  would  codify, 
for  the  first  time,  a  federal  approach  towards  insan- 
ity and  also  restrict  the  defense.  The  debate  has 
focused  on  the  wording  of  the  insanity  defense,  its 
potential  abolition,  and  on  post-trial  mechanisms 
for  containing  the  insane.  The  Reagan  administra- 
tion has  proposed,  in  effect,  to  abolish  the  tradi- 
tional insanity  defense  and  to  substitute  instead  a 
"mens  rea"  approach.  A  person  would  be  found  not 
guilty  by  reason  of  insanity  only  if  the  person  lacked 
"mens  rea,"  the  required  mental  state  that  is  part  of 
the  definition  of  a  crime.  Another  approach  pro- 
posed a  limited  M'Naghten-type  criterion  to  define 
insanity. 

Other  debates  have  focused  upon  procedural  is- 
sues in  the  law  of  insanity.  In  Mr.  Hinckley's  case, 
'  as  is  presently  the  case  in  about  half  the  states,  the 
government  had  the  burden  of  persuasion  to  prove 
the  defendant's  sanity  beyond  a  reasonable  doubt. 
The  other  states  include  insanity  among  the  so- 
called  "affirmative  defenses,"  placing  the  burden  of 
proving  insanity  upon  the  defendant  rather  than 
making  the  government  prove  sanity.  One  pro- 
posed change  of  the  insanity  defense  is  to  shift  the 
burden  of  proof  to  the  defendant,  rather  than  to  the 
state. 

•Another  focus  of  discussion,  both  prior  to  and 
following  Mr.  Hinckley's  case,  has  been  on  the  na- 
ture and  quality  of  psychiatric  testimony  in  insanity 
trials.  In  particular,  there  has  been  criticism  of  psy- 
chiatric testimony  about  whether  defendants  meet 
(or  fail  to  meet)  the  relevant  legal  test  for  insanity  in 
a  given  jurisdiction.  To  some  extent  the  public  ap- 
pears confused  by  the  so-called  "battle  of  the  ex- 
perts." Unfortunately,  public  criticism  about  the 
"battle  of  the  experts"  fails  to  recognize  or  acknowl- 
edge advances  in  psychiatric  nosolog)'  and  diag- 
nosis that  indicate  a  high  degree  of  diagnostic  relia- 
bility for  psychiatry — 80  percent  or  so — so  long, 
that  is  as  psychiatric  testimony  is  restricted  to  medi- 
cal and  scientific,  and  not  legal  or  moral  issues." 
Sanity  is,  of  course,  a  legal  issue,  not  a  medical  one. 
The  "battle  of  the  experts"  is  also  to  a  certain  extent 
foreordained  by  the  structure  of  the  adversary  sys- 
tem. Experts  often  disagree  in  many  types  of  crimi- 
nal and  civil  trials.  For  example,  other  medical  ex- 
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perts  may  disagree  on  the  interpretation  of  X-rays, 
engineers  on  structural  issues,  and  economists  on 
market  concentration  issues.  American  jurispru- 
dence requires  that  each  side  (defense  and  prosecu- 
tion) makes  the  best  case  it  can  in  the  search  for  the 
just  outcome. 


THE  APA  POSITION 


Should  the  insanity  defense  be  abolished? 

The  American  Psychiatric  Association,  speaking  as 
citizens  as  well  as  psychiatrists,  believes  that  the  in- 
sanity defense  should  be  retained  in  some  form. 
The  insanity  defense  rests  upon  one  of  the  funda- 
mental premises  of  the  criminal  law,  that  punish- 
ment for  wrongful  deeds  should  be  predicated 
upon  moral  culpability.  However,  within  the 
framework  of  English  and  American  law,  defen- 
dants who  lack  the  ability  (the  capacity)  to  rationally 
control  their  behavior  do  not  possess  free  wiU.  They 
cannot  be  said  to  have  "chosen  to  do  wrong."  There- 
fore, they  should  not  be  punished  or  handled  simi- 
larly to  all  other  criminal  defendants.  Retention  of 
the  insanity  defense  is  essential  to  the  moral  integ- 
rity of  the  criminal  law. 

The  aforementioned  points  do  not,  of  course, 
mean  that  the  iixsanity  defense  is  necessarily  "good 
for  psychiatry,"  "good  for  all  criminals"  who  invoke 
the  plea,  or  even  always  "good  for  the  public."  In 
fact,  the  opposite  may  be  the  case.  Psychiatrists,  in- 
deed even  some  psychiatric  patients,  might  be  less 
stigmatized,  less  susceptible  to  criticism  by  the 
media  and  the  public  were  the  Insanity  defense  to 
be  abolished.  Thus  the  Association's  view  that  the 
insanity  defense  should  not  now  be  abolished  is  not 
one  that  it  takes  out  of  self-interest.  Only  a  minority 
of  psychiatrists  testify  in  criminal  trials.  Members  of 
the  American  Psychiatric  Association,  however, 
recognize  the  importance  of  the  insanity  defense  for 
the  criminal  law,  as  well  as  its  importance  for 
genuinely  mentally  ill  defendants  who  on  moral 
and  medical  grounds  require  psychiatric  treatment 
(in  addition  to  restraint),  -rather  than  receiving 
solely  custody  and  punishment. 

To  the  extent  that  changes  need  to  be  made  in  the 
insarxity  defense,  the  Association,  therefore,  rec- 
ommends consideration  of  some  of  the  ideas  dis- 
cussed below  concerning  the  legal  definition  of  in- 
saruty,  the  burden  of  proof,  the  role  that  psychia- 


trists can  or  should  play  within  the  insanity  de- 
fense, and  the  post-verdict  disposition  of  persons 
found  insane. 


Should  a  "guilty  but  mentally  ill"  verdict  be  ' 
adopted  in  the  law  to  either  supplement  or 
take  the  place  of  the  traditional  insanity 
defense? 

While  some  psychiatrists  believe  that  the  "guilty 
but  mentally  ill"  verdict  has  merit  for  dealing  vyrith 
problems  posed  by  the  insanity  defense,  the  Ameri- 
can Psychiatric  Association  is  extremely  skeptical  of 
this  approach.  Currently  nine  states  are  experi- 
menting with  a  "guilty  but  mentally  ill"  verdict  or 
its  equivalent.  They  permit  a  "guilty  but  mentally 
ill"  verdict  as  an  alternative  choice  for  jurors  to  the 
traditional  insanity  defense.  Were,  however, 
"guilty  but  mentally  Ul"  to  be  the  only  verdict  possi- 
ble (besides  guilt  or  innocence),  this  would  be  the 
abolitionist  position  in  disguise.  The  idea  of  moral 
■  blameworthiness  would  be  dimirushed  within  the 
law.  This  does  not  seem  right. 

There  are  also  problems  with  "guilty  but  mentally 
ill"  as  an  alternative  choice  to  the  traditional  insan- 
ity defense.  "Guilty  but  mentally  ill"  offers  a  "com- 
promise" for  the  jury.  Persons  who  might  other- 
wise have  qualified  for  an  insanity  verdict  may  in- 
stead be  siphoned  into  a  category  of  guilty  but  men- 
tally ill.  Thus  some  defendants  who  might  other- 
wise be  found  not  guilty  through  an  insanity  de- 
fense will  be  found  "guilty  but  mentally  ill"  instead. 
The  "guilty  but  mentally  ill"  approach  may  be- 
come the  "easy  way  out."  Juries  may  avoid  grap- 
pling with  the  difficult  moral  issues  inherent  in  ad- 
judicating guilt  or  innocence,  jurors  instead  settling 
conveniently  on  "guilty  but  mentally  ill."  The  delib- 
erations of  jurors  .in  deciding  cases  are,  however, 
vital  to  set  societal  standards  and  to  give  meaning  to 
societal  ideas  about  responsibility  and  nonrespon- 
sibility.  An  important  symbolic  function  of  the 
criminal  law  is  lost  through  the  "guilty  but  mentally 
ill"  approach. 

There  are  other  problems  with  "guilty  but  men- 
tally ill."  Providing  mental  health  treatment  for  per- 
sons in  jails  and  prisons  has,  over  the  years,  proved 
a  refractory  problem."  Yet  the  "guilty  but  mentally 
ill"  approach  makes  sense  only  if  mearungful  men- 
tal health  treatment  is  given  defendants  following 
such  a  verdict.  In  times  of  financial  stress,  the  likeli- 
hood that  meaningful  treatment  for  persons  "guilty 
but  mentally  ill"  will  be  mandated  and  paid  for  by 
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state  legislatures  is,  however,  slight.  This  has  been 
the  outcome  in  Michigan  (the  stale  that  first  em- 
barked upon  the  "guilty  but  mentally  ill"  approach) 
where  even  though  they  have  been  found  "guilty 
but  mentally  ill,"  felons  have  received  no  more 
treatment  than  they  would  have  prior  to  the  new 
law. 

Alternatively,  whatever  limited  funds  are  avail- 
able for  the  treatment  of  mentally  ill  inmates  may  be 
devoted  to  "guilty  but  mentally  ill"  defendants,  ig- 
noring the  treatment  needs  of  other  mentally  ill  but 
conventionally  sentenced  prisoners  who  require 
mental  health  treatment  in  prison. 

The  "guilty  but  mentally  ill"  plea  may  cause  im- 
portant moral,  legal,  psychiatric,  and  pragmatic 
problems  to  receive  a  whitewash  writhout  funda- 
mental progress  being  made.  We  note  that  under 
conventional  sentencing  procedures  already  in 
place,  judges  may  presently  order  mental  health 
treatment  for  offenders  in  need  of  it.  Furthermore,  a 
jury  verdict  is  an  awkward  device  for  making  dis- 
positional decisions  concerning  a  person's  need  for 
mental  health  treatment. 


Should  the  legal  standards  now  in  use 
concerning  the  insanity  defense  be  modified? 

While  the  American  Psychiatric  Association  is  not 
opposed  to  state  legislatures  (or  the  U.S.  Congress) 
making  statutory  changes  in  the  language  of  insan- 
ity, we  also  note  that  the  exact  wording  of  the  insan- 
ity defense  has  never,  through  scientific  studies  or 
the  case  approach,  been  shown  to  be  the  major  de- 
terminant of  whether  a  defendant  is  acquitted  by 
reason  of  insanity.'  Substantive  standards  for  in- 
sanity provide  instructions  for  the  jury  (or  other 
legal  decisionmakers)  concerning  the  legal  stan- 
dard for  insaruty  which  a  defendant  must  meet. 
There  is  no  perfect  correlafion,  however,  between 
legal  insanity  standards  and  psychiatric  or  mental 
states  that  defendants  exhibit  and  which  psychia- 
trists describe.  For  example,  while  some  legal  schol- 
ars and  pracfifioners  believe  that  using  the  word 
"appreciate"  (rather  than  "knowing"  or  "under- 
standing") expands  the  insanity  dialogue  to  include 
a  broader  and  more  comprehprxsive  view  of  human 
behavior  and  thinking,  this  may  not  necessarily  be 
so.  Of  much  greater  practical  significance  is 
whether  the  standard  employed  is  interpreted  by 
individual  trial  judges  to  permit  or  not  permit  psy- 
chiatric testimony  concerning  the  broad  range  of 
mental  functioning  of  possible  relevance  for  a  jury's 


deliberation.  But  this  matter  is  not  easily  legislated. 

The  above  commentary  does  not  mean  that  given 
the  present  state  of  psychiatric  knowledge  psychia- 
trists cannot  present  meaningful  testimony  rele- 
vant to  determining  a  defendant's  understanding 
or  appreciation  of  his  act.  Many  psychiatrists,  how- 
ever, believe  that  psychiatric  informafion  relevant 
to  determining  whether  a  defendant  understood 
the  nature  of  his  act,  and  whether  he  appreciated  its 
WTongfulness,  is  more  reliable  and  has  a  stronger 
scientific  basis  than,  for  example,  does  psychiatric 
informafion  relevant  to  whether  a  defendant  was 
able  to  control  his  behavior.  The  line  between  an  ir- 
resistible impulse  and  an  impulse  not  resisted  is 
probably  no  sharper  than  that  between  tviilight  and 
dusk.  Psychiatry  is  a  deterministic  discipline  that 
views  all  human  behavior  as,  to  a  good  extent, 
"caused."  The  concept  of  volition  is  the  subject  of 
some  disagreement  among  psychiatrists.  Many 
psychiatrists  therefore  believe  that  psychiatric  tes- 
timony (particularly  that  of  a  conclusory  nature) 
about  volition  is  more  likely  to  produce  confusion 
•for  jurors  than  is  psychiatric  testimony  relevant  to  a 
defendant's  appreciation  or  understanding. 

Another  major  consideration  in  articulating  stan- 
dards for  the  insanity  defense  is  the  definition  of 
mental  disease  or  defect.  Definitions  of  mental  dis- 
ease or  defect  sometimes,  but  not  always,  accom- 
pany insanity  defense  standards.  Under  Durham,' 
the  "product  of  mental  illness"  approach,  a  series  of 
legal  cases  in  the  District  of  Columbia,  suggested 
that  (for  purposes  of  criminal  insanity)  'sodo- 
pathy"  or  other  personality  disorders  could  be 
"productive"  of  insanity.  It  was  assumed  by  the  law 
that  such  disorders  could  impair  behavior  control. 
But  this  is  generally  not  the  experience  of  psychia- 
try. Allowing  insanity  acquittals  in  cases  involving 
persons  who  manifest  primarily  "personality  disor- 
ders" such  as  antisocial  personality  disorder  (socdo- 
pathy)  does  not  accord  with  modem  psychiatric 
knowledge  or  psychiatric  beliefs  concerning  the  ex- 
tent to  which  such  persons  do  have  control  over 
their  behavior.  Persons  with  antisocial  personality 
disorders  should,  at  least  for  heuristic  reasons,  be 
held  accountable  for  their  behavior.  The  American 
Psychiatric  Association,  therefore,  suggests  that 
any  revision  of  the  insanity  defense  standards 
should  indicate  that  mental  disorders  potentially 
leading  to  exculpation  must  be  serious.  Such  disor- 
ders should  usually  be  of  the  severity  (if  not  always 
of  the  quality)  of  conditions  that  psychiatrists  diag- 
nose as  psychoses. 

The  following  standard,  recently  proposed  by 
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Bonnie,"  is  one  which  the  American  Psychiatric 
Association  believes  does  permit  relevant  psychia- 
tric testimony  to  be  brought  to  bear  on  the  great 
majority  of  cases  where  crinxinal  responsibility  is  at 
issue; 

A  person  charged  with  a  criminal  offense  should  be 
found  not  guilty  by  reason  of  insaiuty  if  it  is  shown 
that  as  a  result  of  mental  disease  or  mental  retarda- 
tion he  was  unable  to  appreciate  the  wrongfulness  of 
his  conduct  at  the  time  of  the  offense. 

As  used  in  this  standard,  the  terms  mental  disease  or 
mental  retardation  include  only  those  severely  ab- 
normal mental  conditions  that  grossly  and  demon- 
strably impair  a  person's  perception  or  understand- 
ing of  reality  and  that  are  not  attributable  primarily  to 
the  voluntary  ingestion  of  alcohol  or  other  psychoac- 
tive subistances. 

In  practice  there  is  considerable  overlap  between 
a  psychotic  person's  defective  understanding  or  ap- 
preciation and  his  ability  to  control  his  behavior. 
Most  psychotic  persons  who  fail  a  volitional  test  for 
insanity  will  also  fail  a  cognitive-type  test  when 
such  a  test  is  applied  to  their  behavior,  thus  render- 
ing the  volitional  test  superfluous  in  judging  them. 


Should  the  burden  of  proof  in  insanity  cases 
always  rest  with  the  prosecution? 

The  case  of  John  Hinckley  brought  renewed  atten- 
tion to  who  has  the  burden  of  proof  in  insaruty 
cases.  In  the  Hinckley  case,  the  state  had  the  bur- 
den to  prove  Mr.  Hinckley's  sanity  beyond  a  rea- 
sonable doubt.  This  was  a  considerable  burden  for 
the  state  to  overcome.  Legal  scholars  believe  that 
who  bears  the  burden  of  proof  in  a  legal  case  is  a 
matter  of  considerable  import.  This  is  especially  so 
when  what  is  to  be  proven  is  inherently  uncertain. 
And  if  anything  can  be  agreed  upon  about  criminal 
insanity,  it  is  that  insanity  is  a  matter  of  some  uncer- 
tainty. 

At  present  about  half  of  the  states  and  all  the  Fed- 
eral Courts  require  that  once  a  defendant  intro- 
duces into  the  proceeding  any  evidence  of  insanity, 
that  state  then  bears  the  burden  to  prove  the  defen- 
dant was  instead  sane.  An  equal  number  of  states 
and  the  District  of  Columbia;  however,  assign  the 
burden  of  proof  to  the  defendant  who  must  then 
prove  his  insanity  by  "a  preponderance  of  the  evi- 
dence" or  by  an  even  higher  standard  of  proof. 

The  American  Psychiatric  Association  is  exceed- 
ingly reluctant  to  take  a  position  about  assigning 
the  burden  of  proof  in  insanity  cases.  This  matter  is 


clearly  one  for  legislative  judgment.  For  public  pol- 
icy, the  issue  is,  in  part,  whether  the  rights  of  the  in- 
dividual or  the  rights  of  the  state  are  to  be  given 
more  or  less  weight  in  criminal  insanity  trials,  or  as 
is  sometimes  stated,  which  types  of  errors  do  we 
deem  more  or  less  tolerable  in  insanity  trials.  Given 
the  inherent  uncertainties  involved  in  psychiatric 
testimony  regarding  the  defense  and  the  ever-pre- 
sent problems  relating  abstract  legal  principles  to 
controversies  of  such  emotion,  who  bears  the  bur- 
den of  proof  in  insanity  trials  may  be  quite  impor- 
tant. This  is  particularly  so  when  what  must  be 
proved  must  also  be  proved  "beyond  a  reasonable 
doubt."  As  suggested  by  the  U.S.  Supreme  Court  in 
the  Addington  case,"  usually  psychiatric  evidence  is 
not  sufficiently  clear-cut  to  prove  or  disprove  many 
legal  facts  "beyond  a  reasonable  doubt." 

It  is  commonly  believed  that  the  likely  effect  of  as- 
signing the  burden  of  proof  (burden  of  persuasion) 
to  defendants  rather  than  to  the  state  in  insanity 
trials  will  be  to  decrease  the  number  of  such  suc- 
cessful defenses.  This  matter  deariy  requires 
,■  'further  empirical  study. 

Should  psychiatric  testimony  be  limited  to 
statements  of  mental  condition? 

This  area  for  potential  reform  of  the  insanity  defense 
is  one  of  the  most  controversial.  Some  proposals 
would  limit  psychiatric  testimony  in  insanity  de- 
fense trials  to  statements  of  mental  condition,  i.e., 
to  statements  of  conventional  psychiatric  diag- 
noses, to  provision  of  accounts  of  how  and  why  the 
defendant  acted  as  he  did  at  the  time  of  the  commis- 
sion of  the  act,  to  explanations  in  medical  and  psy- 
chological terms  about  how  the  act  was  affected  or 
influenced  by  the  person's  mental  illness.  How- 
ever, under  this  approach,  psychiatrists  would  not 
be  permitted  to  testify  about  so-called  "ultimate  is- 
sues" such  as  whether  or  not  the  defendant  was,  in 
their  judgment,  "sane"  or  "insane,"  "responsible" 
or  not,  etc.  A  further  limitation  upon  psychiatric 
"ultimate  issue"  testimony  would  be  to  restrict  the 
psychiatrist  from  testifying  about  whether  a  defen- 
dant did  or  did  not  meet  the  particular  legal  test  for 
insanity  at  issue.  Thus  the  law  could  prevent  psy- 
chiatrists from  testifying  in  a  conclusory  fashion 
whether  the  defendant  "lacked  substantial  capacity 
to  conform  his  behavior  to  the  requirements  of 
law,"  "lacked  substantial  capacity  to  appreciate  the 
criminality  of  his  act,"  was  not  able  to  distinguish 
"right  from  wrong"  at  the  time  of  the  act,  and  so 
forth. 


12 


13 


145 


The  American  Psychiatric  Association  is  not  op- 
posed to  legislatures  restricting  psychiatric  tes- 
timony about  the  aforementioned  uIHmate  legal  is- 
sues concerning  the  insanity  defense.  We  adopt 
this  position  because  it  is  clear  that  psychiatrists  are 
experts  in  medicine,  not  the  law.  As  such,  the  psy- 
chiatrist's first  obligation  and  expertise  in  the  court- 
room is  to  "do  psychiatry,"  i.e.,  to  present  medical 
information  and  opinion  about  the  defendant's 
mental  state  and  motivation  and  to  explain  in  detciil 
the  reason  for  his  medical-psychiatric  conclusions. 
When,  however,  "ultimate  issue"  questions  are 
formulated  by  the  law  and  put  to  the  expert  witness 
who  must  then  say  "yea"  or  "nay,"  then  the  expert 
witness  is  required  to  make  a  leap  in  logic.  He  no 
longer  addresses  himself  to  medical  concepts  but 
instead  must  infer  or  intuit  what  is  in  fact  unspeak- 
able, namely,  the  probflWere/flfi'ons/ir'p  between  med- 
ical concepts  and  legal  or  moral  constructs  such  as 
free  will.  These  impermissible  leaps  in  logic  made 
by  expert  witnesses  confuse  the  jury."  Juries  thus 
firid  themselves  listening  to  conclusory  and  seem- 
ingly contradictory  psychiatric  testimony  that  de- 
fendants are  either  "sane"  or  "insane"  or  that  they 
do  or  do  not  meet  the  relevant  legal  test  for  insanity. 
This  state  of  affairs  does  considerable  injustice  to 
psychiatry  and,  we  believe,  possibly  to  criminal  de- 
fendants. These  psychiatric  disagreements  about 
technical,  legal,  and/or  moral  matters  cause  less 
than  fully  understanding  juries  or  the  public  to  con- 
clude that  psychiatrists  cannot  agree.  In  fact,  in 
many  criminal  insanity  trials  both  prosecution  and 
defense  psychiatrists  do  agree  about  the  nature  and 
even  the  extent  of  mental  disorder  exhibited  by  the 
defendant  at  the  time  of  the  act. 

Psychiatrists,  of  course,  must  be  permitted  to  tes- 
tify fully  about  the  defendant's  psychiatric  diag- 
nosis, mental  state  and  motivation  (in  clinical  and 
commonsense  terms)  at  the  time  of  the  alleged  act 
so  as  to  permit  the  jury  or  judge  to  reach  the  ulti- 
mate conclusion  about  which  they,  and  only  they, 
are  expert.  Determining  whether  a  criminal  defen- 
dant was  legally  insane  is  a  matter  for  legal  fact- 
finders, not  for  experts. 


WJiat  should  be  done  with  defendants 
following  "not  guilty  by  reason  of  insanity" 
verdicts? 

This  is  the  area  for  reform  where  the  American  Psy- 
chiatric Association  believes  that  the  most  signifi-. 
cant  changes  can  and  should  be  made  in  the  present 


administration  of  the  insanity  defense.  We  believe 
that  neither  the  law,  the  public,  psychiatry,  or  the 
victims  of  violence  have  been  well-served  by  the 
general  approach  and  reform  of  the  last  ten  years, 
which  has  obscured  the  quasi-criminal  nature  of  the 
insanity  defense  and  of  the  status  of  insanity  acquit- 
fees. 

The  American  Psychiatric  Association  is  con- 
cerned particularly  about  insanity  acquittals  of  per- 
sons charged  with  violent  crime.  In  our  view,  it  is  a 
mistake  to  analogize  such  insanity  acquittees  as 
fully  equivalent  to  dvil  committees  who,  when  all 
has  been  said  and  done,  have  not  usually  already 
demonstrated  their  clear-cut  potenticd  for  danger- 
ous behavior  because  they  have  not  yet  committed 
a  highly  dangerous  act.  Because  mental  illness  fre- 
quently affects  the  patient's  ability  to  seek  or  accept 
treatment,  we  believe  that  civil  commitment,  as  a 
system  of  detention  and  treatment,  should  be  pred- 
icated on  the  severity  of  the  patient's  illness  and/or 
in  some  instances  on  the  mental  patient's  potential 
for  perpetrating  future  violence  against  others.  The 
usual  civil  committee  has  not,  however,  committed 
nor  vdll  he  commit  in  the  future  a  major  crime.  Most 
mentally  ill  persons  are  not  violent."  By  contrast, 
the  "dangerousness"  of  insanity  acquittees  who 
have  perpetrated  violence  has  already  been  demon- 
strated. Their  future  dangerousness  need  not  be  in- 
ferred; it  may  be  assumed,  at  least  for  a  reasonable 
period  of  time.  The  American  Psychiatric  Associa- 
tion is  therefore  quite  skeptical  about  procedures 
now  implemented  in  many  states  requiring 
periodic  decisionmaking  by  mental  health  profes- 
sionals (or  by  others)  concerning  a  requirement  that 
insanity  acquittees  who  have  committed  previous 
violent  offenses  be  repetitively  adjudicated  as 
"dangerous,"  thereupon  provoking  their  release 
once  future  dangerousness  cannot  be  clearly 
demonstrated  in  accord  with  the  standard  of  proof 
required. 

While  there  are  no  easy  solutions  to  these  prob- 
lems, the  following  are  some  potential  alternatives 
for  the  future. 

First,  the  law  should  recognize  that  the  nature  of 
inhospital  psychiatric  intervention  has  changed 
over  the  last  decade.  Greater  emphasis  is  now 
placed  upon  psychopharmacological  management 
of  the  hospitalized  person.  Such  treatment,  while 
decirly  helpful  in  reducing  the  overt  signs  and 
symptoms  of  mental  illness,  does  not  necessarily 
mean,  however,  that  "cure"  has  been  achieved — 
nor  that  a  patient's  "nondangerousness"  is  as- 
sured. Continuing,  even  compelled,  psychiatric 
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treatment  is  often  required  for  this  population  once 
the  patient  is  released  from  the  hospital. 

Although  some  insanity  acquittees  will  recover  in 
such  facilities,  there  can  be  no  public  guarantee. 
Therefore,  the  presumption  should  be  that  after  ini- 
tial hospitalization  a  long  period  of  conditional  re- 
lease with  careful  supervision  and  outpatient  treat- 
ment will  be  necessary  to  protect  the  public  and  to 
complete  the  appropriate  treatment  programs.  Un- 
fortunately however,  many  jurisdictions  have 
neither  the  trained  persoruiel  nor  appropriate  out- 
patient facilities  and  resources  fo  provide  for  such 
close  management  of  previously  violent  persons 
who  are  conditionally  released.  Where  statutes  pro- 
vide for  conditional  release  and  judges  allow  it 
without  these  necessary  resources,  the  public  is 
subjected  to  great  risk  and  the  insanity  acquittee  is 
deprived  of  an  opportunity  for  a  necessary  phase  of 
treatment. 

At  any  hearing  that  might  order  the  conditional 
release  of  an  insanity  acquittee,  the  following  ques- 
tions must  be  answered  affirmatively.  Has  a  coher- 
ent and  well  structured  plan  of  supervision,  mam- 
agement,  and  treatment  been  put  into  place?  Is  this 
plan  highly  likely  to  guarantee  public  safety  while 
maximizirig  the  chances  for  rehabilitation  of  the  in- 
sanity acquittee?  Are  the  necessary  staff  and  re- 
sources available  to  implement  the  plan?  Is  there  in 
place  a  procedure  to  reconfine  the  insanity  acquit- 
tee who  fails  to  meet  the  expectations  of  the  plan? 

For  some  acquittees  contingent  release  is  not 
possible  because  of  the  risk  to  society,  the  lack  of  re- 
sources, or  other  relevant  legal  considerations.  Yet 
because  psychiatry  has  no  more  to  offer  the  acquit- 
tee, continued  corJinement  caruiot  be  justified  on 
IherapeuHc  or  psychiatric  grounds.  When  there 
exists  no  realisfic  therapeutic  justification  for  con- 
finement, the  psychiatric  facility  becomes  a  prison. 
The  American  Psychiatric  Association  believes  this 
hypocrisy  must  be  confronted  and  remedied.  One 
appropriate  alternative  is  fo  transfer  the  locus  of  re- 
sponsibility and  confinement  for  such  acquittees  to 
a  nontreatment  facility  that  can  provide  the  neces- 
sary security. 

The  American  Psychiatric  Association  believes 
that  the  decision  to  release  an  insanity  acquittee 
should  not  be  made  solely  by  psychiatrists  or  solely 
on  the  basis  of  psychiatric  testimony  about  the  pa- 
tient's mental  condifion  or  predicfions  of  future 
dangerousness.  While  this  may  not  be  the  only 
model,  such  decisions  should  be  made  instead  by  a 
group  similcir  in  composition  to  a  parole  board.  In 
this  respect,  the  American  Psychiatric  Association 


is  impressed  with  a  model  program  presently  in  ofv 
eration  in  the  State  of  Oregon  under  the  aegis  of  a 
Psychiatric  Security  Review  Board.'""  In  Oregon  a 
multidisciplinary  board  is  given  jurisdicfion  over 
insanity  acquittees.  The  board  retains  control  of  the 
insanity  acquittee  for  a  period  of  time  as  long  as  the 
criminal  sentence  that  might  have  been  awarded 
were  the  person  fo  have  been  found  guilty  of  the 
act.  Confinement  and  release  decisions  for  acquit- 
tees are  made  by  an  experienced  body  that  is  not 
naive  about  the  nature  of  violent  behavior  committed 
by  mental  paHents  and  that  allows  a  quasi-criminal 
approach  for  managing  such  p>ersons.  Psychiatrists 
participate  in  the  work  of  the  Oregon  board,  but 
they  do  not  have  primary  responsibility.  The  Asso- 
ciation believes  that  this  is  as  it  should  be  since  the 
decision  to  confine  and  release  persons  who  have 
done  violence  to  society  involves  more  than  psychi- 
atric considerations.  The  interest  of  society,  the  in- 
terest of  the  criminal  justice  system,  and  the  interest 
of  those  who  have  been  or  might  be  victimized  by 
violence  must  also  be  addressed  in  confinement 
and  release  decisions. 

'  In  line  with  the  above  views,  the  American  Psy- 
chiatric Association  suggests  the  foUovtring  guide- 
lines for  legislation  dealing  with  the  disposition  of 
violent  insanity  acquittees. 

1.  Special  legislation  should  be  designed  for 
those  persons  charged  with  violent  offenses  who 
have  been  found  "not  guilty  by  reason  of  insanity." 

2.  Confinement  and  release  decisions  should  be 
made  by  a  board  constituted  to  include  psychia- 
trists and  other  professions  representing  the  crimi- 
nal justice  system — akin  to  a  parole  board. 

3.  Release  should  be  conditional  upon  having  a 
treatment  supervision  plan  in  place  with  the  neces- 
sary resources  available  to  implement  it. 

4.  The  board  having  jurisdiction  over  released 
insanity  acquittees  should  have  dear  authority  to 
reconfine. 

5.  When  psychiatric  treatment  within  a  hospital 
setting  has  obtained  the  maximal  treatment  benefit 
possible  but  the  board  believes  that  for  other 
reasons  confinement  is  still  necessary,  the  insanity 
acquittee  should  be  transferred  to  the  most  appro- 
priate norJiospital  facility. 

In  general,  the  American  Psychiatric  Association 
favors  legislation  to  identify  insanity  acquittees 
who  have  committed  violent  acts  as  a  sf)edal  group 
of  persons  who,  because  of  the  important  societal 
interests  involved,  should  not  be  handled  similarly 
to  other  civil  committees. 

Although  efforts  to  treat  mentally  disordered  of- 
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fenders  have  met  with  limited  success,  we  should 
also  increase  our  commitment  to  developing  and 
implementing  new  treatment  approaches  for  those 
•adjudicated  insane.  There  are  practical  as  well  as 
humanistic  reasons  for  making  this  recommenda- 
tion. A  certain  number  of  those  who  plead  insanity 
will,  whatever  their  disposition,  evenhjally  be  re- 
leased to  society.  To  whatever  extent  their  sanity  is 
restored  or  their  capacity  to  adhere  to  proper  con- 
duct is  enhanced,  the  public  will  receive  that  much 
more  protection  from  crime. 
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WASHINGTON  POST,  January  20,  1«83 

Psychiatrists  Issue  Report 

Insanity  Law  Revision  Asked 


By  Victo  Cohn 

WutUa«UB  PoKSUfl  Wmw 

"The  controversial  "insanity  de-' 
fense"  under  whidi  John  W.  Hindc- 
ley  was  found  not  guihy  of  the  at- 
tempted assaasinaUon  of  President 
Reagan  should  be  tightened  so  per- 
sons with  antisocial  personality  dis- 
orders are  not  released  into  society 
after  committing  crimes,  the  Amer- 
ican Ps>'chiatric  Association  said  yes- 
terday. 

The  group,  which  is  the  major 
psychiatric  organization  in  the  Unit- 
ed States,  called  for  new  steps  to 
protect  the  public  from  the  release 
of  both  "antisociaT  and  "insane"  per- 
sons who  have  committed  crimes. 

Psychiatrists  are  unable  to  predict 
which  persons  might  be  dangerous, 
tlte  grot^  said,  anid  their  testimony 
in  court  cases  should  be  limited  to 


the  area  of  thdr  expertise--the  de- 
fendant's mental  state  and  motiva- 
lion. 

At  the  aame  time,  the  APA  <ie- 
fended  the  insanity  defense  because 
it  rests  on  a  fundamental  tenet  of 
-^criminal  law, "that  punishment  for 
'wrongful  deeds  "should  be  predicated 
upon    moral    respcnsibility" — dtat   .*      . 
persons  «o  vmeDtaQy  amfiBed  that    \ 
they  dont  compreherjd  v/bat  they    ! 
are  doing  should  not  be  expected  to    ' 
bear  respon^bility  for   something 
they  can't  understand. 

The  APA,  which  represents 
28,000  American  psychiatrists,  urged 
four  far-reaching  changes  in  the  han- 
dling of  defendants  who  plead  insan- 
ity: 

•  Acquitting  persons  oa  grounds 
of  insaiiity  only  if  th^  if  they  an 

diagnosed  as  hamg  a  'serious"  mental  disor- 
der,  whidi  usually  means  a  psychosis  rather 
than  the  less-serious  "antisocial  personality 
disorder." 

A  psychotic  can  be  defined  as-eomeone  w^io 
38  frequently  out  of  touch  with  reality.  A  per- 
son with  an  antisocial  personality  disorder  usu- 
ally knows  he  is  committing  antisocial -acts  but 
doesn't  care. 

*  Holding  persons  with  antisocial  -personal-  ' 
it}'  disorders  "accountable  for  their  behatior,"  : 
in  accord  with  latest  psychiatric  thinJcinjr  tod 
treatment 


Psychiatrists     believe    antisocial     persorjs 
should  be  forced  to  face  the  consequences  of  . 
,  their  ads.      ^  * 

'      «  Asking  psydiiatrists  to  testify  only  on 
their  area  of  competence — the  nature  of  a  de--' 
fendant's  mental  state  and  motivation — but.. 
not  on  whether  a  defendant  is  "insane"  or  can 
,  be  held  legally  "responsible." 

These  are  legal  and  social  questions  on 
which  only  a  jury  or  judge  are  "the  experts," 
the  APA  said. 

•  Freeing  possibly  dangerous  persons  who 
are  judged  "not  guilty  by  reason  of  insanity" 
only  after  a  body  such  as  a  parole  board  de- 
termines the  best  course  to  protect  the  public, 
as. psychiatrists  themselves  are  unable  to  pre- 
dict "dangerousness." 

In  some  cases,  the  APA  said,  this  might 
mean  conditional  release;  in  others,  compulsory 
treatment,  and  sometimes  confinement  in  a 
mehtal  hospital  or,  if  no  hospital  is  appropri- ' 
ate,  'a  non-treatment  fadlity  that  can  provide 
the  necessary  security,"  whidi  could  mean  a- 
.jail  or  prison.  .   ^     '■ 

The  public,  the  APA  said,  is  not  being -well* 
rserved  by  releasing  such  persoil: 

^ven  a  man  who  has  killffl^may  receive] 
-  only  50  days  of  confinement  in  a  miental  bes- 

:  pital,"  said  Dr.  .Loren  Roth,  dir«lor  of  law  and 
psychiatry -at  PittsburghV  Western  Psydiiatric 
Institute,  at  a  news  oonfererjce.      ■ 

Roth  diaired  an  Insanity  Defense  Work 
Group  Jiamed  by  the  APA  last  year  in  the" 
wake  of  the  furor  over  the  Hinddey  verdict 

*  and  new  debates  on  the  insanity  defense  in 
Congress  ^d  several  state  legislatures. 
.  The  -work  group's  report,  adopted  by  the 
APA  trusteesT  is  Ihe  first  comprehensrre  one 
on  the  subject  in  the  APA's'  138-year  lustory.  . 
Of  Hinddey,  Roth  would  say  only,  "I  would 
not  presume  to  diagnose  him  since  I  did  not 
examine  him." 
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Wall  Street  Journal,  Thurs.,  January  20.  1983 


Insanity  Defense 
Should  Be  Narrowed, 
Psychiatrists  Say 

•       ♦       ♦ 

Group's  Statement  Urges 
Granting  Acqxiittals  Only 
For    'Serious'    Disorders 


By  RoBEBT  E.  Taylor 

affRrponrrof  Tin  W*ij.  Stkxtt  Joumnjo. 

VASmNGTON-The  Amencau  Psydnai- 
AssoaaaoD  urfea  Uiai  the  msamty  de- 
e  be  narrowed  and  tliat  people  found  in- 
at  of  violent  crimes  due  to  insanity  face 

-  e  cemin  treanneat  or  unpnsoninent. 
"he  policy  statement  by  the  27,0ClO-ptiysi- 

:  group  trails  a  spate  of  proposals  to  te- 
:t  the  msamty  defense  after  John  Hindj- 
i  successful  use  of  It  to  win  an  acquittal 

;  zhaijes  of  atiemptln j.  to  Idll.  Prtsideni 
fan  <uul  three  other  rmm.-.-^  ;.  j 
iut  the  statement  stops  considerably 
1  of  proposals  by  thejieagaaaflmliistia- 
thai,  in  Attorney  'General  William 
•nch  Smith's  wuiUs.  "would  «hn>»T»i  the 
sity  defense  to  the  ma-nmum  extent 
raaed  under  the  csnsntotlon." 
chotlc  Persons 

he  assorl?non  said  the  law  should  be 
i?ed  to  dartfy  that  a  mental  disorder 
St  be  sertoas"  to  Jtstlfy  acqmttal  due  to 
nity.  The  psychiatnsts  cnOazed  a  series 
fai  ruilngs  that  approved  flnrfiTip:  of  in- 
ry  for  persons  with  abnormal  petsonall- 
ydoz  as  antisocial  characters  who  shun 
lie  and  rob  or  mug  others  ■without  re- 
>e. 

T.  Loren  Roth,  rtiairniaTi  of  the  panel 
produced  the  statement,  said  many  per- 
wnh  such  disorders  are  able  to  per- 

'  ;  reality  acaaately  and  control  their 

-net.  ■••' 

he  avaxiatlon  said  the  insanity  defense 


should  apply  only  to  persons  who  are  psy- 
chotic, meaning,  in  Dr.  Roth's  words,  "their 
perception  of  reality  is  severely  impaired." 
He  wouldn't  say  whether  this  would  apply  to 
Mr.  Hinckley. 

The  association  also  suggested  dropping 
language  in  federal  law  that  extends  the  in- 
sanity defense  to  otherwise  sane  persons 
who  occasionally  lose -their  ability  lo  control 
their  behavior  when  overcome,  for  instance, 
by  an  Irresistible  impulse. 

The  assoaaQon  said  this  test  is  so  unreli- 
able that  "the  line  between  an  irresistible 
impulse  and  .an  impulse  not  resisted  is  prob- 
ably no  sharper  than  that  between  twilight 
and  dusk." 

Oregon  Program 

The  psychiatnsts  also  called  for  greater 
supervision  of  persons  who  are  actjuitted  by 
reason  of  insanity  after  they  have  commit- 
ted violent  acts.  The  assoaation  critidzed 
state  procedures  providing  for  release  of 
such  persons  as  soon  as  psychiatnsts  are  un- 
able to  certify  that  they  iiose  further  danger 
to  themsevles  or  others.  It  also  questioned  a 
ruling  by  the  court  of  appeals  here  thafgirh 
persons  have. a  nmsniiillmial  rlgU  to  be-, 
freed  t7nlf*s  the  govenunent  can  prove  by 
"dear  and  catmndng"  evidence  that  they 
are  111  or  dangerous. 

IitsTwd.  tbe.assodatlan  said  It  may  be 
assumed  that  persons  ~wtio  have  been  vio- 
lently Insane  will  contlime  to  be  dangerous 
for  a  "reasonable"  penod  Nodng  that  there 
can  be  no  guarantee  that  these  people  are 
cured.  It  said  their  release  should  commonly 


be  contingent  on  continued  treatment.  Bar- 
ring that,  they  may  be  transferred  to  a 
prison.  It  said.  And  It  recommended  an  Ore- 
gon program  in  which  psychiatnsts  and  law 
enforcement  experts  perform  like  a  parole 
board:  deciding  when  to  release  those  who 
had  been  acquitted  because  of  insanity  and 
retaining  authority  to  revoke  release  as  long 
as  a  cn-minal  prison  sentence  could  have 
been  imposed. 

Last  year,  Uie  Reagan  administration 
proposed  limiting  the  insanity  defense  to 
persons  who  didn't  know  what  they  were  do- 
ing when  they  committed  an  Illegal  act,  and 
alJowmg  a  verdict  of  "guilty,  but  mentally 
ill."  A  Justice  Department  spokesman  said 
the  administration  will  press  this  proposal 
again  this  year.  Efforts  to  revise  the  insan- 
ity defense  are  expected  In  both  houses  of 
Congress  this  year. 

Attorney  General  Smith,  testifying  last 
year  for  the  administration's  proposal,  told 
the  Senate  Judiciary  Committee  that  It 
would  bar  the  msanity  defense  even  for 
someone  "who  "was  acting  on  "an  Irrational 
or  Insane  belief'  when  he  ir.ientlonally  shot 
another  person. 

.  The  assnciarlrm  rejected  txnh  proposals. 
It  said  Thai,  for  moral  reasons,  guilt' 
shouldn't  be  ascribed  to  -persons  whose  in- 
sanity prevents  sell-controL  It  also  said  that 
juries-  tmgtit  and-  a  verdict  of  guilty  but 
mentally  ill  an  easy  'way  out  of  choosing  be 
tween  guilty  or  insane,  and  that  there  Is 
"slight"  likelihood  thai  such  defendants 
would  recewe  meanmglnl  mental  treatment 
In  times  of  flnannal  stress. 


C-E  Lummus  is  project- 
manasing  the  first 
commercial-scale  coal 
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Psychiatrists  want  burden 
of  defining  insanity  lifted 


ByEUenHale 
USA  TODAY 

WASHINGTON  —  The  na- 
tion's psycliiatrists  shouldn't  be 
expected  to  define  who  is  in- 
sane and  who  isnX  fhe  Ameri- 
can Psychiatric  Association 
said  Wednesday  in  Its  fiist  ma- 
jor statement  on  the  controver- 
sial criminal  insanity  delense. 

Tht  27,000-member  associa- 
tion also  says  that  only  deJen- 
fianK  who  suller  "severe  .and 
serious  mental  Illness"  —  not 
those  with  less  serious  anti-so- 
cial T>ersoiiallty  disorders  — 
vshould  win  acquittal  by  reason 
■of  insanity. 
_  Is  a  thirtl  major  i  fCYinimcrh 
dation,  the  APA  said  psychia- 
trists shouldn't  be  the  only  ones 
to  decide  -when  a  hospitalized 
defendant  is  well  and  ready  to 
be  released.  A  committee 
much  like  a  parole  board 
should  make  that  decision. 

The  APA's  24-page  report 
was  drawn  up  largely  in  re- 


sponse to  the  nationwide  con- 
troversy that  followed  the  June 
21  acquittal  of  would-be  presi- 
dential Bggflgqn  John  Hinckley. 
The  verdict  of  not  guilty  by 
reason  of  insanity  prompted 
more  than  a  dozen  congressio- 
nal bills  to  clarify  the  insanity 
defense.  None  i)^sed. 

Within  six  months,  at  least  24 
states  bad  taken  some  action 
toward  revising  insanity  de- 
fense laws. 

•  Wednesday's  report,  to  be 
circulated  to  lawmakers  and 
psychia&ists  as  guidelines  only, 
appears  to  be  an  attempt  to  put 
more  distance  bellreen  psychl- 
atrists  and  the  legal  system  by 
reducing  the  traditional  role 
p^cMatrlsts  have  played  in 
criminal  Insanity  cases. 

"TTiey  cant  stand  the  heat, 
so  they  want  to  get  out  of  the 
kitchen,"  said  Louis  Linden,  ex- 
-«cutive  director  of  the  National 
Association  of  Criminal  De- 
fense Lawyers.  "As  long  as  we 
as  a  sode^  decide  ttiat  people 


should  not  be  sent  to  jail  for  t>e- 
Ing  sick,  we  are  going  to  have 
to  deal  with  the  fact  that  there 
are  doctors  who  know  more 
about  sickness  than  the  rest  of 
us." 

But  Loren  Roth,  chairman  of 
the  report  committee  and  a 
professor  at  the  University  of 
Pittsburgh,  said  the  psychia- 
trist's role  is  "to  help  the  jury 
understand  why  the  person 
committed  the  act,"  not  decide  • 
legal  insanity. 

Psychiatrists  and  lawyers  of- 
ten Ha<:h  over  that  legal  deftnt- 
tlon,  adopted  in  the  1950s: 
Whether  the  defendant  had  tbe 
■"substantial  capacity  to. a]>pre- 
r<pti^  the  criminality  cf  his  act 
or  to  conform  his  conduct  to 
the  requirement  of  the  law." 

Ronald  T.  Weiner,  psytila- 
try  professor  at  American  Uni- 
versity, agrees  with  the  APA 
report.  The  most  we  can  xJo  is 
tell  if  a  person  has  a  mental  dis- 
order. We  can't  tell  Jf  they 
were  criminally  responsible." 
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OMAHA.WORLD-HERAID  Thursday,  Jfifluaiy^.lSQ    -43 


Hinckley  Verdict  Eromptslnsan^^ 


Washington  !(AP)  —  Using  John 
iijuclOev's  «cquKial  as  its  spnngboard.  - 
the.  Ain«ncan  Psychiatric  Association 
TKominended  Wednesday  that  defech 
danis  lound  innocent  by  reason  o(  insaiK. 
itv  be  subject  to  passible  impriscmiseflt 
alter  they  are  no  longer  deemed  insane, 

Under  Uie  proposal,  a  Hinckley  could 
be  made  to  serve  the  same  seitence  as 
a  sane  person  convicted  o(  the  sante 
cnme.        ^,        .'-.—..  ,-■*-  ■"'  \.iv 

HincWey,  who  shot  and  wounded  Pre- 
sident Reagan  and  three  others,  was 
acquitted  last  June  21  and  remains  con- 
fined ai  Si.  £:ii£beths  Hospital  until  a 
judge  orders  that  he  be  ireed.  St.  Eliza- 
beths is  a  fede.'^l  mental  msiitutioQ  in 
Washmgion. 

In  the  uproar  that  followed  the 
Hinckley  tr^ai,  some  20  bills  were  dis- 
cussed or  introduced  in  Congress  to  res- 
trict the  msanity  delense. 

There  was  cniicism  of  Judge  Baf- 
nngton  D.  Parker's  instruaions  that 
the  jui->'.  could  convict  Hinckley  only  if 
the  government  had  proved  he  was. 
sane  at  the  time.of^the  :^ootiiiff^ 


';  tfaiere  was  widespread  carpmg  about  the  ^ 

tptality  of  psychiatric  lestimcny  in  a-^ 

"  sanity  trials.       -l    />...    ,-,     ..v      % 

*X  'Tbepsychiatricgroup,.wb09e manual^ 

s.bf  mental  disoolers  wasamrpial  text- ^' 

ftook  at  the. HincWgy- trial r«^^  te.was  f 

panicularty  concerned  about '  insanity  < 

acquittals  of  people  cha:;ged  with  vi>  u 

lent  crimes.         ;•  -  '  i  a 

..   "The  'dangerousness'  of  insanity  ac-  £ 

'  quittees  who  have  perpetrated  violence  I 

has  already'  been  detnonstrated,""  the  f 

APA  said.  "Their  future  dangerousness  f 

'  need'not  be  inferred.  Jt  jnay  be  as-  • 

.  sumed,  at  least  for  a  reasonable  period  :'. 

of  time,".     ^^:''  ,■':       .-   ■'  ; 

■  The  APA  sJaid  niodem  psychiatric  ■; 
treatment  m  hospitals  einphasizes  re-  '■ 

■  duciion  of  mental  illness  sytnptoms  and 't 
that  does  not  necessarily,  mean  a  cure  '. 
has  been  achieved.  That  means  treai- ' 

,  -meni  often  is  required  after  a  patient  is  l 
released.  J  ..  .    J. . :  ■  ■ 

"There  can  be  no  public  guarantee,"  ' 

"the  statement  said.  It  also  said  that  to . 

protect  the  public,  any  defendant  re- " 

leased  should 'be  carefully  sutaervised  t; 


and  made  to  undergo  oul^pttiqusjcatj/ 

TnenL     ■•.■i^''-     '■'     ^  -''?f  1I'« 
If  that  ts  not  available,  the  APA  said,, 
ibe  person  should  not  be  freed.'  ^-    .    ^.' 
The'associatiOD  piaiseda  progxaic  Js. 
Oregon  where  a  panel  —  similar  to  a  ■.  • 
parole  board—  has  contjpl  ~as  long  as' 
the  -crimmal  sentfnfy  that  might  bavt  '.■ 
been  awarded  were  the  person  to  have." 
been  found  guilty  of  the  act"  ; 
•  The  aPa  Tecommended  that  **when' 
psychiatric  treatmeni  within  a  hospital; 
setting  has  obtained  the  maximal  treat-' 
mem  benefit  possible,  but  the  board  be: . 
lieves      that      for      other      reasons' 
confinement  is  still  necessary,  the  in-', 
sanity  acquitiee  should  be  transferred 
to  the  most  appropriate  non-hospital  fa-~. 
cility."""  •   ■  ■■; 

The  association  "speaking  as  citizens  . 
as  well  as  psychiatrists"  believes  that 
the  insanity  defense  should  be  retained 
in  some  form.  But  ii  counseled  against 
widely  advocated  verdicts  of  "guilty 
but  mentally  ill,"  now  being  tested  in  • 
ninp states.-'- :. "■ '.- .■-  -  •-  -'X 
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/Doctors  urge  tigtitei 
of  iasamtyjiefense  rules 


WASHINGTON  —  The  Ameri- 
can Psychiatric  Assodation  iffged 
Wednesday  that  some  form  of  in- 
sanity defense  be  retained  in  crim- 
inal trials  but  called  for  a  '*tighten- 
ixig  up"  of  standards  aiui  proce- 
dm^s  to  protect  tbe  public  against 
premature  release  of  potentially 
dangerous  individuals. 
.  In  its  first  comprebensve  state- 
ment on  tbe  issue,  tbe  APA  urged 
that  the  insanity  defense  be  used 
only  in  cases  of  serious  mental  ill- 
ness, that  psychiatrists  not  be 
aakedr  to  make  conclusive  judg- 
ments £5  to  whether  a  defendant  ts 
legally  sane  or  insane  and  that 
standards  be  tl^ened  to  make  it 
more  difficult  for  people  acquitted 
by  reason  of  insanity  to  be  re- 
leased from  mental  institutions. 

"We're  not  for  abolition  but  for 
tightening,"  saidXoren  Roth,;prD- 
fessor  of  psychiatry  at  the  Univer- 
sity of  Pittsburgh  and  chairman  of 
tbe  groixp  that  drafted  tbe-assoda- 
-  tion's2&-page  paper. 

The  27,S00-member  association 
'was  moved  to  takea  stand  on  tbe 
insanity  defense  because  of  public 
sad  legislative  outrage  over  tbe 
acquittal  last  year  of  John  W. 
JQnckley  Jr.,  who  admitted  shoot- 
ing'President  Reagan  and  three 
other  men  in  Mar^  1981  bdt  was 
-found  sot  guilty  by  reason  of  jnsan- 
;tty. 

The  APA's  statement,  however, . 

ide  XX)  judgment  as  to  -whether 

Hinckley  verdict  was  ixvper, 

I,  at  a  news  conference  Wednes- 

iy.  Roth  refused  to  speculate  on 

Ibether  the  standards  and  proce- 


dures endorsed  by  the  aasooM&m 
Implied  an  assodatiMi  view  ftmt 
Ehx±l^'s  caae  ^nuld  have  beep 
bandied  differestiy. 

Roth  said  tbe  fltMetnpnt  was  iz^ 
tended  primarily  to  guide  tbe 
thinking  of  federal  and  state 
lawmakers  as  they  consider 
scores  of  proposals  to  refurm  or 
ahf>])«;h  the  insanity  defense. 

The  APA  urged  that  tbe  insanity 
defense  be  retained  in  some  form: 
because  it  rests  upon  "(me  of  the 
fundamental  premises  of  tbe  crim* 
inal  law/'  that  people  should  be 
punished  only  if  they  are  morally 
responsible  for  wrongful  deois. 

The  APA  said  it  was  "eztremeiy 
skeptical"  about  efiorts  to  replace 
verdicts-of  *'sot  guilty  by  reason  of 
insanity"  with  verdicts  «f  **guilty 
bet  mentally  HL"  It  suggested  that 
this  amonoted  to  abolition  -of  tbe 
defense  ivdisguise  and  would  give 
juries  an  ^"easyjway  4N2t"  to  avoid . 
^grappIing  with  difficult  issnet  d 
gvdlt  and  innocence. 

Bat  tbe  APA  urged  that  insanity ' 
acquittals  be   granted  only  for 
mental  disorders  as  severe  as  psy- 
choses and  not  ga>erally  for  "pa*'  - 
sooality  disorders"  or  anti-sodal 
personalities. 

The  statexnent  "was  reviewed  iy 
T5  experts  on  tbe  insanity  defense 
and  approved  by  the  APA'sfidue 
of  Delegates  and  Board  oUlntMt-^ 
ees.  It  claims  to  reflect  the  judg>. 
ment  of  **tbe  vast  majori^  of  psy- 
chiatrists" informed  about  the  ip 
sue. 


21-253    0-84-11 
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Psychiatrists^  groupiaskm 
y  iris anity  plea  chang(^ 


I'nileJ  TresM  Inlmictionel 


•TT'-iCJ' 


WASHINGTON  —  The  -Amencan 
Psychjainc  Association  called  on  the' 
legal  system  yesterday  to  maintain 
some  form  of  the  insanity  defense,  but 
said  it  should  be'iised  only  in  cases  of 
serious  mental  illness.    -  "•  '  ■ 

In  its  first  comprehensive  statement 
on  the  controversy,  the  association 
said  it  was  skeptical  of  proposals  for  a 
verdict  i>f  guilty  but  mentally  ill  be- 
cause tiii  "idea  of  moral  blameworthi- 
ness" would  be  diminished  within  the 
law. 

;      STht  )dea  of  a  guilty-but-mentally-ill 

law  has  been  promoted,  in  the  fiawaii 

Legislature  ior  the  past  several  years. 

-   Gov.  George  Ariyoshi  has  said  he  -will 

■  .ask  the  Legislature  again  ;this  .session 

to  consider  the  propo^iL)  .     ■./-■.■..l. 

The  psychiatrists'  report  said  Ihf  in^ 

"sanity  defense  should  be  continued  in 

'  ■  some  ?onn  because  it  ""rests  upon  one 

of  the  fundamenlaT  premises  of  the 

triminal  law,'_-that  punishment  for. 

'/sTongful  deeds  should  :be  predicated 

' upon  moral  culpability."  ■  .-.■.. 

'.'The  association   also  recommended 
that  changes 'should  be  made  in,  the. 
■way  defendants  are  handled  after  they  ' 
are  found  not  guilty  by  reason  of. in- ' 
sanity.        .     •'      -  -  .   .'        : 

'      '  -^'A--  _"'-.'   -v'    •:"' 

"We  believe  ihat  neither  the"  law.  j 
the  public  psychiatry,  nor  the  victims 'i 
of  violence  have  been  well. served  by  ■ 
the  general   approach  and  'reform  of 
the  last  10  years."  the  association,  said.,  j 

The  report  said  a  decision  to  release  j 

a  person  found  not  guilty  by  reason  of  | 

insanity  should  not  be  made  solely  by  J 

•psychiatrists  or  strictly  on  the  basis  of; 

•  psychiatric  testimony.  '  : .  - '         i." •'- 

"In  general,  the  American  Psychiat- 
ric Association  favors  legislation  to 
identify  insanity  acquittees  who  have 
committed  violent  acts  as'  a  special 
group  of  persons  who.  because  of  the 
important   societal   interests,  involved. 


should -not   be"  hatidled  similarly   to' 
■'others"  committed  to  mental  institu- 
^tions  under  civil  procedures,  the  report  ■' 
'"said.  , '_.,  .  .    -'     . 

Calls  for  reforming  or  abolishing  the 
insanity"  defense    were    renewed   last 

■  June  after  John  VJ.  Hinckley  Jr.  was 
.  found  not  guilty  by  reason  of  insanity 

■  for   shoo'ting  .President    Reagan   and 
•  three  others. 

Hinckley  has  been  committed  indefi- 
nitely to  a  ■Washington  mental  hospi- 
tal. He  has  said  that  he  hopes  to  be 
released  at  some  future  date. 

The   administration   is   b'acking   a' 
proposal'  that  would  sharply  limit  the 

insanity  defense  to  cases  m  ■wnitn  a 
-  defendant  had  no  concept-  of  what  he 
-'was  doin^  -   ^    rr-J  ■T-i-.';--, 

■~-  Currently,  a  defendant  may  be  found 
■-"not  g^tty  by  reason  of  insanity  if  a 
'    jury  (fecided  the  person  lacked,  "sub- 
stantial  capacity  to  -appreciate-- the 
■wrongfulness  of  his  conductor  to  con- 
form to  the  requirements  of  the  law,"  i- 

""    Under  the  administration's  proposal^ 

.  a  person  would  be  found  not  guilty  by 

reason  of  insanity  only  if  "'you  had  ihfr 

mental  age  of  a  2-year-old  or..,  -be- 

'  lieved  j'ou  were  shooting  at  a  house 

'instead  of  a  human  being."  according 

to^fficials. 
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nouslon  Chronicle 


Seclionl.P^elS 


Psychiatrists  suggest  jail  terms  aft< 
'insanity'  defendants  treated  ( 


•WASHINGTON  (AP)  —  Using  John' 
Hinckley's  acquittal  as  its  spnngboani, 
-  the  American  Psj'chiatnc  Assoaation. 
recommended  that  defendants  found  in- 
■nocent  by  reason  of  insanity  be  subject  to 
possible  imprisonment  after  they  are  no 
longer  deemed  insane. 

If  the  proposal  is  approved  by  Congress 
as  legislation,  such  a  defendant  could  be 
.maoe  to  serve  the  sanoe  sentence  as  a 
-sane  person  convicted  of  the  same  crime. 

HincUey.  a  drifter,  shot  and  wounded 
President  Reagan  and  Ihree  other  men  in 
March  of  1981,  but  a  jury  last  June  21 
found  him  not  guilty  by  reason  of  insan- 
ity. Although  the  trial  judge  has  confined 
him  at  a  Washington  mental  hospital  for 
■  treatment,  the  public  outrage  over  the 
■.verdict  was  widespread. 
-  Some  20  bills  were  discussed  or  intro- 
duced in  Congress  designed  to  restrict  the 
uisanily  defense  in  federal  courts. 

Some  congresstnen  also  cnticized  U.S. 
District  Judge  Eamngton  D.  Pariter's  in- 
structions tLat  the  jury  could  convict 
Jiinckley  only  if  the  f  ovemment  bad 
prwed  he  was  iane  it  the  time  4)f  the 
-.shootings.  And  there  was  vndespiead  crit- 
.  -icism  about  the  quality  of  psychiatric  les- 

timony  in  insanity  trials. 
---The  psychiatnc^assOciation,  -whose 
:  manual  of  mental  disorders  was  used  by 
defense  lawyers  as  a  virtual  tezlbook.at . 
the  Hinckley  trial,  said  it  is  particularly 
coocerned  about  insanity  act^ttals  of 
people  charged  with  violent  cnmes. 

"The  'dangerousness'  of  insanity  ac- 
(juittees  who  have  perpetrated  -violence 
has  already  been  demonstrated,"  the 
p^up  said.  "Their  fuUire  dangerousness 
need  not  be  inferred.  11  may  be  assumed,  . 
al  least  for  a  reasonable  period  of  time." 
The  group  said  modem  psydiiatric 
treatment  in  hospitals  emphasizes  reduc- 
tion of  mental  illness  symptoms,  and  that 
does  not  necessarily  mean  a  cure  has  ' 
been  achieved.  That  means  treatment  of- 
ten is  required  afler  a  patient  is  released. 
"Tliere  can  be  no  public  guarantee." 
llie  association  said.  To  protect  the  pub- 
lic, any  defendant  released  should  be 
carefully  super.'ised  and  made  4o  un- 
dergo out-patient  treatment. 
"  If  that  is  not  available,  the  association 
said,  the  person  should  not  be  freed. 

The  association  praised  a  program  in 

Oregon  where  a  panel  similar  to  a  parole 

^board  has  control  over  a  defendant  "as 

^long  as  the  criminal  sentence  that  might 

have  been  awarded  were  the  person  to 

have  been  found  guilty  of  the  ad." 


T^elssociatlon  recommended,  "When 
psychiatric  treatment  within  a  hospital 
-setting  has  obtained  the  maximal  treat- 
■  ment  oeneCt  possible,  but  the  board  be- 
'  lieves  that  for  other  reasons  confinement 
is  still  necessary,  the  insanity  acquitiee 
should  be  transferred  to  the  most  appro- 
pnate  non-hospital  facility." 

The  association  "speaking  as  ciluens 
as  well  as  psychiatrists"  believes  that  the 
insamtv  defense  should  be  retained  in 
some  form.  But  it  counseled  against 
widely  advocated  verdicts  of  "guilty  but 
mentally  ill,"  now  being  tested  in  nine 
Slates 

"The  idea  of  moral  blameworthiness 
would  be  diminished  within  the  law,"  the 

assoaation  said.  "This  does  not  seem 
right."  It  called  such  a  jur>-  verdict  "an 
awkward  device"  for  decisions  concern- 
ing a  persons  need  for  treatment. 

In  the  Hinckley  trial,  the  jury  was  con- 
fronted with  an  array  of  diagnoses  by 
psvchiatnsts  that  he  suffered  from  per- 
socalilv  disorders  of  varj-ing  degrees. 
Withoui  referring  to  that  case,  the  associ- 
ation said  that  "persons  wUh  anti-soaaJ 
personality  disorders  shoiJp  be  held  ac- 
countable for  their  behavioFr"; 

Mental  disorders  potentially  kadihgio- 
acquittal  must  be  serious,,  the  association 

said,  "of  the  severity,  if  not  always  of  the 
ouality.  of  conditions  that  psychiatrists 
diagnose  as  psychoses." 

The  association  said  it  is  "exceedingly 
reluctant"  to  take  a  position  on  whether 
the  prosecution  must  prove  a  defendant 
sane  when  the  insanity  defense  is  raised 
or  whether  the  defendant  should  have  to 
prove  himself  to  tie  insane  for  acquittal. 

But  the  association  expressed  no  ' 
qualms  about  laws  restricting  psychiatric 
testimony  about  whether  a  defendant  was 
"  sane,  insane,  or  responsible  for  the  act 
charged. 


161 


Insanitv  defense  studied 

Psychiatric  group  urges  changes  in  trial  procedure 


Aaodaled  fnxi 

WASHINGTON  —  Courts  should 
Step  Asking  psyciiiatrists  to  testify 
OB  whether  «  defendant  is  sane  or 
insane,  responsihle  or  not  responsi- 
ble, the  American  Psychiatric  Asso- 
ciation said  Wedneslay.  The  APA 
began  the  pudy  after  "the  uproar 
concerning  -the  John  W.  Hinckley 
Jr.  verdict  of  not  guilty  by  reason 
of  jnsamty. 

The  APA  also  recommended  that 
when  psychiatry  can  do  no  more 
for  people  found  not  guilty  by  rea- 
son of  insanity  —  people  who  still 
.  nught     be    dangerous    —    they 


"Should  be  transferred  to  the  most 
appropriate  non-hospital  facility" 
rather  thaU  being -put  back  on  the 
sfreeL  \ 

The  APA  said  a  board  represent- 
ing the  public,  psychiatry  and  the 
law  should  decide  when  a  person 
found  not  gtulty  by  reason  of  insan- 
ity should  be  released. 

The  conclusions,  put  together 
by  a  4-member  committee  directed 
by  Dr.  Loren  Roth,  professor  of  psy- 
chiatry at  the  University  of  Pitts- 
burgh and  endorsed  by  75  experts 
on  the  insanity  defense,  will  serve 
as  the  basis  for  advising  Congress 


amd  state  legislative  i>odies  g^w^g 
to  modify  their  laws. 

Conflicting  testimony  on  sane^ 
insane,  responsible^ot-responsible 
questions  .dominated  the  trial  «f 
Hinddey.  who  did  not  deny  that  he 
shot  President  Reagan  March  30, 
19SI. 

The  27.S00-member  APA  diag- 
nostic manual  of  mental  disorders 
was  a  virtual  textbook  at  the  trial. 

Society  asks  the  science^of  psy- 
chiatry to  do  too  much  in  determin- 
ing whether  a  defendant  was  re- 
sponsible for  his  zct  and  eventually 
what  his  fate  should  be.  Roth  said. 
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New  rule#: 
urged  on  y 


K?/ 


insanity 

defense 


By  WiiUam  Hines  :  ^'.O 

Chicago  Sun-Times  .r.-: 

WASHINGTON  -  Spurred  by  the  furor  foUo#-' 
mg  the  acquittal  of  John  Hinckley  Jr.  cm' 
charges  of  shooting  President  Ronald  Reagiiii 
the  American  Psychiatric  Assn.  yesterday  urged 
a  tightening  of  mles  governing  the  insanltj'  de: 
fense.  ~,^ 

.  The  27,000-niember  organization  of  doctDis 
specializing  in  the  treatment  cf  rocntaj  Illness 
also  said  psychiatrists  should  limit  the  scope  oT 
their  testimony  tn  trials  where  sanity  Is  an  ISt 

sue.  '     ■         ■  ■  ?:; 

The  insanity  defense  tes  a  place  In  law.  th^ 
APA  said  In  a  6000-word  position  paper.  buttHe. 
defense  shouldbe  used  only  in  cases  of  scrtoys 
mental  Illness,  and  not  where  the  medical  dl^*^ 
ndsls  Is  a  mere  personality  disorder.- 

Dr.  Lorcn  Roth,  chairman  of  the  panel  th_aj. 
produced  the  paper,  steadfastly  refused  dur^. 
an  hour-long  press  confermce  toisay  whetbs " 
Hinckley's  acquittal  on  grounds  of  Insanity  w^ 
a  proper  verdict  or  .a  miscarriage  of  Justice.  Tie 
association  statement  did  not  address  Hlndtr 
•ley's trial tjr treatment.  .  •..-^i 

Not  only  should  restrictions  be  placed  on  tto 
use  of  the  insanity  defmsc  the  paper  said,  biit 
provisions  for  treatment  of  acquitted  defen- 
dants and  their  eventual  release  should  be  tlgi^. 
ened.  ^  vj»: 

At  the  same  time,  the  APA  rejected  the  oar. 
tlon  of  a  verdict  of  "guilty  but  insane."  whft^r 
has  been  adopted  in  at  least  eight  states  in  tfi» 
wake  of  the  Hinckley  case.  It  also  said  that  afiflj; 
lltion  of  the  insanity  defense,  enartfd  in  Idaho 
and  Montana  and  pending  IntbciAtahama  L^ 
Islature.  Is  not  a  good  idea.    -         '  {^ 

"Allowing  insanity  acquittals. in  cases  ■)». 
vohnng  persons  who  manifest  primarily  "p^: 
sonallty  disorders'  such  as  antisocial  pcrsonajl 
ity  disorder  [sociopathy]  does  not  accord  wilji 
modem  psychiatric  knowledge  or  psychlatflt! 
belief  concerning  the  extent  to  which  such  pef^ 
sons  do  have  control  overihetr  faefaaviorr*  the 
papersaid.  .  -  - 


"Persons  with  antisocial  personality  disor- 
ders should  ...  be  held  accountable  for  their  be^ 
havlor."  it  sald._ 

The  paper  said  psychiatrists  should  not  be 
-asked  to  make  conclusive  statements  as  'to 
whether  a  defendant  was  legally  sane  or  insane 
al  the  time  of  the  act  •■: 

"Insanity  is  a  legal,  not  a  medical  concepts 
and  responsibility  is  a  moral,  not  a  medicaK 
concept,"  Roth  said.  -•- 

Psychiatrists  who  go  to  couri  as  witnesses . 
were  told  their  "first  obligation  and  expertise  M 
the  courtroom  Is  to  'do  jjsychlatry.'  Lc.  to  pre- 
sent medical  information  and  opinion  about  the 
defendant's  mental  state  and  motivation,  and^a 
explain  in  detail  the  reason  for-bis  medical-psyr. 
chiatrtc  conclusions."  the  paper  said.'  --. 

But  Roth  said  he  did  not  expect  the  curreju 
situation  In  insanity-defense  cases  to  change;. 
That  Is,  psychiatrists  trooping  into  coan  to  tes- 
tify confusingly  and  contradictorily  about  th«. 
mental  state  of  the  defendant 

■"The  'battle  of  the  experts'  will  continue, 
and.  in  my  opinion,  should  continue."  Roth 
said.  But  the  'experts'  should  not  be  called  up>on 
to  re&ch  the  "legal  and  ultimate"  conclusion, 
which  Is  prop>erly  the  responsibility  of  the  Jury.^ 
he  said.  -'\ 

There  Is  probably  no  perfect  test  for  insanity? 
Roth  said.  The  APA  paper  favors  a  concept, 
known  as  the  "Bonnie  rule."  embodied  In  a; 
modef  statute  drafted  by  the  Institute  oTLaw.; 
Psychiatry  and  "Pubbc  Policy  at  the  Unlverslt^^ 
of  Virginia.  .S 

The  rule  states:  "A  person  charged  with  a 
criminal  defense  should  be  found  not  guilty  \if 
reason  of  insanity  if  it  is  shown  that  as  a  resuJr 
of  mentyHiaeasc  or  mental  refardatlon  he  way 
unable  "ro- appreciate  the  wrongfulness  -of  hir 
conduct  at  Ihe-tlme  of  the  offense.'"  '" - 

The  Bonnie  rule  specifically  ■exTlnrifts  drunk- 
enness and  other  chemically  Induced  states  as 
valid  grounds  for  the  Insanity  defense.'  '    -   ,'t-j 
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■CHANGES  ENDORSED': 
:  ON  INSANiryPJIAS 

%ar  Group  Backs  PoIicyThat 
Shifts  Burden^ of  Proof  for  .. 
Mental  Illness  Defense  ' 


By  DAVm  MAKGOUCK 

NEW    ORLEANS,    Feb.    9  —  Tbe 

American  Bar  Assooatiim  today  cd- 

dorsed  changes  in  tbe  insanity  <>efeose 

designed  boib  to  nanuw  its  scope  and  to 

place  greater  bunleos  on  tbose.^vbo  as-. 

-seniu  -,    :  . 

is  a  move  backed  by  tbeDepantnent 

of  Justice  and  the  Americas  Ps3>chiat- 

Tic  Assodatjon,  the  bar  group  Tecom- 

meoded  that  people  aware  of  the  wroog- 

fuloess  of  their  ccmdua  would  beoimi- 

j^ally  responsible  lor  their  acts  even  if 

the}'  contended  later  that  they  were  xm- 

'  £ble  to  control  themselves  or  ■were  act- 

Jsg  under  an  "irresistible  Impulse." 
-  .  Tbe  bar  group  turtfaerroolvedtiiat  Id 
"states  that  ii^i inH^-gnr-h -**<iMi|H^**.rfiy 
; -'■^>ciitiooal'-  .claims.  ^Ifae  ^ilefeodnt' 


"r ,  nniM  bear  tbe -tmnleD  nf  (pnvl&g JtDr: 
-^sanity  ty  a  prepapteBnce<of  jfae'«vi-7 
Z  -<leaee.  Under  easting  law.lbejatMO^' 
*""'*tHjin  ^DtBt  vrovc  s  ^sitdjsaI  ogscobsoCiS. 
>,sanity**beycpd«irf  ■litilriVinW'Vg- 
^r  At  tbe  same  ^im£,:tfae^Br2aoci»-' 
\  ;tioQ'E  3S3-n>ember  fioisevf  3>e)ega>s 
^Tejecttd  moves  <p<k>  away  wtUitfaein-; 
',  .sanity  defense  as  as  iDdepenteit,-<s-; 
^  culpatory  doctrtue  or  to  oqijdaiit-ver- 
' .:  <43ict5  ot  "'Dot  .guilty  by  reaxn  of  insani* 
-.--tjr"  vilfa  .an- alteniatrve  >veidiaeof 
,s  ■"guilty butmentaUyflir-'  -  ";"^'--^ 
',"  LbdctoHiiicideyCaMl>caiad_^ 
•- «.  'Soppcrrten  at  tbcnewpriicy  lumenil 
vtbatifsucbstazidanteliadbeeniiictfact. 

-  last  year,  Jotm  W.  BmdUey  Jr.-«ODld 
.  probably  liave  been  anvlcted  -of  at- 
^  tempting  to  assassinate  Presidetn  Rea- 
"-  gan.  But  they  said  tt>e  T»olat>OD  -was 
■   aot  a  response  to  the  HbKMey  case-so 

much  as  a  recognltlaD  diat  tbe  legal 
'   STfTtem'B  views  of  psychiatry  bad  been 

unduly  deferential ;  that,  in  fact,  psychi- 
.  atric  concepts  of  mental  abnomiaUty 
'  remained  fluid  and  impredae,  particu- 
~  larlylnsofaras  they  related  to  tfaelm-^ 
•-  'palrmeot  of  "DOima]'*  tieiiavlaia]  rco-' 
.    inds. 

Ibat  imprecisian,  tbey  maintained, 
'    has  prompted  Incoosistori  and  aiW> 

trary  results  as  -weD  as  tbe  ccnflicttog 

testimony  of  expert  witnesses  "looDd  in 

-  the  Hinddey  case.  Both  have  mder- 
.1  mined  respect  for  Ifaecrimliialjiistioe 
s  system;  tbey  said. 


Cr-We«re  iwngitliliiti  ifae  <«woliiticD 
jKataUias  taken  jdace  Inlaw  and  psycaa- 
•-  tCr.  aald3.  James  George  Jt,  dair- 
,  .inan  of  tbe  associetion's  commtttee  en 

•  .criminal  Justice  standards,  wlildi  eo- 
»-sponsorod  tbe  resohaian.  "'A  more  coi>. 
;--«ervattve.  welMellneated  ^t-nmn^ 
V  -will  enable  truly  psyiiotic  defendants 

•  «>  be  Judgedoot  responsible  but  will  for- 
■stall  danger  to  the  community  through 

.    acquittal  of  dangerous  persons,  bow- 

.  -^verstatisticallyfewtbeymaybe."    -- 

The  vote  on  tbe  insanity  defense  came 

on. the  fma]  day  of  the  bar  asscciatian's 

midyear  convention.  Earlier,  tbe  l>ar 

.  group  reiterated  its  support  of  gun  con- 
trol legislation,  which  it  first  a<topted  in 

;  JSm^ani  endorsed  by  voice  vote  a  reso- 


lution giving  the  enactment  of  such 
laws  "iigb  priority  on  tbe  associatioii's 
legislative  agenda. " 

*VoUtiona]'  Element  Rejected 

Seven  years  ago  the  association  en- 
dorsed the  langtiage  on  tbe  insanity  de- 
fense contained  is  tbe  American  Law 
Institute's  model  penal  code,  wldcb 
-Slates: -".A  person  is  not  responsible  for 
diminal  ccoduct  if  attbe  time  of  SDdi 
caoduct  as  a  result  of  mental  4]isase  or 
<lefect  iie  Jacks  substential  capacity  tf. 
IberloapprBcialetb|Q^inaUtycf  his . 
coDdnctor  to  conformUs  conduct  to  the 


retjuiieioentsoftewr'   •  ' 

-In  Its  aetion  today, -tbe  bar  £roiip  i»^ 
lained  tbe  first,  ^copiitlvB"  cdemat  of 
that  TOle,  related  to  a  tlefeodanfs 
knowledge  of  right  and  wrong.  Bm  it  re- 
jected the  second. -volltianal "  element. 
ItWd,  In  essence,  that  notioos  of  adl- 
■coutrulare  too  ethereal  to  be  tneasnred 
tscieulifieally  or  leun^niied  by  tbe  law. 
'irnhere  Is  jx> -objective  basis  lor-dls-^- 
yineat'^rtng  between -vtfendezsMrbo 
^were  ondeterrable  «nd  fljose  whoiwere 
aDerdyomdeterrad.  between  the  -Im-- 
pulse  that -was  irresistible  and  tte  Jm- 
'ToIw  ZKK  resisted,  or  l>etween  tlie  sub- 


stantia] impalnDent  ot  capacity  and 
some  lesser  ■linpairment,"-.tbe  rejdt 
accompanying  tbe-Teeohxtian  sald.^"7o 
even  ask  tl>e  -volitional  question  iirvites 
fabricated  expert  claims,  undermines 
tbe  «qual  admlnistiation  of  tbe  penal  j 
law  and  compromises  tbe  law's  xtete^ 
TeotctfecL*'   .  ■-"  -      .  .^ -^  .i-'-;  .-j^tt 

Ifgltlattrc  PiesHueWotad  ^  Ji^4 

>  ,    --•■■       -.  ■-.        ■        .-i 

At  least  eigjit  states  uuw  peiuilt  tbe  j 

sort  of  "guilty  bat  mentally  ill''-verdict8. 

that -today's  resotation -rejects.  .Spoo-;) 

Mrs  of  tbe  measure  cxmteod  that  snch: 

■    -■'.      -  >~      --  '-■■■  -.".I 


as  optiOD  offers  oofa^  indeten 
a  defendant's  guilt  and  needless.' 
TimTiTys  -(tiose  DOt  responsible  fc 
acts. 

Tbe  law  instltnte's  defisltiaD 
sanity  is  Tiow  in  effea  in  more  th 
the  states,  as  well  as  in  11  of  the 
cuits  of  the  United  States  Court 
peals.  More  than  20  bills  to  -alx 
reform  the  insanity  defense  are  I 
is  Congress,  however,  and  Sim 
tions  are  pezKiing  in  many  state 
tmes. 

3ruce  7.  EmiiS,  r>'°'rmap  of 

group's  commission  on  the  n 
disabled,  which  co-sponsored 
saziity  resolutian,  called^tbe  rte 
"a  very  sensible  compiuuiisfc.*' 
Notingjhat  there  was '  'eztrac 
pressure  on  legislalnrs  to  abolis 
sanity  defense  entirely,"  he 
Boose  of  I>elegates  that  the 
standard  trould  both -"preserve 
ingtul;jnsantty  -defense"  aiKl  ' 
public  Tcspect  4ar;die  dmlDa 
*-syiMrii>^-.-f  "---^>N..^'-^'  i_  -r. - 
.  Tbe  vxssociatlso's.-citmtnal 
section  suppurtad  the  slilf  ttelb 
of  proof  -tnt  -sboglit  JtoTstala 

-William  "W.- Greenbalgli, -dia 

tbeTTTTTliTMl  -jtstlce -46011(11.1 

tbe  terassociatiai -of  yiddiiif 
sure  generated  by-&ie  Hinckl 
and  warned  that  '**iMii»ifKi  cm 
of  the  insanity. defense -oouk 
chaijges  -^tliat .  uSefcndants  <li 
J  tImieditoepTTMtsa  cf  law.'^T? 
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Hiiicklev  Verdict  Leads  ABA  to  Ask  i 


;-••••••;  ><  ■'-  'j'iST.' 


;Naa^o^^ 


'  ■'.        ,    ByFredBarbssh    ;.*.., 

NEW  ORLEANS.'Teb  9-The 
American  Bar  Assodatian  today  Te- 
"  sponded  lo  the  *not  gu2ty"  verdict 
in  the  trial  of  John  W.  Hinckley  Jr. 
by  lecommending  new  restrictions 
on  the  ust  of  the  insanify  defense. 

The  action  brought  the  associa- 
tion, which  .  represents  nearly 
300.000  lawyers,  into  substantial 
agreement  with  both  the  Keagan 
adniinistiation  and  the  American 
Psychiatric  Association,  creating  a 
powerful  coalition  for  changing  the 
direction  the  Ijw  has  taken  for  dec- 
ades.- 

Sponsors  of  the  change  see  it  as 

an  efTorl,  in  part,  to  head  off  more 

■    extreme  measures,  such  as  abolition 

-of  the  insanity  defense. 
!„--    ^n>e  ABAsjiew  {xisitioo  reverses 
j.WpolJcy  it-adopted  in  1976  and  Tuns 
"1  jcontnry-to"^b»Jaw<t-it  .jew  <ipa- ' 


-•  r .-  ^v»  :  -     !i-»;i;i 


r^JBttt^  "iadf-Ae ;  stated  "rinfliiriing 
'"^Maii'land.'aiid-in  mcEtiedeial  juns^ 
^dictions,  .indudii^  .the  Distnct-pf 
-Cohnnbia.':'.,-    ■■■-,    iCr-rri,'  '•  >J' 
That  approach  fallows  s  verdict  of 
"not  guilty  by  reason  of  insanity'.fbr,'' 
3*.de£endant=who-knew  J>e«as-ctHn--  ■ 
knitting  ifi -crime  but  ;aUegedly  «ould 
.AOtrcoDtrol  ius  i)ebanoF4wcauae-<tf 
^uuentd  SUiMBS.'-r  •  ■'. '.  :'>r  0^^--*%^ 
-"i^Jnder  "the  jww  -Twoinmmdatiop,"_ 
jf  3  idefendant  could  appreciate  ther- 
"WTpngfuloess  of  his  act  fit  the  time  it 
■was  committed,  he  can  be  found 
.guilty.  -Inability    to   exercise   «elf- 
•control — ading   on   an   "irresistible 
impulse'— would  be  no  excuse. 

Supporters  contend  that  the  new 
standard,  if  it  had  applied  in  the 
'Hmddey  trial, -would  have«ubBtan- 
-tially  weakened  the  deferise  ■of  -the 
man  accused  of  the  attempted  assas- 
sination of  President  Reagan.''- .  / 
They«lio.:£aid  it-trauldcHminate 


the .  mmt'aubjective.'^oonfuBng  -find 
inexact  elements  «ftestim6ny-nn  the 
few  trials  (less  than  1  percent)  in- 
volving the  insanity, plea:. the  con; 
flicting  opinions  of  psychiatrists  over 
whether  a  defendant  had  the  capac- 
ity to  control  himself. 

"We  do  not  have  scientific  evi- 
dence" to  make  that  judgment.  Dr. 
Loren  Roth,  representing  the  Amer- 
ican Psychiatric  Association,  told  the 
lawyers  before  today's  vote.  The  new 
appproach,  he  said,  will  be  "more 
likely  to  identify  only  those  people 
with  severe  mental  illness  for  excul- 
pation." 

The  ABA  did  not  go  as  far  as 
many  critics  would  have  liked.  In 
addition  to  opposing  abolition  of  the 
insanity  defense,  the  association  rec- 
ommeiided  that,  where  its  new  stan- 
idard  is.ddopted^prosecutor8  -should 
V  t>eartheJ>urdeo«f-{>ro6f._  r  \'''-J> 
^ij3;batn>wiiis&atoncea"defenaa>t\ 


adairrisTan  .inability  .-to .^^precdate  t 
iwiongfulness,iti»-pro6ecution\anu6t 
[mtrodooe  evideoce^ifncienttorcon-.' . 
.;vince<he  jury  otherwise. '  >i.-.--^~t  r- 
,'  Many    observers  .aHributed    the 
jiinckley  verdict  to  the  fart  that  the 
prosecution  imd^thatidifnculf^aski-  . 
ind,"^ii«ntea  the  Jaw -changed.- 3ie;.- 
jBeagaaiadministration  still  .supported-, 
jahiftpg  -the  fairden  torniake^tbe<deT--- 
'fense  prove  insanity,  and  it  withheld  - 
"Support  of  that  part  of  the  ABA  le- 
Commmendation,  although  it  does 
support  the  bulk  oT  the  change,  ac- 
cording to  O.  Xowell  Jensen,  assist- 
-ant  attorney -feneral  for  the  Justice 
Department's  Criminal  Division. 

The.  ABA  did  recommend  that  the 
burden  of  proof  he  on  the  defendant  f 
in  those  states  that  decline  to  adopt 
the  new  standard.  __    .     .-'.^.,       ^ 

0pponents'^f-loday''6— action,  - 
largely   delegates    from    the    ABA 
Criminal  Justice-Seetion,-»aid-thr- 


organization  mat.mtatiaae  M>  the  _ 

Hinckley,triaL:.  ;T  -J^'  '-  ■  -^-.  " 
•  /^hy  is  there  sudi  a  rush?"  asked 
William .  W.  Greenhalgh,  a  -George- 
town University  -law  professor  ^nd 
head  of  the  Criminal  Justice  Section. 
"We  have  one  notorious  case  and  one 
case  only.  Why  is  there  so  much  ac- 
tivity in  such  a  short  time?"  i 

The  vote   was  a  repudiation   of      | 
standards  developed  by  the  Amer-      i 
ican  Law  Institute  since  the  1950s:  a  .    p 
so-called  "two-pronged  test"  involv- 
ing appreciation  of  wrongfulness  or 
ability  to  conform   behavior.  That 
test  is  based  on  what  criticis  now  say 
was  an  overly  optimistic  assessment 
of  ps\Thiatric  capabilities. 

We  'went  beyond  the'State  of  the 
art"  in  psychiatry,  said  Justice'Wil- 
iiam   H.  Erickson  of  the  Colorado 

Supreme'Court","""  '  '-C^'.:i z:r  _.'| 

.-  ""i  think  there  is  ;a/bro»d  public     j 

people  -cvfao  xIoqU  ^mow  right  ^rom 
■wrong,' said  Bruce -JJEimis,ajWa«bi '■- 
ington  lawyer,JonDer  Amprican.CSvil 
liberties -Union,  attamey.and  an  <ex-. 
•  pert-in  jnoital  -Jieahh'iaw  -vHio  Jed 
the  fight  -for  the  change.  ""But  the 
public  -doesnt juodezstand"  iettii^ 
someone  -off  'beeatoeTt^^^laD  ^snsist- ' ' 

~  Jn  other jnajor.actionjna^y^^-,:;-'>  ~ 

vrtedjo  iiiikesmi  rtXHrtioLilobby- " 
iiig   -priority,  of  .^ihe  .jaaooation," 
though  it  did  notxSiange  its  pndr     • 
moderate  position,  -which  does  oot- 
includcsupport  for  a Jban  on  peases- .    r 
sion  of  handguns.  .;..;''    .. 

•  The  delegates^  rejected  the.  call 
from  manufacturers  for  a  broad  fed- 

etal  produds-liabaify  law.' 

.  <•  The  House  ofDdegates  went  on 

court  judges  to  the  i«tatus^f  \)£. 
District  Court  judges.— —     -—  - 
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— ^ — ; — -  -^.J.-  '..:/.  '-;.,.. — ITT — r-, — : — .,'1.-'  .; 

IJJS.  SoR^  Stand  0 


^i:5:v\v«?rv 


B\- RONALDJi-OSrROWl-TiTTuaiJtof/ Writer  :  -^f^;- r= '^ -  ' C- ^  •"--•" 
-         ■  -.       '".^?-  '       -  ■■-— .       •■•"  '^-■f'    -,.■  .  --    ■  ■'     - 

■  NEW.  ORLEANS=^The  ■Reagan"  1981-au«ijipt.ed -^sassination -of 
Adrcinlstiatjon  iinCJ^day  backed  President  Reagan,  the  defense  has 
aw-ay  iromits  calQfc^virtu£ab«5lP^-i>ec6me:S3OTl^  pobliadissatis- 
tjon    erf  The  insanity? jd^ense'i;ffiK!^lacUon with crimi^  ■:    , 

criminal  -iasesanfianov^  instead^-''  "^  l^ast  -September^  Reagan'  sent 
toward  lighieiiingthfc-j>re8ent<rule/  "Congress  legislation':  that  .be  said 
on  such -defenses,  a  "proposal  being -.i  "would  '^'effectively:  eliminate  the 
considered .  at  "the  JUnerican  Bar  "  insanity,  defense  to  "the  TnaTimnm 
.' Assn-'smidwinter meeting bere.-~-"  ^extent  permitted  by>the  Constitu- 
I)eputyTAtty.'-.:-GeiL';iklwardl-^--~iion.*:  .>;■-;>  ^ 
Scbmults,  in  a  speech  to  ibe  associ- ' 
ibon'E  ;lYoung  iawyers  .  Divjsioc^ 
praised -an  ABA  plan  to 'limit _the" 
insani^  defense,  antLa  similar  szxk;- 
posal  airiiy»i^^1tg3tjyjiiA7niTfrsji 


-  ^i.. 


ShootinsjitTree  '  .'  <    . 

~  'The  "bill"  provided  that_  mental 
-aiiseaseor  defect -would  coirstitute  a 
defense icr^aauttrierxrhargeiaiiy  if , ,-, 


■'R,;»'-=   _ .  ■-  -i    •■•-:—■-'■'*■'    " 

■-ment  adopted  the  -single'  test, -the 
ABA  proposal  would  require  the 
-=l3h)secution  to  prove  beyond  a  rea- 
■-sonabfe  -doubt  that  the  defendant 
■-was  sane.  If  the  two-jronged  test 
r  'was  xetained,  The  ABA  •proposal- 
made  by  its  Committeeon  Criminal 
Justice  Standards  and  its  Commis- 
,,;€ion   on  the  Mentally  Ihsabled— 
would  require  a  defendant lo-prove 
his  insanity  under  the  less  rigorous 
standard  of  preponderance  of -evi- 
dence. .•-■..' 
Schmults  made  dear  "liiat  Ihe 


ition  is  <""*  j"''jw<V^" 

_     _         iprtl&B8hCtfof3i^4>yyflmia"3TeaBOTaM^^ 

i;^Hhj4^^a>aa.1>e(^0cti;«^^def(3ia^,;^^ 

""    '     '^       .  ^r ^„' V^ -JftflDegsdRnffCoiaiuEg 


_.  _^„ ^ ,_,,^   ia^ei j!'4ieA^e^;,^;^^grhy4lidgiot^       _      _^ 

''"  '     '•     '■'" ^'"     -^  "^  ••*•  ^' " '^gggfe^33atipropoeM«iropMliBi^|??a:^bi^ 


JtttieTTtfantty^efenseibqnly  thos* 
'^«ases-aD=^<^cb-«-defeDdaiit.-«£  the 


■present  law,"-he'said;-  5~^' 


•?tiOD 


SijuifiaBt  Shift  ;.^^^ 

^S^eiihc}e^'Schnia«^p&Q 

a^nS3Baa-wgTiifirai"ftji!)?lTl16iaeg>^ 


TTOpioaal.-TwMcB^iWodHgLijuJlc^tfcV??'*''"^  '^e  insti 

prosEcatiffi]  JtcP^jroresa^ef endanSj^*tite!s  -tesUrjiennlts  ^tnsaiilty  As  a . 

.  .Theinsanttj^efenBOJiSflmnils:^^?^ 

iiaieEI^^^used'. '4n^kiD^^--rxnsali '-\Swas^:iiiiigiDd  lor thoee«iio'iaclc  , 

ppTx-gpt^Er^VTiiTiiii averages  andiJE-  -V^^^'^''"^'^^--*^P^'^^y'^  ^°^°"" 

succeasfuUy-TCinplcryed  -in'^an  even^  their-conductlolhereqinrementsof 

Ei]utUen^erosiuigeC^£taDQeJcdiiiKg^'^'^'~'^^^t^ 


';^piopasalE4hat^>alang3witb'^tdiange5  ' 
•^Ito^&eassanity'rirfenBe.aliea'aiflhe'. . 

>iast Congress.  '^; ; ■:■''.  ■^:?^'.'^J'y- -':■] 
."-;^SchnralB^discio»ed-tiiat^ea^d-  - 
'aannstratiOTr-^lflns  iio  jps^poBCzxn" 
.  ■iii>iirftiii«:  CTime . bUl" that atwnri^ So-* ' 

.-dude  .authority  -for  ■pretrial -^ieten- 
tion  -.of  defendants  .shown  ,io;J)e 
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mien  Goodman     Vx) ^iio - "^cfc^l     A^h\*?3, 

The  PsycMatrist/  CourtroomConfession 


•  BOSTON— h  »-as  ihe.  parade  of 
tht  ?tven  psychiatrists,  finally,  that 
proved  to  be  too  much  for  their  peers. 
The>  camt  to  the  witness  stand  in 
full    regalia,    each    carrying  ■expert 

■  testimony  about  the  psyche  of  John 
Hinckley. 

"Priices.'i  schizophrenia,"  said   one. 
"Narcissistic     personality     disorder," 
said   another.   "Sad   mood   disorder."  i 
said  c  third.  "Sane.'"  "Insane,"  "Re- 
sponsible." "Not  responsible." 

.As  their  opinions  of  the  man  who 
>h(ii  ihe  president  were  relayed  to  the 
judat.  jury  and  people,  it  began  to 
sijund  lilie  dialogue  out  of  a  modern 
Drs.  Gilbert  and  Sullivaii. 

It  wasn't  the  first  lime  that  psychia- 
trists had  played  partisan  roles:  shrinlts 
fur  the  defense  versus  shrinks  for  the 
prosecution.  Nor  wa.--  it  the  first  time 
that  a  "not  guilty  by  reason  of  insani- 
ty" verdici  had  stirred  up  such  a  vola- 
tile public  response. 

But  in  the  Hinckley  trial,  two  pro- 
fessions— one  that  tries  to  understand 
human  behavior  and  the  other  that  ha< 
to  judge  it — had  met  on  the  turf  of  the 
insanity  defense.  It  was,  ultimately, 
psychiatric  -credibility  that  had  been 

^strampled,  and-so  it  was  the  psychia- '. 
trists  who  went  on  tlie  defense. 
^  TThe  American  Psycfaiatiic  Associa-  - 

"^in  came  out  last  week  -with  its  <jwb 
statement  on  insanity  pleas.  It  told  the 
lawmakers  that  they  should  tighten  the  ' 
Tuks  so  that  an  insanity  defense  would 
only  be  used  in  the  case  of  major  men- 
tal illness,  when,  for  example,  a  psy- 

.-diotic  is  basically  out  of  touch  with 
jeality.  They  went  on  to  sujafest  that  it 
.should  be  made  harder  for  those  crimi- 

uialJy  insane  to  be  released  from  mental 

jnstitutions.  

£ut  what  was  notable  jilxxit  this 
modest  law.and-order  posture  nas  not 
just  what  the  psychiatrists  said  about 
the  legal  system.  It  was  what  they  out;- 
gested  in  public  about  themselves. 

They  reported,  in  essence,  that  psy- 
chiatry l<i  an  uncertain  art  You  cannot 
rtead  a  human  mind  the  way  you  can  read 
an  "X-ray.  You  cannot  predict  human 
behavior  the  way  you  can  predict  chemi- 
cal reactions. 

They  went  so  for  as  to  warn  the  pub- 
lic not  to  expect  (ou  much  of  psychia- 
trists. Criminal  insanity  was  something 
that,  ultimately,  a  jur)-  had  to  decide. 


*'How  rarely  we  hear  a  collection  of 
designated  experts  asking  us  to  he  skeptical 
about  their  expertise. " 


-  The  decision  about  whether  a  violent 
patient  was  '"aired"— healthy  enough 
to  be  released  into  the  community- 
was  something  to  iie  reckoned  by  lay 
people  as  well  as  doctors. 

Much  of  this  was  sensible— one 
might  even  say,  sane.  Psychiatrists  are 
not  in  the  same  business  as  lawyers. 
The  courtroom,  ns  one  psychiatrist  de- 
scribed it,  is  often  a  three-ring  circus 
where  the  lawyers  are  ringmasters  and 
psychiatrists  their  clowns.  Yet  it  oc- 
curred to  me  how  rarely  we  hear  a  col- 
lection of  designated  experts  asking  us 
to  be  skeptical  about  their  expertise. 

How  rarely  we  hear  professionals  invit- 
ing us  to  share  their  power. 

On  the  whole,  our  experts  are  only  too 
happy  to  suggest  they  have  cornered  the 
market  on  truth  aixi  alone  can  deliver  iL 
We've  seen  that  with  economists,  •energy 
researchea.  soentists. 

We've  -watched  the  authori^  on 
Depo-proveio,  Oraflex,  and  Agent 
Orange  dtiel  across  congreaaional  iieai* 
ing-room  floors  like  characters  in  an 
ErrtJ  Tlynn  movie.  We've  seen  the  en- 
vironmentalists with  studies  im- 
aheathed,  flaahiog  statistics  at  each 
other.  "We've  seen  the  swashbuckling 
planners  with  projection  tables  and 
charts  pointed  at  each  other. 

And  very  rarely  has  any  one  of  them 
admitted  what  the  psychiatrists  sug- 
gested this  week:  Ihat  the  ""evidence  is 
usually  Dot  -sufficiently  clear-cut  to 
^proveKiT  disprove  many_. .  .  facts  'be-- 
yond  a  reasonable  doubt" 

I  suppose  psychiatry  is  different  It  is 
by  nature,  by  our  human  nature,  the 
most  inexact  and  individuaJ  sdenoe.  But 
it  also  has  a  particular  mission— to  help 
us  confront  myths  and  self-deceptions. 
One  of  our  myths  is  that  they  can  make 
our  dedsions,  our  veniicts,  for  us. 

In  this  statement  about  the  inami^ 
pka.  the  peydiiatnts  have  done -what 
they  are  supposed  to  da  encourage  peo- 
ple to  aa  for  themselves.  Tln^'ve  sakl  , 
-  something  about  relationshipc  that  ex- 
perts with  their  knowledge  and  limits 
art,  at  best  helpere,  not  <Jedsion- 
makere.  We  have  to  be  the  jury,  the 
ptrtaen. 

That's  not  a  bad  model  for  a  society 
that  vacillates -wiklly  between  wonhip- 
xnnr  and  dklnwiing  itm  ^m^iu  Tt** 
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UNTIL  NOW,  the  psychiatric  profession  has  not 
spoken  as  a  group  on  the  question  of  the  in- 
sanity defense  in  criminal  trials.  The  considerable 
uproar  that  foUowed  the  Hinckley  trial,  however, 
produced  a  flood  of  proposed  legislation  to  curtail  or 
atx)lish  the  defense  and  highlighted  public  confusion 
about  the  psychiatrist's  role  in  a  trial  The  doctors 
themselves  decided  that  it  was  time  for  a  reexamina- 
tion of  their  role  and  a  statement  to  the  public  on 
what  they  take  to  be  their  responsibility  in  the  crimi- 
nal justice  system.  Just  such  a  report,  approved  by 
the  board  of  trustees  of  the  27,000-member  Amer- 
ican Psychiatric  Association,  was  issued  this  week, 
and  it  is  reassuring  in  its  humane  and  sensible  ap- 
proach to  this  controversial  subject 

Initiall>',  the  doctors  state  theii  belief  that  some  kind 
of  insanit>'  defense  must  remain  available  to  prevent 
the  CDn\'iction  of  thoee  who  are  really  not  responsible 
for  their  crimes.  1^  defense,  however,  should  be  avaO- 
able  only  in  restricted  drcumstanoes  where,  for  exam- 
pie,  the  accused  had  a  "severely  abnormal  mental 
condition  that  grossly  and  demonstrably  impaired  [his]  ■■ 
perception  or  urKJerstanding  of  reality."  Persons  who- 
manifest  primarily  personality  disorders,  say  thedoc- 
tors,  should  be  bdid  accountaMe  for  their  behavior. 

The  leport  emphasizes  that  psychiatrists  are 
medical,  sot  i^al,  experts,  and  that  it  is  neither 
their  desire  nor  their  responsibility  to  .assess  guilt  or 
"to  predict  futare  Sehavior.They  can  present  medi- 
cal information  and  opinion  about  the  defendant's 


on  Insanity 


mental  state  and  motivation,  but  it  is  the  function 
of  the  jury  to  determine  the  ultimate  fact  of  legal  in- 
sanity. Aixd  on  the  question  of  the  treatment  and 
possible  release  of  persons  acquitted  by  reason  of 
insaiuty,  the  psychiatrists  rightly  refuse  to  accept 
the  whole  burden  of  predicting  behavior. 

The  doctors  warn  that  persons  who  have  already 
committed  acts  of  violence  can  be  presumed  to  be 
dangerous  for  quite  some  time,  and  should  not  be 
treated  in  the  same  manner  as  persons  who  have 
been  civilly  committed  to  mental  institutions.  Deci- 
sions to  release  them  from  custody  should  not  be 
made  solely  on  the  basis  of  psychiatric  testimony, 
but  rather  by  boards  composed  of  persons  from  a 
variety  of  disciplines,  including  psychiatry,  who  are 
"not  naive  about  the  nature  of  violent  behavior 
committed  by  mental  patients."  Under  no  circum- 
stances should  conditional  release  be  granted  unless  ~ 
there  are  sufficient  resources  in  the  community  for 
treatment  and  supervision. 

It  is  difficult  to  read  this  report  without  nodding 
in  agreement  at  one  sensible  suggestion  after  an- 
other. Anyone  who  thought,  .at  the  time  6f  the 
Hinckley  trial,  that  psychiatrists  were  necessarily 
eager  to  find  excuses  for  criminal  i)ehavior  or  re- 
signed to  s^ing  the  ciminally  insane  free,  on  the 
streets  will 'Oe^tassured  by  these  practical  and  iidp- 
ful  suggestions.  The  "writers  have  cleared  .away  s  lot 
of  cobwebs  and  provided  guidelines  for  their  profes- 
sion. Courts  and  legislatures  should  pay  attention.    . 
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The  Insanity  Plea  and  Public  Safety 


The  American  Psychiatric  Asm  apparently  be- 
Jieves  that  the  acquittal  of  John  W.  Hinckley  Jr.  by 
reason  of  insanity  brought  psychiatrists  under  some 
son. of  public  disrepute,  liiat  Jeeling  obviously 
inspire  the  :27j000-men]ber  association  to  issue  Its 
recent  "position  paper"  on  the  insanity  defense.  . ,  '_ 

Despite  Its  defence  tone,  the  -statement  ii  * 
■valuable  contribution  to  a  complex  issue.  3t  argues  ' 
that  the  insanity  defense  should  be  used  onlj  in 
cases  of  severe  mental  disturbance,'  and  concludes 
that  psychiatrists  should  -nal  be  asked  to  Teach 
judgments  as  to  whether  a  defendant  is  legally  sane 
or  insane.  The  paper  expresses  particular  concern 
•about  the  -premature  release  from  mental  hospitals 
of  people  who  have  committed  violent  crimes.   " 

This  can  occur,  according  to  Ihe  association, 
because  of  a  combination  of  events  and  attitudes. 
Drug  treatment  can  remove  the  overt  sympComs  of 
mental  illness;  -too  often  It  is  deemed  Irrelevant 
-whether  a  patient  lias"  committed  aMolent  act,  and 
little  distinction  is  drawn  between  such  patients  and  ' 
other  mentally  111  people.  "-•    ■.•.■■    .;•.".- -'  "  ' 

Dr.  Xoren  Both,  chairman  d!  the  pwel'  that 
drafted  the  report,  said  "that  psychiatrists  "Tiave^ 
great  dilfindty  In  predicting  dangerous  behavjor,", 
.and  the  association  emphasized  that  future  danger , 
from  patients  who  have  committed  violent  acts  can 
be  "assumed  at  least  for  a  -reasonable  period."  The 
panel  suggested  that  the  release  of  defendants 


acquitted  of  violent  acts  should  rest  not  sol^'a 
the  judgment  of  -psychiatrists  -but  do  a  -broade: 

i  T  Because  of  Hinckley's  attempted  awHuwtnatlon  o 
PresWent  Reagan,  whom  he  «eriou8ly  "wonndei 
along  with  three  others,  a  -public  upmat  f  oUow« 
4he  verdict.  Bat,  in  a  dviUzea  sodep',  offender 
shotild  not  be  pimished  tmless  they  are  moraU: 
responsible  for  their  -actions. '  The  "paychlatri 
association  recognized  this  princ^e .is  expressin 
skepticism  about  proposals  to  Tcpliee  current  ia^ 

•  with  a  verdict  of  "guilty  but  mentally  HL".  E«vld  i 
Robert!,  president  pro  tem  of  the  CaUf  omia  Senat 
is  sponsoring  a  bill  to  this  effect.  The  legislation,  i 
our  view,  is  of  doubtful  constitutionality.-.."" , . ■  .-' 
The  attention  focused  on  Hinckley  suggested  th 
the  public  was  under  the  ImpressibD  that  viole: 
criminals  often  escape  punishment  by  pleadb 

...insanity.  But  studies  have  shown  that  iewer  thj 

'1%  of  offenders  accused'of  serious  crimes  plej 
insanity  as  a  defense? ;  Of  -thoBe  who  raise .  11 
defense,  2%  are  successful  In  both  state  aodledet 

l  The  public's  chief  coriceni'is  wheiSff  Uteait 
■  like  Hinckley,  or  obscure  people  ,«m£lned  Jifl 
violent  acts,  will  be  casually  released  frrm  men 
institutions.  It  is  here,  as  the  association  said,  wht 
ca.ution  must  be  exercised  and  any  doubt  resolved 
lavor  of  public  safety.     -     ..'•.:'.: 
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V^:)  cxVV  ±k^  <=^o\OvY\^V    A 1  ^\  \  ^s 
Revamping  the  Insanity  Defense 


■Even  psychiatrists  -were  appar- 
ently disturbed  by  the  acquittal  last 
year  of  John  W.  Hinckley  Jr.,  "who  ad- 
mitted shooting  President  Reagan  and 
three  other  men  but  was  found  not 
guilty  by  reason  of '  insanity.  The 
American  Psychiatric  Association  has 
just  urged  the  tightening  of  the  insan- 
ity defense,  saying  medical  and  legal 
reforms  in  recent  years  had  led  to  a 
potentially  dangerous  situation  in  han- 
dling those  who  were  acquitted  of  vio- 
lent-crimes. 

In  its  first  major  statement  on  the 
insanity  defense,  it  said,  "We  believe 
that  neither  the  law,  the  public,  psy- 
chiatry, nor  the  victims  of  violence 
have  been  well  served  by  the  general 
approach  and  reform  of  the  last  10 
years,  which  has  obscured  the  quasi- 
criminal  nature  of  the  insanity  de- 
fense.'* "While  the  report  didn't  go.^o 


far  as  to  call  lor  the  abolition  of  the 
insanity  defense,  the  association  did 
admit   that  the  psychiatric  profes- 
sional has  "great  difficulty"  deter-' 
mining  whether  a  person  is  legally* 
sane  or  insane  and  predicting  fumre 
violent  behavior.  The  association  in- 
sisted that  those  persons  acquitted  of  . 
violent  crimes  by  reason  of  insanity 
be  given  greater  supervision. 

When,  if  ever,  a  violent  criminal  is  ■ 
"cured"  of  the  mental  illness  and  can 
be  safely  released  will  remain  a  vex- 
ing problem  which  psyciiiatrists  and 
the  c\\il  authorities  must  handle  on  a 
case-by-case  basis.  But  certainly  soci- 
ety can  start  to  get  a  grip  on  its  own 
senses  by  finding  people  "guilty"  of 
violent  crimes  even  if  their  mental 
condition  warrants  medical  treatment 
instead  of  prison.  That  is  a  distinction 
that  should  be  codified  in  law. 
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The  psychiatrists  and  the  insanity  plea 


The  American  Psychiatric  Association  has  made 
a  solid  contribution  toward  a  resolution  of  the 
debate  over  the  insanity  plea  in  criminal  cases  in 
our  courts.  In  a  26-page  position  paper,  the  associa- 
tion has  urged  that  the  insanity  plea  be  retained, 
but  that  there  be  a  tightening  up  of  standards  and 
procedures  for  determining  a  defendant's  sanity 
and  for  ensuring  that  dangerous  persons  are  not 
prematurely  released  from  mental  institutions. 

The  paper  is  valuable,  to  begin  with,  because  in 
effect  it  calk  for  less  -of  a  role  for  psychiatrists.  It 
is  not  often  that  any  interest  group  freely  gives  u^ 
a  bit  of  its  turf.  In  this  case,  however,  the  psychiii-^ 
trists  are  frankly  saying  that  tbey  Teali2e  the  great 
difficulty  t>f  determining  whether  a  person  is  legal- 
ly sane  or  insane  at  the  moment  a  crime  is 
committed,  and  are  asking  that  they  not  be  called 
upon  in  court  to  make  that  determination.  One  of 
the  suggestions  contained  in  the  position  paper  is 
that  the  role  of  psychiatrists  in  court  should  be 
restricted  to  providing  an  evaluation  of  the  mental 
condition  of  a  defendant  without  concluding  wheth- 
er that  defendant  was  legally  sane  or  insane. 

"The  psychiatrists' -position  paper  also  suggests  a 
revision  of  the  standard,  us^  to  determine  the 
sanity  of  a  defendant  Before  1954,  what  was  known 
as  the  MTVaghten  rule  prevailed.  This  rule  required 
proof  "that  at  the  time  of  the  committing  of.  the 
act,  the  party  accused  was  laboring  under  such  a 
defect  of  reason  from  disease  of  the  mind  as  not  to 
know  the  nature  and  quality  of  the  act  he  was 
doing,  or  if  he  did  know,  that  he  did  not  know  what 
he  was  doing  was  wrong."  In  the  famous  Durham 
case  in  1954.  this  rule  was  superseded  by  a  far 
broader  test  "An  accused  is  not  criminally  respon- 
sible if  his  unlawful  act  was  the  product  of  mental 
disease  or  mental  defect" 

The  effect  of  the  Durham  ruling  has  been  to 
keep  the  legal  and  the  medical  experts  groping  for 


some  way  to  apply  that  very  general  yardsticl 
specific  cases.  The  results  have  at  times  been  v 
unsatisfactory  with  psychiatrists  hired  by  the 
fense  and  by  the  prosecution  coming  to  exai 
opposite  conclusions  on  whether  a  crime  flo^ 
from  a  defendant's  mentaLdisease  or  mental 
feet 

The  yardstick  suggested  in  the  psychiair; 
repon  is  that  a  defendant  would  be  considc 
insane  if  "unable  to  appreciate  the  wrongfulnes 
his  conduct"  because  of  ""severely  abnormal  me 
conditions  that  grossly  and  demonstrably  iriipa 
person's  perception  or  understanding  of  reali 
Jlhis  formula  restores  Ihe  liJ'Nagbten  notion  (. 
defendant  being  able  to  distinguish  right  t\ 
wrong.  It  also  stresses  the  necessity  of  se^ 
mental  problems  as  opposed  to  mere  personz 
disorders  or  anti-sociaJ  behavior  in  a  defend 
That  certainly  is  an  easier  yardstick  for  a  judg 
jury  to  work  witJr  than  the  jiebulous  questioi 
whether  a  crime  is  "the  product  of  a  me 
disease  or  mental  defect" 

Finally,  the  psychiatrists'  group  has  madi 
contribution  by  conceding  the  weaknesses  in 
procedures  for  keeping  persons^  who  have,  b 
found  insane  in  m^tal  institutions.  Here  again, 
psychiatrists'  report  is  candid,  Ireely  admitting  1 
medical  and  legal  reforms  in  the  past  few  ye 
make  it  relatively  easy  ior  those  iound  insant 
criminal  cases  to  secure  their  freedom  in  a  v 
short  time.  Drug  treatments  can  remove  the  o\ 
symptoms  of  mental  illness  without  really  cui 
that  sickness,  thus  enabling  dangerous  patients 
appear  sane  and  win  their  release. 
.  All  in  all,  the  psychiatry  association  has  issue 
most  thoughtful  and  thought-provoking  paper, 
should  be  considered  carefully  by  all  those  who 
concerned  about  the  current  status  of  the  insai. 
plea. 


171 


T4  Let  Anoelei  He'aic  E'S^incr    Tnorsday.  January  27.  19?.; 


V^fXAM.INER^ 


Francn  L.  D*«»  -  Pubhsnc 


Mary  Ann*  OoUn 
tenor 


Slsniey  W.  CtooS  E»ecLi;ive  eonoi 
jonn  P.  LindLay  Marajmo  eOiitr 
Sf>»«ns  Patsrsoo  Assr'iiaie  edno' 
Joseph  Farah  Eie:Ln>vF  news  edito' 
B6rr»»«  DX.  Strom- Asiis:a-.i  to  the  ed'!0' 


H.  S.  HaydM)  Pr»»iaent 


Thaodor*  P.  Gracsl 
GeoefBl  rnarwof 


Oavtd  W.  Faldman 
Difectof  ol  saies 


Lao  J.  K*ny  'Circutaiion  Oi'eciO' 

Ray  Willi*  '  ProOuction  direclo' 

John  Raid 'DirectO'  o'  finsnc* 

Mrio  Sunon/Di'ecio'  o'  merxetmj  scviCfS 

Rdban  N.  Sctioanbachar.  Aovenism;  msnaoe' 

Laa  Baaurapard'CiasMtie:  sovrmsms  menspe' 


Not  insane 

sychiairisL^  tjo  longer  "ttant  lo 
lake  the  iicai  for  iheir  lesii- 
mony  in  criminal  uials.  Last 
■ueek.  in  iis first  comprehensive state- 
meju  dn  ibe  mailer  since  ihe  trial  of 
John  Hinckley  Jr..  the  American 
Psj-chiairic  Association  said  psychia- 
irisis  should  only  evaluate  defend- 
ants' mental  condition,  not  "U'hether 
they  are  legally  sane  or  insane.  **We 
have  been  asked  the  -ATonp  questions 
by  the  law.  ;and  then  vhen  we  iiave 
pi\"cn  answers,  a\  e  have  been  kicked," 
complained  one  member. 
,  The  association's  new  T)osition 
seems  more  than  a  little -self-serving. 
Providing  "expert  testimony**  is  -^ 
lucrative  little  side  business  for  some 
ps>-chiairists.  They  don't  want  out  of 
the  business  entirely,  but  they  don't 
want  to  have  to  make  the  controver- 
sial judgments,  either.  Nothing,  of 
course,  forces  them  to  make  those 
judgments  now  —  except  the  know- 
ledge that  if  they  don't.  aitornej'S  will 
find,  and  pay.  someone  else  who  will. 
The  ideal  solution,  for  psychiatric 
hired  guns,  would  be  a  legal  limitation 
on. the  uses  of  their  testimony. 

.  Siill.  a  s€lf-ser\ing  position  is  not 
nfCEisarily  an  incorrect  one.  As  the 


association  noted,  criminal  insanity  is 
not  a  medical  concept  but  a  legal  one. 
involving  moral,  social  and  philosoph- 
ical judgnienis.  Psychiatrists  can 
make  a  medical  diagnosi.^  of  a  defend- 
anfs  mental  condition,  but  it  is  up  to 
the  jury  to  decide  the  moral  question: 
whether  thai^ndition  absolves  the 
defendant  of  responsibility  for  the 
Trime.  Tor  all  practical  purposes. 
psychiatrists  often  make  both  judg- 
ments, leaving  juries  to  do  little  more 
than  judge  witnesses'  credibility'. 

Some  prosecutors  fear  .such  a 
reform  would  actually  make.. their 
cases  more  difficult  to  win.  If  both 
sides'  psychiatrists  agreed  a  defend- 
ant was  mentally  ill  but  neither  could 
testify  as  to  his  legal  sanit>'.  a  jur>' 
might  be  inclined  to  absolve  the 
defendant.  Even  so.  this  seems  more 
an  argument  for  shifting  the  federal 
burden  of  proNing  a  defendant's 
criminal  intent  from  the  prosecution, 
where  it  now  rests,  to  the  defense  (a 
reform  we've  endorsed). 

Insanity  trials  are  exceedingly 
complicateid,  and  limiting  ps>-chiatric 
testimony  won't  make  them  simple. 
But  it  might  help  —  by  more  cleariy 
defining  the  line  between  medical 
judgments,  which  are  the  psychia- 
tri-sUi'  domain,  and  moral  judgments, 
which  should  belong  to  the  jurj-.« 
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The  insanity  defense 


r 
■u. 


rrbe  American  Psychiatric  Associa- 
tion finally  has  caught  up  to  a  view 
long  held  by  the  public  that  too  many 
criminals  are  being  turned  loose  on 
society  after  pleas  of  insanity. 

-it  took  the  John  Hinckley  Jr.  case 
to  wake  up  the  association.  Hinckley 
nearly  killed  President  Reagan,  per- 
manently crippled  White  House  F4-ess 
.  Secretary  James  Brady  and  shot  two 
other  people,  but  was  found  not  guilty 
by  reason  of  insanity. 

Hinckley  -was  sent  lo  a  mental 
institution  and  at  the  moment  is  not 
roaming  the  streets.  SiH  sooner  or 
later,  he  could  be  jud^  Tecovered 

■  .and  turned  loose.  ^    _-   . 

The  APA  didn't  go  into  the  right- 
ness  or  wrongness  of  the  Hinckley 
-verdict,  but  its  general  view  was  that 
the  "insanity  defense"  should  be  res- 
tricted. 

•  The  association  would  preserve  the 

insanity  plea  lor  psychotic  persons 

"Who  genuinely  don't  comprehend 

'  what  Uieyre  4loing.  But  it  -would  hold 

persons  who  simply  have  anti-social 

■  personality  disorders  accountable  for 

•  •  criminal  behavior.  ~ 

. '.  The  association  suggests  that  psy- 

chiatrisu  testify  only  *bout  the 

/  nature  of  a  defendant's  mental  state 

.  and  motivation  and  not  as  to  whether 

a-  defendant  is  insane  or  legally 

responsible.  It  said  juries  and  judges 

..should  dedde  the  latter  questions.  .      . 

.  v"  It  also  said  that  possibly  dangerous 
-  persons  who  have  been  found  not 

•  -guilty  by  reason  of  insanity  should  not 
.  .be  released  merely  on  a  psychiatrist's 

.-say-so.  Such  persons  should  only  be 
; .  freed  after  some  official  body  such  as 
"  .a  )>arole  board  determines  that  they 
' .  are  so  longer  ilangeroas  to  society. 

■  ijhe  SiscUey  case  provides  one 


to  periodic  review  by  the  judge 
presided  at  his  trial.  Hinckley 
remain  hospitalized  until  the  j 
finds  he  is  no  longer  a  danger. 

Unfortunately,  many  jurisdic 
do  not  have  similar  provisions  in 
laws.  The  determination  is  le 
doctors  who  are  often  under  « 
and  financial  pressures  to  re) 
mental  patients-  to  less  restrii 
environments.' 

Here  in  Alabama  recently 
release  of  one  such  patient  led 
damage  suit  against  state  m' 
health  officials  after  the  pa 
killed  ior  a  second  time.  He  had 
found  not  gull^  hy  reason  «f  ins 
in  the  previous  slaying.  The  pj 
had  been  treated,  released,  sent 
to  the  hospital  after  threatenii 
attorney  and  then  released  agaii 
suit  was  settled  for  $900,000 
week,  but  not  before -a  jury 
awarded  325  million  to  the  vie 
sister. 

'  The  APA  evidently  is  concern 
and  Tightly  so  — _  that  court 

-.spectacles  ofspsychiatrists  ^r; 
over  whether, criminals  -are  sa 
crazy  are  givinj  psychiatry  t 
-name.    '   . .    -.     ■ 

■"While  its  recommendations 
step  in  the  right  direction,  they 
•go  far  enough.  Verdicts  of  "not , 

-  by  reason  <rf  iosasity''  should  t 
insjiated.    s.-  ■- 

Persons  who  have  performed 
inal  acts  but  clearly  are  insane 
to  be  judged  "guilty  but  insane 
sentenced  to  appropriate  ten 
institutions  for  the  criminally  li 
If  ^ey  ever  are  Judged  no  l 
insaDe,  they^^onU  be  trassfen 

.a  regular  prison  to  complete  tb 
tence.     • ''----.  • 
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Doctors  anaLdwyers  on  Insanity 

THE  HINCKLEY  -verdict  has  prompted  «  'Tuscdnducttb  the  requirements  ofthelawT' It  istbe 
reasessment  of  the  Insanity  defense,  aot  obly^  flatter  dauser-the  one  that  requires  a  judgment^as 
'"i^  judges  and  l^jslators,  but  also  by  the  two  ph>fe»- '  \o  the  defendant's  'mil  rather  than  his  knowledge— 
sions  most  concerned  «ith  this  aspect  of  the  crimi-  -Kthat  is  now  questioned  by  both  the  doctors  and  the 
jial  jus^ce  system,  last  month,  the  American  Psy-    Jawyers. 


diiatric  Assodation  Issued  a  report  urging  revisions 
ia  the  legal  definition  of  insanity  and  <^Tnph«si7ing 
that  psychiatrists  are  medical  experts,  not  legal 
ones.  They  are  qualified,  said  the  doctors,  to  present 
■medical  information  and  to  give  opinion  about  the 
mental  state  of  an  accused  person.  But  they  cannot 
predict  future  behavior  or  assign  legal  guilt 

Now,  two  committees  of  the  American  Bar  As- 
sociation— the  Standing  Committee  on  Standards 
for  Criminal  Justice  and  the  Commission  on  the 
Mentally  Disabled — have  recommended  changes  in 
that  association's  traditional  position  of  support  for 
the  insanity  standard  used  in  the  Hinckley  trial. 
■  These  proposals  will  be  presented  to  the  ABA 
House  of  Delegates  at  its  midyear  meeting  later  this 
month.  Because  the  cunent  standard  still  has  many 
supporters,  the  proposed  revisions  are  controversial, 
iand  the  debate  wOl  be  hot 
1   The  committees*  Tecommendations  focus  on  three 
iactots:  aiiew  definitioD  of  criminal  insaoi^,  strong 
.^opposition  to  the  eUnunaticm  of  the  defenseincases 
^ere  the  accused  could  not  appredate  the  nature 
:of  bisect,  and  a  discussion  of  the  burden  of  proof.  It 


""Most  academic  commentary  upon  this  subject 
during  the  past  decade  continues  to  question  the 
-scientific  basis  for  assessments  of  volitional  inca- 
pacity," argue  the  lawyers,  and  "it  is  just  this  voli- 
tional or  behavioral  part  of  the  ALI  (American  Law 
Institute]  test  that  has  brought  the  insanity  defense 
under  increasing  attack.  .  . .  Yet  experience  con- 
firms that  there  is  no  accurate  scientific  basis  for 

measuring  one's  capacity  for  self-control There 

is,  in  short,  no  objective  basis  for  distinguishing  be- 
tween offenders  who  were  undetenable  and  those 
who  were  merely  undeterred."  The  psychiatrists 
had  put  it  another  way:  "The  line  between  an  irre- 
sistible impulse  and  an  impulse  not  resisted  is  prob- 
ably no  sharper  than  that  between  twilight  and 
dusk."  The  judgment  of  the  ABA  committees,  is 
dear  ""In  our  opinion,  to  even  ask  the  volitional 
question  invites  fabricated  expert  claims,  under- 
jnines  the  equal  administration  of  the  penal  law  .and 
-compromises  the  law's  deterrent  effect** 
:•  <hininal  rdefense  attorneys,  "who  tire  w^  jei»e^  j 
vented  in  the  ^^A  House  of  Bel^ates,  szt  sure  to 
xpposethesenmsions.  But.  surely  the  A^A  dele- 


r^j3E-ihe.&st  proposal' that,  is  ^f  particular  interest,  -gates -will  btive  inoiuhd  not  only  the  Tecommeiida- 


"though,  since  it  reflects  many  of  the  same  concerns 
TBxpressedbythepsyduatrists.         '     -  :; 
-  The  Hinddey  jury -was  told  to  acquit  the  defend- 
ant if  "'be  lacks  substantial  capad^  either  to  ap- 
preciate the  criminali^Qf  his  conduct  or  to  conform 


tions  of  two  of  their  own  committees  but  the  unani- 
mous report  of  the  American  Psychiatric  Assoda-* 
tion  board  as  well  In  this  case,  the  doctors  have  ^• 
fered  expert  testimony  that  should  be  given  great 
'Vi&j^tA.' .     ■.':-■'  ■      7~.  "  ■-■■-• 
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AT  A  RECBNTmeetJng  of  state  chief  justices, 
Associate  U5.  Attorney  General  Rudolph  Giu-' 
liani  told  his  audience  that  the  jury  verdict  in  the 
Hinckley  case  was  a'  benefit  to  American  society 
since  it  had  provoked  .a  public  debate  on  the  in- 
sanity defense.  Mr.  Giuliani  may  be  more  sanguine 
than  moA  about  that  particular  verdict  but  he  is 
right  that  the  public's  and  lawyers'  attitudes  toward 
the  defense  have  changed  a  lot^ince  that  acquittal 

First  the  American"  Psychiatric  Association,  rep- 
resenting people  most  subjected  to  criticism  after 
the  Hinckley  trial,  issued  a  thoughtful  and  practical 
report  urging  revisions  in  the  defense.  A  few  weeks 
later,  two  committees  of  the  American  Bar  Associa- 
tion recommended  similar  changes,.and,  despite  the 
opposition  of  some  members  of  the  defense  bar,  the 
new  position  was  adopted  by  the  ABA  House  of 
Del^ates  at  its  just-completed  meeting  in  New  Or- 
leans. The  Justice  Department  has  set  aside'an  ear- " 
lier  position  recommending.the'abolition  of  the  in-, 
sanity  defense  .and  jobed.the  organized  jjsychia-,,. 
'tristsand4awyerB'in-s(ippbrting  modiScations.ThisV. 
is  a  formidable  coalition  Ihat  ^uld  «xert  ^reat  in- 
iluence  on  Ck>ngress.and  state  l^islatiffes. 


acquittal  of  a  defendant  found  "^  lack  substantial 
o^iacity  either  to  appreciate  the  criminality  of  his 
conductor  to  conform  bis  conduct  to  the  require- 
ments of  the  law.'"  It  is  the  latter  clause,  relating  to 
-a  person's  ability  to  resist  committing  an  imlawful 
act,  that  is  now  called  into  question.  More  of  those 
involved  with  the  issue  tend  to  concede  that  it  is  not 
possible  scientifically  to  make  any  such  judgment 
and  think  that  allowing  acquittal  on  the  basis  of  this 
claim  invites  fraudulent  testimonyand  confuses  the 
public  Acquittal  should  be  available  only  in  cases 
where  the  accused  did  not  know  that  he  was  com- 
mitting a  criminal  act 

The  American  legal  system  has  just  about  come  " 
full  circle  on  the  insanity  defense  in  the  last  30 
years.  With  increasing  knowledge  of  mental  disor- 
ders and  growing  hope  and  compassion  for  those 
-who  suffer  from  such  illness,  the  law  had  become 
more  lenient  and  perhaps  loo  reluctant  to  assess 
blame  -when  defendants  suffered  from  mental  or 
personality  disorders.  Even  l)ef ore  the  ilinckley 
-case,  -son^Tjstates  had  .adopted  Rougher  -standards 
■and  a  fewbad^abblished  the  insanity  defense :alti>-' 
jether.  Abolition  wings  the  pendulum  too  far.but 


-  -  Hee'is  -flie  change  that  these  Tnedical  and  legal  r~^e  kind  of  change  now  supported  by  psychiatrists, 
"people  ■who  specialize  in  this  area -want  to  make:  the",   lawyers  and  the  administration  may  very  well  be 
rule  PVfedgy^jK>'irjsand  in  most  states  now  allows  :^  justthe  blessing  Jvlr.  Giuliani  envisions.  . 
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DIANE  WHITE 


In  the  state  of  psychiatry 


The  fact  that  I  am  writing  this 

:    column  probably  means  something. 

Not  In  the  larger  sense,  but  in  the 

"-    psychiatric  -sense,  that  is.  from  the 

point  of  view  that  everything  about 

a  person,  in  this  case  me.  reveals 

something  about  her  state  of  mind. 

that  everything  she  thinks  or  does  or 

^    says  Is  symptomatic  of  her  -  how 

shall  1  put  It?  -  problem. 

Which  brings  me.  more  or  less,  to 
the  point,  which  Is  the  statement  Is- 
sued last  week  by  the  American  Psy- 
chiatric Assn.  1  have  been  wonder- 
ing, in  my  .admittedly  twisted  -way. 
■whether  the  statement  Is  symptom- 
■  -atic  of  one  of  psychlaU^'s  problems. 
-Or  Is  -my  thinking  this  part  of  -my 
■  problem?  ■ 

The  APA^ald  s  siumber  of 
"  rlhtngs.the  most  •striking -of  ^whlch. 
to  meat  least. -wasthat  psychiatrists 
'  .should  not  be  asked  to  make  conclu- 
sive statements  In  court  as  to  wheth- 
er a  defendant  was  legally  sane  or  in- 
sane at  the  time  of  the  crime. 
'       On  -a  rational  levd.-this  position 

•  -makes  sense.  After  the  "Hinckley  trl- 
^  f-al.-which  turned  into  a  kind  of  psy- 
'I'^chtatrtc  Version  -of  ~You  Asked  ^or 

'  _1L'.**  it  -seemed  dear  to  many  people 
.  .  that  if  a  iawycr  searched  diligently 
enough,  he  could  find  a  psychiatrist 
who  would  say  Just  about  an>thlng. 
On  a  somewhat  less  than  ration- 
al lcvcl.a  level  on  which  1  often  oper- 
S,  ate.  the  position  was  confusing.  1 
'^ can't  help  thinking  that  what  the 
APA  was  really  sajing  in  that  state- 
ment was.  "Were  -not  sure  ^what 
we're  doing  so -we  tlon't -want  the  re- 
'  sponslbllity  of  making  decisions  in  a 
court  of  law." 

This  is  fine,  in*  one  "way.  Who 
needs  another  medicine  -show  like 

•  the  Hinckley  trial?  On  the  other 
hand.  If  they  don't  know  what 

•  they're  doing,  who  does?  And  if  they 
don't  know,  what  have  I  been  <lolng 
twoor  threetlmesa-weekforthelast 

;  -eight  or  nine  ycant? 


demonstrating  my  faith,  albeit  wa- 
vering. In  psychiatry.  It  really  is  a 
matter  of  faith.  You  persuade  your- 
self that  therapy  vi-lll  be  good  for  you. 
Then,  once  j'Ou"rc  into  It,  the  unstat- 
ed message  you  get  from  the  psychia- 
trist is  that  you're  the  only  person 
who  can  really  help  yourself.  If  only 
you'd  wise  up. 

That's  not  the  way  they  put  it.  of 
course.  Do  psychiatrists  ever  tell 
their  patients  what  they're  really 
thinking?  Do  they  ever  say.  *That 
doesn't  make  any  sense."  or  "You're 
imagining  all  that"?  A  friend  tells 
me  that  once,  when  be  -was  In  the 
middle  of  reciting  a  iltany  of  prob^ 
icms.pis  psychiatrist  Jumped  out -of  ■■ 
his  cvair  .and  shouted,  "Stop  -it! 
You're  making  me  tense!"  My 
stunned  friend  said  be  thought  that 
kind  of  candor  was  against  the 
rules. 

But  are  there  any  rules?  Apart,  tjf 
course,  from  paying  the  bill?  There 
must  be.  But  they  remain  a  mystery 
to  most  lay  people  and  1  suspect,  to 
some  -practitioners.  "The  fact  that 
each  patient,  each  p^^tatrlst.  is 
unique  compounds  the  mystery  in- 
fmtely.  Not  long  ago  a  :ft1end  -who's 
thinking  about  starting  psychother- 
apy asked  me.  "What's  it  like?"  How 
do  you  b^ln  to  explain?  What  It's 
like  for  me  probably  isn't  the  way 
It's  like  for  anybody  else.  At  least  1 
hojje  It's  not.  And  what  it's  like  for 
me.  or  for  anybody  else,  wouldn't  be 
what  it  would  be  like  for  her. 

In  the  Village  Voice  a  few  years 
ago  1  read  an  interview  with  a  wom- 
an who  had  started  a  jdiscusslon 
group  for  people  who  -wanted  to  talk 
about  their  psychiatrists.  I  thought 
it  was  a  telling  footnote  on  the  mys- 
terious, ephemeral  nature  of  psychi- 
atry, a  bunch  of  people  sitting 
around  tr^-ing  to  figure  out  the  peo- 
ple who  are  trying  to  figure  them 
out.  1  thought,  and  1  sUll  think.  It 
■would  be  a  wonderful  «etting  for  a 
situation  comedy.  I  suppose  that 
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Tomorrow. 


A  LOOK  AHEAD  JPROM  THE  UATIOWS  CAPITAL 

W(^[F&][M}  "°°  N  street,  K.W. 

-iS/|g '--'"^^  Washington,  I.e.  20037 

The  White  House  wil-l  step  up  political  fence  mending.   By  appointing  two 
female  cabinet  members  and  joining  a  Supreme  Court  case  on  the  side  of  women 
retirees.  Republicans  hope  to  stop  further  widening  of  the  'gender  gap.' 

Hew  overtures  to  labor  see  Fraser  of  Auto  Workers  at  the  White  House 
Trumka  of  Mine  Workers  talking  with  Labor  Secretary  Donovan.   Donovan  will  have 
.  .more  meetings  with  unions  such  as  the  ATl-CXO  construction  trades. 

-.:'.-_^ -The.  administration  wants  those  blue-collar  workers  who  voted  for  Reagan 
back  ia  the.  fold.  labor  .leaders  hav<^.a  price:.  Action  on  imports,  unemployment. 

One  area  where  the  White  House  is  making  little  headway:  Black  voters. 
Civil-rights  groups  are- particularly  angry  at  the  Justice  Department  for 
getting  involved  in  two  kffirmative-actlon  cases  involving  police  and  rixe- 
Tighters  in  Boston  and  New  Orleans.   Government  is  fighting  quotas  in  both. 
\.      Blaclts_  say  a  aoss  would  curtail  federai-iourt  efforts  to  remedy  "Ijias. 

The  drive  to  tighten  the  insanity  plea  is  getting  a  boost  from  the 
American  Psychiatric  Association.  It  iirges  reducing  the  role  of  psychiatrists 
at  trials  and  toughening  release  of  those  acquitted  by  reason  of  insanity. 

Soon  ^0  Join  campaign:  The  Jlmerican  bar  and  mental-health  associations. 

Aether  round  «f  bills  will  be  introduced  in  Congress  to  restrict  use  of 
the  insanity  plea.  Xikelv  outcome:  Tlules  -that  will  ^hift  the  burden  of  proof 
to  the  defense  and  make  release  more  difficult  in  federal  cases. 

Some  two  dozen  states  also  ttIII  try  "to  change  fhelr  laws.  Many^-wiH  pass. 

More  than  25  million  1obs  will  open  up  in  United  States  by  1990-  "Where 
will  they  be?  Washington  forecasts  at  least  700.000  secretarial  lobs  alone. 
Big  increases. also  are  expected  among  orderlies.  Janitors  and  sales  clerks." 

3oT  those  who  graduated  from  college,  computer-related  jobs  vill  ahow  the 
biggest  percentage  increase, -followed  by  therapists  and  engineers. 

Without  the  college  degree,  look  for  paralegal  lobs  to  double,  -with 
data-processing-machine  mechanics  not  far  behind.  Tor  the  unskilled,  food 
service  apd  prison  guards  will  be  the  fastest-growing  areas  of  work.* 

yiadlag  people  to  fill  the  Jobs  will  spur  its  own  industry.   Interviewers 
at  employment  agencies  will  increase  more  than  60  percent  by  the  decade's  end- 
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RADIO  TV  REPORTS,  inc. 

4701  WILLARD  AVENUE  CHEVY  CHASE  MARYLAND    20815        656-4068 


FOR       AMERICAN  PSYCHIATRI-E  ASSOCIATION 


PROGRAM 


News  7  5:30  Live  STATION  W3LA  TV 


DATE      January  19,  1983     5:30  PM        OTY    Washington,  DC 
SUEJEO     The  Insanity  Plea 

ROBIN  CHAPMAN:   That  plea,  not  guilty  by  reason  of 
insanity,  has  drawn  a  lot  of  criticism  in  the  past  few  months 
primarily  because  of  the  Hinckley  txial- 

With  us  tonight  is  Dr.  Melvin  Sabstiun  [?]-   He  i-s 
medical  director  -of  the  American  Psychiati^c  Assocaation,  and 
Chris  Cordon  is  going  to  talk  with  him  ab(*j±  thear  changing  : 
-  feelings  about  this  ♦'hole  situation-  Thris?  -■   •.- 

CHRIS  CORDDNi   Thank  you  very  much,.  Robin. 

First  of  all,  Dr.  Saushun,  what  is  the  position  of  the 
American  Psychiatrir  Association  on  this  insanity  defense?   There 
was  a  public  outcry, after  the  Dohn  Hinckley  verdict,  not  guilty 
by  reason  of  insanity.   What  position  is  your  group  taking. 

DR.  MELVIN  SABSHUN:   First  of  all,  Mr.  Cordon,  let  me 
express  my  delight  in  having  an  opportunity  to  tell  you  «"d  the 
audience  about  our  position,  to  come  out  with  a  comprehensive 
statement  today.   And  in  summarizing  it  I'd  like  to  like  t:o 
emphasize  three  points.   First,  that  *e  are  in, favor  of   . 
retaining  the  insanity  defense. 

CORDON:   You  are. 

DR.  SABSHUN:   Second,  we  believe  in  tightening  the  use 
of  the  defense  to  make  it  possible  for  Psyct^i^^fi^^^^^^^^H  ^ 

ke 
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GORDON:   I  want  to... 

DR.  SABSUN:   In  some,  those  are  our  three  points. 

GORDONt   I  want  to  expaod  the  three  points,  start- 
ing with  the  last  one-   How  TJo  you  protect  society  if  you  have  a 
defendant  that  goes  to  a  mental  institution?   What  if  he's  cured 
in  a  year  or  two? 

DR.  SABSHUN:   Paradoxically,  our  treatment  methods  are 
much  better  than  ever  before,  and  some  people  will  be  cured  much 
quicker  than  ever  before. 

CORDON:   Should  they  be  released  to  the  street? 

DR.  SABSHUN:   It's  our  contention  that  that's  not  a 
•psychiatric  decision.   And  our  report  advocates  a  development 
of  a  mechanism  analogous  to  a  parole  board  representing  the 
community's  interests  so  a  variety  of  people  can  investigate 
whether  the  person  should  or  should  not  be  discharged. 

GORDON:   Okay.   Your  second  point,  your  middle  point_ 
was  that  the  role  of  the  psychiatrist  should  be  tightly  defined. 
Psychiatrists,  we  are  told,  can  testify  on  both  sides  of  any 
issue.   So  what  should  the  tole  of  the  psychiatrist  be? 
Certainly  not  judge  or  juror. 

DR.  SABSHUN:   May  1  say,  first  o*"-all,  that  thank  Cod  we 
hsvfe  an  adyersarial  •system  so  people  can  testify  on  both  -sides  in 
any  issue.'   But  more  importantly,  for  this  particular  point,  what 
we're  saying  is  psychiatrists  are  medical  experts.   The  term 
""insanity"  is  not  a  medical  term.   It's  a  legal  term. 

GORDONS   Okay. 

DR.  SABSHUN;   And  society  should  take  the  moral  and 
ethical  issues  into  consider-ation  on  that.   And  ♦^e  advocat-e  that 
the  psychiatTist  should  only  testify  in  the  area  of  his  ox  her 
competence,  namely,  the  medical  illness  or  the  absence  of  such  .^ 
medical  illness- 

CDRDON:   Finally,  and  1  only  have  a  few  seconds,  a  jurox 
in  the  Hinckley  case  told  me  that  she  would  have  voted  for  guilty 
but  insane  as  a  verdict.   But  you,  your  American  Psychiatric 
Association,  would  not  go  for  that  kind  of  a  change  in  the  law. 

DR.  SABSHUN:   Some  states  are  moving  in  that  tJirection. 
But,  on  balance,  we  think  that  the  retention  of  the  insanity 
defense  is  better  ov'erall. 

GORDON:   Dr.  Sabshun,  thank  you  very  much  for  being  with 
us  on  5:30  Live  to  express  your  opinions  on  this  topic. 

DR.  SABSHUN:   Thank  you. 
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The  Insanity  Defense 


STEVE  BELL:   The  American  Psychiatric  Association  is  - 
calling  for  tightening  of  the  insanity  defense  used  by  John 
Hinckley  after  he  tried  to  assassinate  President  Reagan.'  The 
professional  group  says  the-  defense  should  be  tightened  to  keep 
people  with  antisocial  disorders  from  being  released  into  society 
after  committing  crimes.  '- 
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P!>OGRAM        The    Daily   Drum  station     WHUR    Radio 

DATE  January    19,    1983  6:00    PM  cfTY  Washington,    DC 

SUBJECT  Insanity    Plea 

FLOYD    DONALD:       From    the    American    Psychiatric    Association 
today    a    recommendation   that    defendants    found    innocent    by    reason 
of   insanity,    who    later    are    found   sane,    well,    they    should'  be 
subject    to    possible   imprisonment,    nonetheless- 

Dr.    Melvin  thapstan    l7]    is  t.tie  -bead    of   the   APAj 

X  ■      -    • 

..-  -.    ..  DR.  MELVIN  CHAPSTANi   We  believe  v£ry  stiongly  that  the 
public  needs  protection  from  those  defendants  who  -are  found  not 
guilty  of  violent  acts  by  reason  of  insanity.   And  we'xe  concern- 
ed with  the  rest  of  the  public,  about  those  who  are  prematurely 
discharged  back  to  the  community. 

DONALD:   Psychiatrics  [sic]  began  thinking  seriously 
about  this  problem  because  of  the  3ohn  Hinckley,  Or.,  verdict. 
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The  6:00  O'clock  Report 

DATC      :)anuary  19,  1983     6:00  PM        OTY    Washington,  DC 

^J^K:^     The  Insanity  Defense 

RENEE  POUSSAINT:   The  American  Psychiatric  Association 
says  the  insanity  defense  should  be  tightened  but  not  eliminated. 
In  its  first  policy  statement  on  the  controversial  legal  defense, 
the  group  today  said  it  sho-uld  be  allowed  only  in  cases  of, 
quote,  "serious  mental  illness." 

The  psychiatrists  also  say  defendants  committed  to 
-mental  institutions  -should -stay  there  even  aft-ex  their  condition 
improves  if  there  are  not  adequate  outpatient  services  available 
for  them- 
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PROGRAM   Eyewitness  News  at  6:00  station  WDVM  TV 

taME      January  19,  1983     6:00  PM        oty    Washington,  DC  ■ 
^-■^JKn     jhe  Insanity  Defense 

CORDON  PETERSON:   The  insanity  defense  is  the  su-bject  of 
a  new  study  by  the  American  Psychiatric  Association.   A  panel  of 
leading  psychiatrists  urges  that  the.  law  should  be  tightened  so 
that  the  insanity  defense  can  be  .used  only  be  people  with  severe 
mental  illness  such'  as  psychotics-   The  study  is. an  outgrowth  of 
"the  "trial  of  John  Hinckley  for  shootiTjg  President  Reagan. 

i_  - 

"   .■  "Eyewitness  News  correspondent  Warren  Corbett  xepoxts.  • 

WARREN  CORBETT:   The.  Hinckley  verdict,  not  guilty  by 
reason  of  insanity,  led  to  a  widespread  re-examination  of  the 
insanity  defense.   The  American  Psychiatric  Association  said 
today  that  the  courts  have  been  misusing  psychiatry,  that  lawyers 
and  judges  have  been  asking  psychiatrists  the  wrong  questions. 

MAN:   Such  -as,  who  is  insane  or  who  is  not?   ♦^ho  is 
Tesponsible  or  who  is  not-?   Who  does  or  who  does  not  meet  a  given 
relevant  legal  test  for  insanity?-  In  other  .words,  does  this 
person,  or  had  this  person  the  capacity  to  tell  right  from  wrong? 
These  are  not  psychiatrict  questions. 

CORBETT:   If  the  questions  is,  is  this  man  legally 
insane?   The  psychiatrist  should  honestly  answer,  don't  ask  me. 

MAN:   That's  Tight, 

CORBETT:   If  the  question  is,  is  this  fellow  dangerous? 
The  psychiatrist  should  honestly  answer,  don't  ask  Tne. 

MAN:       That'.s    right. 


—  <"»H  <«^»H*^^S 


'^e?wv•^fT       ^        AKirv  r^TUOy  OOihiTlDAi    r 


187 


CDFtBETT: 
this  society? 


Who's  supposed  to  answer  these  questions  for 


MAN:   These  are  social  policy  and  moral  decisions  which 
should  be  made  by  the  identified  'legal  decision-maker.   It  is  the 
jury's  function. 

CORBETT:   Once  a  violent  person  is  committed  to  a 
hospital,  the  Psychiatric  Association  says  he  should  not  be  set 
free  on  the  word  of  a  psychiatrist  alone,  because  psychiatrists 
cannot  predict  who  will  be  dangerous  in  the  future, 

The  panel  of  psychiatrists  refused  to  say  how  their 
findings  would  apply  specifically  in  the  case  of  3ohn  Hinckley. 
One  of  the  psychiatrists  said  a  doctor  can  diagnose  who  is  mad, 
.but  only  a  judge  and  jury  should  decide  who  is  legally  insane. 

Warren  Corbett,  Eyewitness  News. 


188 


RADIO  IV  REPORTS, jNc. 

4701  WILIARD  AVENUE  CHEW  CHASE  MARYLAND    20815        65dHJ068 


rcw      AMERICAN  PSYCHIATRIC  ASSOCIATION 


PROGRAM.   Eyewitness  News  at  5:00  station  WDVM  TV 

DATE      January  19,  1983     5:00  PM        ory    Washington,  DC 

SJBJEa     The  Insanity  Plea 

3.C.  HAYWARD:   The  American  Psychiatric  Associat ion_ says 
defendants  like  3ohn  Hinckley,  Or.,  should  be  subject  to  possible 
jail  terms  when  they  are  no  longer  judged  to  be  insane.   The 
Psychiatrict  Association  today  released  its  first  opinion  on  the 
insanity  defense,  recommending  changes  that  would  make  the 
insanity  defense  more  difficult  to  -apply-^ 

r    .  Acoording  to  the  Association,  only_people  with  serious- 
mental  illness  should  be  allowed  to  plead  insanity  for  violent 
crimes.   The  group  says  the  insanity  defense  should  not  be 
allowed  for  people  -with  anti-social  personality  disorders. 

A  spokesman  for  the  association  today  said.judges  and 
juries  should  not  expect  psychiatrists  to  tell  them  who  is 
legally  insane. 

DR.  ROTHj   This  is  the  frustration  that, you  people  will 
experience,  that  the  law  will  experience  and  which  has  been 
the  frustration  of  the  insanity  defense.   It  is  not  up.  to     . 
psychiatrists  to  say  whether  or  not  a  person  meets  a  given 
legal  standard.   That  is  a  moral,  intuitive  judgment  and  not  a 
scientific,  credible  professional  judgement. 

HAYWARD:   The  Psychiatric  Association  did  not  comment 
directly  on  the  Hinckley  case,  but  Dr.  Roth  admits  Hinckley's 
acquittal  prompted  the  association  to  study  "the  insanity  defense. 
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Channel  4  News  Live  at  6:00        STA^On  WRC  TV 


3anuary  19,  1983     6:00  PM        OTY    Washington,  DC 


SUEJECT     The  Insanity  Plea 

BOB  McBRIUDE:   The  insanity  plea  has  come  under  a  lot 
of  criticism,  especially  since  the  ^°h" /^"^'^l/J  '^H',  ^    ^',,"" 
acquitted  of  shooting  and  wounding  the  ^^  ^^^^^f  l,  ^" "  ^3^°'' 
confined  at  St.  Elizabeths  ^ntil  a  judge  orders  him  freed. 


Well,  today  the  American  Psychiatric  Association 
recommends  thU  defendants  found  innocent*by  ---  °^^"=3^,",^^^  . 
be  subject  to-  possible  imprisonment  after  they  no  longer  are 
considered  insane.' 

The  psychiatrists'  position  will  be  ^^f  ^"^^ '^^^f  ^^"J" 
ly  on  CapitolMll.   Nearly  20  bills  were  -^-^-/^iUs  very 
Congress  to  restrict  the  insanity  defense,  and  new  bills  very 
likely  will  be  introduced  in  this  session. 
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CBS  Evening  News  "-"C\  WDVM-TV 

CBS  Network 

January  19,  1983     7:00  P.M.      cry    Washington,  D.C, 


SUB.icC:     jf^g  Insanity  Defense 

DAN  RATHER:   You  may  remember  the  uproar  that  followed 
3ohn  Hinckley's  acquittal  on  grounds  of  insanity  in  the  shootihg 
of  President  Reagan  and  three  others.   Hinckley's  trial  was 
dominated  by  conflicting  testimony  from  supposed  psychiatric 
experts,  • 

W.ell,  today  the  American  Psychiatric  Association  said 
courts  -should  stop  .asking  psychiatrists  to  testify  if  a  defendant 
was  sane  or  insane,  responsible  or  not  responsible.   A  spokesman 
said,  "Insanity  is  a  legal,  and  not  a  medical,  concept- 
Responsibility  is  a  moral,  and  not  a  medical,  concept." 
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Washington,  D.C, 


SJ&jrC 


The  Insanity  Defense 


KATE  DORDEN:   The  American  Psychiatric  Association  says 
it  favor  preserving  the  insanity  defense  for  truly  serious  cases, 
Dr.  Loren  Roth,  who  worked  on  the  Association's  study  of  the 
problem,  says  there  are  cases  when  an  insane  defendant  should  be 
held  in  custody  even  once  the  legally  prescribed  psychiatric 
treatment  has  run  its  course.  ^ 

^_ 

DR.,  LOREN  ROTH:   We  don't  say  where  t-hey  should  gb. 
We're  pointing  out  that  it's  unrealistic  to  feel  that 
psychiatrists  can  guaranty  cures  of  institutionalized  insanity 
acquitees  such  that  when  they're  released,  the  public  is 
necessarily  protected. 

DORDEN:   The  Association  does  not  believe  it  wise  to 
follow  the  trend  toward  the  so-called  guilty-but-insane  verdict 
because  it  confuses  moral  responsibility  under  the  law. 
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The  insanity  defense  goes  on  trial 


By  Edwin  M.  Yoder  Jr. 

The  VVashif>gton  Post 

r  Washington 

If  some  congr^Bmen  had  their  way, 
John  Hinckley  Jr.  would  be  the  last 
American  acquitted  of  a  shocking 
■crime  on  grounds  of  "insanity." 

"They  probably ^ont  have  theff-way, 
at  least  entirely,  because  extreme 
remedies  tend  to  throw  out  the  baby 
with  the  bath  water.  But  the  insanity 
defense  is  headed  for  modification 
in  some  jurisdictions.  And  it  looks 
now  as  if  psychiatrists  and  lawyers 
will  wisely  point  the  way. 

After  a  special  study,  the  American 
Psychiatric  Association  wants  the  in- 
"santty  plea  restricted  to  "serious 
mental  disorders,"  not  invoked  to 
protect  anti-social  people  (victims,  in 
their  terms,  of  mere  "personality 
disorders")  from  the  legal  conse- 
quences of  their  acts. 

Tne  APA  also  insists,  correctly,  that 
sanity  and  insanity  are  legal  terms, 
unknown  to  their  branch  of  medicine 
—  a  fact  often  obscured  when  expert 
witnesses  spar  in  the  courtroom. 

Meanwhile,  the  American  Bar  Asso- 
ciation's House  of  Delegates  has  rec- 
ommended an  Important  modifies- 
tion-Af  its  pwn.:The  bar  wants  the 
-:"ift coatroitable  ittpulSe""-  irieft> 
^aroj^jed  as  a  part- of  the  irisailty 
defense.  The  focus  would  be  ;<)n 
-Whether  the  defendant  kaew' right, 
from  wrong  —  a  return  to  the  more 
traditional  conception  of  legal  sanity 
embodied  in  the  M'Naughton  Rule. 

It  would  be  ironic  if  the  Hinckley 
verdict  were  the  catalyst  for  these 
reforms.  It  was  an  unusual  test  of  the 
Insanity  <lefense  —  not  only  because 


of  the  sensational  nature  of  the 
crime  and  the  eminence -of  its  vic- 
tims, but  because  District  of  Colum- 
bia law  required  the  prosecutors  to 
prove  Hinckley  "sane."  It  was  a  bur-  _ 
den  not  far  different  fronx'let  us  say, ' 
having  to  prove  someone  "^ood." 

For  all  its  recent  notoriety,  the- In- 
sanity defense  is  no  great  threat  to 
the  criminal  clearance  rate.  It  is 
offered  in  only  a  small  percentage  of 
criminal  trials,  and  is  far  from  in- 
variablysuccessful.  ,'  -^ 

But  there  is  a  danger,  of  concern  to 
thoughtful  lawyers  and  psychiatrists, 
that  when  bad  actors  escape,  punish- 
ment on  the  "insanity"  excuse,  the 
vital  notion  of  human  responsibility 
may  dissolve.  Guilt  itself  may  come, 
to  seem  out  of  date,  with  any  miscre- 
ant deemetf  more  or  less  stck. 

The  eminent  psychiatrist  Willard 
Gaylin,  a  leader  in  the  drive  to  cur- 
tail immodest  uses  of  psychiatry  In 
the  courtroom,  has  noted  an  essen- 
tial distinction: 

"The  social  view  of  behavior  is  in 
essence  moralistic;  an  action  is  ap- 
proved or  disapproved,! right  -or 
wrong,  acceptable  or  nonacceptable. . 
A  person  is  guilty,  or  innocent  as 
more  or  less  clearly  defined  in  ad- 
vance by  law.  .=  ,4,  j^- 


'TSnt.psychlatncalty'Speakiiig,  jibth- 
~ing  is  wrong  —  only  sick^  If  ^  act  is 
..not  a  choice  l>ut  merely  the  inevita- 
ble product  of . .".  past  experiences,  a 
•mati  can  'be  no  more  guilty  of  a 
crime  than  he  is  guilty  tof  an  ab- 
scess:"        ■       ■  ■-  t;-       ,  .-:'  ; 

..-■■■'-.  -r.-      ~-'^l 

Psychiatry,  a  valuable  niedical  Art 
making  impressive  strides  in  the  re- 
lief of  humian  suffering,  took  some 
rude  and  ignorant  lumps  after  the 


Hinckley  verdict  It  is  the  wrong  tar- 
get, not  to  be  condemned  for  an 
occasionally  extravagant  intrusion 
into  the  courtroom. 

Rightly  conceived,  the  debate  Is  over 
-a  broad  issue  of  social  philosophy. 
The  law,  as  Gaylin  notes,  is  a  social 
institution.  The  safety  with  which  it 
may  allow  medical  (or  any  other 
"expert")  lore  to  intrude  is  always  a 
delicate  question.  Law  is  more  than 
a  code  of  behavior.  It  has  Its  own 
considered  vision  of  human  nature 
and  responsibility,  of  right  relation- 
ships between  individual  autonomy 
and  community  duty. 

Law  rests,  indeed  can  only  rest,  on 
the  Aristotelian  view  that  man  is  a 
"social  animal,"  whose  humanness  is 
largely  defined  by  adherence  to  soci- 
ety's ordained  standards.  It  guards 
-  individual  rights,  but  flatly  rejects 
the  view  that  human  bein^  can  be 
truly  human  when  they  flout  duty  to 
others. 

A  free  society  has  to  pick  its  way 
carefully  between  two  extremes.  It 
must  avoid  the  totalitarian  claim 
that  society  is  absolutely  all,  the  Indi- 
vidual absolutely  nothing.  It  must 
equally  avoid  ^e  anarchist  claim 
that  everyone  is  a  radically  free 
agen^vho  may  act  as  bp  pleases, 
disreitHKling  all  social  expectations. 

'  There  is  a  compellingcaj^^umettt  that 
recent  uses  of  the  "insanity  de- 
-fense,"  scattered  as  they  may  be, 
undercut  the  social  bonding  function 
of  the  law  and  drive  it  toward  a 
drastic  individualism. 

/Thfe  organized  bar  and  organized 
psychiatry  are  wise  to  acknowledge 
that  danger  and  act  on  it. 
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The  interrater  agreement  for  major  diagnostic 
categories  in  studies  using  DSM-I  and  DSM-II  was 
usually  only  fair  or  poor.  In  phase  one  of  the  DSM-III 
field  trials  the  overall  kappa  coefficient  of  agreement 
for  axis  I  diagnoses  of  281  adult  patients  was  .78  for 
joint  interviews  and  .66  for  diagnoses  made  after 
separate  interviews;  for  axis  II— personality  disorders 
and  specific  developmental  disorders  —the  coefficients 
of  agreement  were  .61  and  .54.  The  interrater 
reliability  o/DSM-III  is,  in  general,  higher  than  that 
previously  achieved  and  may  be  due  to  changes  in  the 
classification  itself,  the  separation  of  axis  I  from  axis 
II  conditions,  the  systematic  description  of  the  various 
disorders,  and  the  inclusion  of  diagnostic  criteria. 


Previous  studies  of  the  reliability  of  psychiatric  di- 
agnosis using  the  first  and  second  editions  of  the 
American  Psychiatric  Association's  Diagnostic  and 
Statistical  Manual  of  Mental  Disorders  (PSM-I  and 
DSM-II)  have  indicated  that  for  the  major  categories, 
such  as  schizophrenia  and  affective  disorder,  the  inter- 
rater agreement  was  usually  only  fair  or  poor  (1).  An 
important  step  in  the  development  of  the  third  edition 
of  the  Diagnostic  and  Statistical  Manual  {DSM-III) 
has  been  a  series  of  field  trials  using  draft  versions  of 
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the  manual.  One  of  the  most  important  purposes  of  the 
major  field  trial,  sponsored  by  the  Division  of  Biom- 
etry and  Epidemiology  of  the  National  Institute  of 
Mental  Health,  has  been  to  determine  interrater  diag- 
nostic reliability.  In  this  paper  we  present  the  inter- 
rater diagnostic  reliability  for  adult  patients  firom 
phase  one  of  this  field  trial,  using  the  Jan.  15,  1978, 
draft  of  DSM-III. 


METHOD 

Qinicians  were  invited  to  participate  in  the  field  trial 
through  notices  appearing  in  Psychiatric  News  and 
other  mental  health  publications.  All  clinicians  who 
agreed  to  complete  the  required  work  were  accepted 
as  participants,  either  as  private  practitioners  or  as 
groups  of  clinicians  working  within  facilities.  The  clini- 
cians were  fit)m  all  parts  of  the  country,  from  Maine  to 
Hawaii,  and  worked  in  both  rural  and  urban  settings. 
Over  80%  identified  their  main  professional  activity  as 
patient  evaluation  or  care.  The  rest  were  distributed 
among  administration  (7%),  teaching  (7%),  and  re- 
search (3%).  Only  those  clinicians  who  joined  in 
groups  participated  in  the  reliability  study. 

Each  clinician  in  this  study  was  expected  to  partici- 
pate with  another  clinician  in  at  least  two  reliability 
evaluations.  These  two  evaluations  were  to  be  done 
after  each  clinician  had  already  used  the  DSM-III  draft 
in  evaluating  at  least  15  patients  selected  from  his  or 
her  patient  population  as  either  consecutive  admis- 
sions or  "catch-as-catch-can"  (an  approximation  of 
the  ideal  of  random  sampling).  The  reliability  inter- 
views, with  only  a  few  exceptions,  were  initial  diag- 
nostic evaluations  before  the  beginning  of  treatment. 
Detailed  instructions  were  given  to  the  clinicians  to 
avoid  possible  biases.  For  example,  the  clinicians 
were  cautioned  not  to  choose  cases  specifically  be- 
cause they  presented  no  differential  diagnostic  prob- 
lems and  not  to  discuss  a  case  before  each  clinician's 
independent  completion  of  the  diagnostic  forms.  Simi- 


0002-953X/79/07/08 15/03/500.40  ©  1979  American  Psychiatric  Association 


815 


195 


INTERRATER   RELIABILITY   OF   DSM-III 


Am  J  Psychiatry  136:6,  June  1979 


TABLE  1 

Kappa  Coefficients  of  Agre«m«nt  for  OSAf-///  Diagnostic  Classes  for  281  Adults 


Diagnostic  Class 


Percent 

Interview  Method 

of  Total' 

Joint  (N  =  l 

50)         Test-Retest  (N  =  I31) 

5.6 

.66 

.81 

2.1 

.66 

.85 

1.4 

I.OO 

.66 

2.1 

-0.01 

.85 

12.9 

.74 

.83 

3.1 

1.00 

.74 

7.7 

.48 

.74 

4.5 

.56 

.72 

22.0 

.90 

.74 

12.9 

.82 

.82 

0.7 

I.OO 

1.00 

4.5 

.56 

.53 

44.6 

.77 

.59 

29.6 

.70 

.65 

19.9 

.64 

.29 

7.0 

.85 

.43 

10.5 

.74 

.43 

1.4 

.49 

I.OO 

4.2 

.53 

.66 

0.7 

1.00 

-.004 

2.1 

I.OO 

1.00 

0.7 

1.00 

1.00 

1.7 

I.OO 

1.00 

11.2 

.74 

.60 

1.7 

-0.01 

-0.01 

.78 

.66 

60.6 

.61 

.54 

Disorders  of  infancy,  childhood,  or  adolescence 

Mental  retardation 

Disorders  characteristic  of  late  adolescence 

Eating  disorders 
Organic  mental  disorders 

Senile  and  presenile  dementias 

Substance-induced  organic  brain  syndromes 

Organic  brain  syndrome  with  unknown  etiology 
Substance  use  disorders 
Schizophrenic  disorders 
Paranoid  disorders 
Schizoaffective  disorders 
Affective  disorders 

Major  affective  disorders 

Chronic  minor  affective  disorders 
Psychoses  not  elsewhere  classified 
Atuiety  disorders 
Factitious  disorders 
Somatoform  disorders 

Dissociative  disorders  -w 

Psychosexual  disorders 

Paraphilias 

Psychosexual  dysfunctions 
Adjustment  disorders 

Disorders  of  impulsive  control  not  elsewhere  classified 
Overall  kappa  for  major  classes,  axis  I 
Overall  kappa  for  personality  disorders,  axis  II 


'Percent  of  all  subjects  given  diagnosis  by  at  least  one  clinician.  Because  some  subjects  received  diagnoses  from  two  minor  classes  within  a  major  class  (e.g..  a 
major  affective  disorder  and  a  chronic  minor  affective  disorder),  the  total  percent  of  subjects  in  minor  classes  may  exceed  the  percent  of  total  subjects  in  the 
m^or  class.  Only  in  the  case  of  substance  use  disorders  was  there  an  appreciable  difference  in  percentages  between  the  groups  0nint=28.7%,  lest.|e> 
test=t4.5%). 


lariy ,  participants  were  reminded  that  DSM-llI  was  on 
trial,  not  them,  and  they  should  send  in  results  even  if 
they  indicated  poor  agreement. 

Both  clinicians  were  to  have  access  to  the  same  ma- 
terial, such  as  case  records,  letters  of  referral,  nursing 
notes,  and  family  informants.  If  one  clinician  had  such 
information  (e.g.,  spoke  to  a  family  member),  he  or 
she  was  to  inform  the  other  clinician  of  the  additional 
information,  while  at  the  same  time  avoiding  commu- 
nication of  his  or  her  diagnostic  impression.  Clinicians 
could  either  be  present  at  the  same  evaluation  inter- 
view Ooint)  or  if  this  were  inconvenient,  separate 
evaluations  could  be  done,  as  close  together  in  time  as 
possible  (test-retest). 

Each  clinician  recorded  the  results  of  his  or  her  ex- 
amination using  the  DSM-IIJ  multiaxial  system.  In  this 
system  personality  disorders  and  specific  develop- 
mental disorders  are  coded  on  axis  II,  and  all  other 
clinical  psychiatric  syndromes  and  conditions  are  re- 
corded on  axis  I.  The  justification  for  separating  the 
axis  II  disorders  from  the  rest  of  the  classification  is  to 
ensure  that  personality  disorders  and  specific  develop- 
mental disorders  are  not  overlooked  when  attention  is 
given  to  the  axis  I  mental  disorders,  which  frequently 
have  more  florid  symptomatology.  The  use  of  the  mul- 
tiaxial system  and  the  reliability  of  the  nondiagnostic 
axes  are  described  elsewhere  (2). 


RESULTS 

Of  the  365  clinicians  participating  in  group  settings 
and  who  see  adult  patients  primarily,  274  participated 
in  this  reliabihty  study.  Two  hundred  and  eighty-one 
adult  patients  (18  years  and  older)  were  evaluated.  The 
ethnic-racial  distribution  of  the  patients  (NIMH-rec- 
ommended  classification)  was  broken  down  as  fol- 
lows: white,  not  of  hispanic  origin  (81%),  hispanic 
(4%),  black,  not  of  hispanic  origin  (13%),  and  other 
(2%).  The  patients  were  evaluated  in  the  following 
clinical  settings:  inpatient  (33%),  outpatient  (34%), 
drug  or  alcohol  service  (10%),  liaison  service  (6%), 
college  mental  health  service  (S%),  and  all  other 
(12%).  The  inpatient  evaluations  were  done  in  the  fol- 
lowing types  of  facilities:  city  or  county  psychiatric 
hospital  (13%),  state  hospital  (10%),  private  psychiat- 
ric hospital  (47%),  university-affiliated  hospital  (22%), 
and  armed  forces  or  VA  hospital  (9%). 

Most  of  the  clinicians  evaluated  2  patients  each; 
some  evaluated  1,  and  a  few  evaluated  several.  Slight- 
ly more  than  half  of  the  evaluat.'ons  were  done  jointly. 

The  interrater  reliability  for  the  diagnostic  classes 
that  were  represented  in  the  patient  sample  is  present- 
ed in  table  1.  Reliability  is  expressed  using  the  kappa 
statistic,  which  indexes  chance-corrected  agreement 
(3).  A  high  kappa  (generally  .7  and  above)  indicates 
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good  agreement  as  to  whether  or  not  the  patient  has  a 
disorder  within  that  diagnostic  class,  even  if  there  may 
be  a  disagreement  about  the  specific  disorder  within 
the  class.  For  example,  diagnoses  of  paranoid  schizo- 
phrenia and  catatonic  schizophrenia  by  two  chnicians 
would  be  considered  agreement  on  schizophrenia.  The 
overall  kappa  for  the  major  classes  of  axis  I  indicates 
the  extent  to  which  there  is  agreement  across  all  diag- 
nostic classes  for  all  patients  given  an  axis  I  diagnosis 
by  at  least  one  of  the  clinicians  and  is  thus  an  overall 
index  of  diagnostic  agreement. 


DISCUSSION 

For  most  of  the  classes,  the  reliability  for  both  inter- 
view situations  is  quite  good  and,  in  general,  is  higher 
than  that  previously  achieved  using  DSM-I  and  DSM- 
II.  These  results  were  so  much  better  than  we  had  ex- 
pected that  we  wondered  if  our  instructions  for  avoid- 
ing bias  might  have  gone  unheeded  in  many  cases. 
However,  the  results  of  an  anonymous  questionnaire 
sent  to  all  of  the  reliabQity  participants  indicated  that 
there  were  only  a  few  departures  from  the  rules  that 
might  have  inflated  reliability;  these  included  selection 
of  a  case  because  of  an  obvious  diagnosis,  changing  a 
diagnosis  after  discovering  the  psutner's  diagnosis,  or 
not  sending  in  a  case  in  which  there  was  diagnostic 
disagreement.  (It  should  be  noted  that  studies  of  diag- 
nostic reliability  rarely  consider  the  possibility  of  de- 
parture from  protocol.) 

It  is  particularly  encouraging  that  the  reliability  for 
such  categories  as  schizophrenia  and  major  affective 
disorders  is  so  high.  Several  important  classes  still 
have  only  fair  reliability— schizoaffective  disorder, 
chronic  minor  affective  disorder,  and  personality  dis- 
order. In  the  final  draft  of  DSM-III,  schizoaffective 
disorder  is  redefined  and  will  be  included  as  one  of  the 
specific  disorders  within  the  class  of  "psychoses  not 


elsewhere  classified."  The  boundaries  between  chron- 
ic minor  affective  disorder  and  related  disorders  are 
being  clarified,  and  we  hope  this  will  result  in  im- 
proved reliability.  Although  personality  disorder  as  a 
class  is  more  reliably  judged  than  previously,  how  to 
further  improve  its  reliability  is  not  at  all  clear. 

As  expected,  the  reliabilities  are  higher  when  the  in- 
terviews are  done  jointly.  Although  40%  of  the  test- 
retest  interviews  were  done  within  one  day  of  each 
other,  almost  half  were  done  more  than  three  days 
apart.  Nevertheless,  the  drop  in  reliability  for  most  of 
the  classes  is  relatively  smalt.  Differences  between  re- 
liabilities obtained  under  the  two  conditions  may  be 
due  to  different  questions  being  asked  by  each  inter- 
viewer as  well  as  the  patient's  giving  different  re- 
sponses to  the  same  question  asked  at  both  interviews. 

Several  innovative  features  of  DSM-III  have  un- 
doubtedly contributed  to  the  improved  diagnostic  reli- 
ability: changes  in  the  classification  itself  (e.g.,  group- 
ing all  of  the  affective  disorders  together),  the  separa- 
tion of  axis  I  and  axis  II  conditions,  the  systematic 
description  of  the  various  disorders,  and  the  inclusion 
of  diagnostic  criteria.  In  future  reports  we  will  present 
the  reliability  of  the  individual  diagnostic  categories 
and  the  results  of  phase  two  of  the  field  trial,  which 
involves  reliability  interviews  to  assess  the  effect  of 
changes  made  in  the  DSM-III  classifications  and  in  the 
diagnostic  criteria. 
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Affective  Disorders'^ 


The  essential  feature  of  this  group  of  disorders  is  a  disturbance  of  mood,  ac- 
companied by  a  full  or  partial  manic  or  depressive  syndrome,  that  is  not  due 
to  any  other  physical  or  mental  disorder.  Mood  refers  to  a  prolonged  emotion 
that  colors  the  whole  psychic  life;  it  generally  involves  either  depression  or 
elation.  The  manic  and  depressive  syndromes  each  consist  of  characteristic 
symptoms  that  tend  to  occur  together. 

In  other  classifications  these  disorders  are  grouped  in  various  categories, 
including  Affective,  Personality,  and  Neurotic  Disorders. 

Subclassification  of  Affective  Disorders.  The  classification  of  Affective  Dis- 
orders in  DSM-III  differs  from  many  other  classifications  based  on  such  dichot- 
omous  distinctions  as  neurotic  vs.  psychotic  or  endogenous  vs.  reactive. 

In  this  manual  the  class  Affective  Disorders  is  divided  into  Major  Affective 
Disorders,  in  which  there  is  a  full  affective  syndrome;  Other  Specific  Affective 
Disorders,  in  which  there  is  only  a  partial  affective  syndrome  of  at  least  two 
years'  duration;  and  finally.  Atypical  Affective  Disorders,  a  category  for  those 
affective  disorders  that  cannot  be  classified  in  either  of  the  two  specific  sub- 
classes. 

Major  Affective  Disorders  include  Bipolar  Disorder  and  Major  Depression, 
which  are  distinguished  by  whether  or  not  there  has  ever  been  a  manic  episode. 
A  category  of  Manic  Disorder  is  not  included  in  this  classification;  instead, 
when  there  has  been  one  or  more  manic  episodes,  with  or  without  a  history 
of  a  major  depressive  episode,  the  category  Bipolar  Disorder  is  used.  Bipolar 
Disorder  is  subclassified  at  the  fourth  digit  as  Mixed,  Manic,  or  Depressed; 
Major  Depression  is  subclassified  at  the  fourth  digit  as  Single  Episode  or  Re- 
current. The  current  episode  is  further  subclassified  at  the  fifth  digit  to  reflect 
certain  characteristics  such  as  the  presence  of  psychotic  features  and,  in  the 
case  of  a  major  depressive  episode,  the  presence  of  Melancholia.^t 

Other  Spediic  Affective  Disorders  include  Cyclothymic  Disorder  and  Dys- 
thymic Disorder.  In  Cyclothymic  Disorder  there  are  symptoms  characteristic  of 
both  the  depressive  and  the  manic  syndromes,  but  they  are  not  of  sufficient 
severity  and  duration  to  meet  the  criteria  for  major  depressive  or  manic  episodes. 
In  Dysthymic  Disorder  the  symptoms  are  not  of  sufficient  severity  and  duration 


•  The  proper  descriptive  term  for  this  group  of  disorders  should  be  "Mood  Disorders";  however, 
common  usage  and  historical  continuity  favor  retention  of  the  term  "Affective  Disorders." 

+  A  term  from  the  past,  in  this  manual  used  to  indicate  a  typically  severe  form  of  depression 
that  is  particularly  responsive  to  somatic  therapy.  The  clinical  features  that  characterize  this  syndrome 
have  been  referred  to  as  "endogenous."  Since  the  term  "endogenous"  implies,  to  many,  the  absence 
of  precipitating  stress,  a  characteristic  not  always  associated  with  this  syndrome,  the  term  "endoge- 
nous" is  not  used  in  DSM-III. 
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to  meet  the  criteria  for  a  major  depressive  episode,  and  there  have  been  no 
hypomanic  periods.  A  theoretically  possible  third  disorder  in  this  group  is 
Chronic  Hypomanic  Disorder,  which  would  require  hypomanic  features  of  at 
least  two  years'  duration,  but  not  depressive  periods;  the  existence  of  such  a 
syndrome  has  not  been  well  enough  established  to  warrant  inclusion  as  a  dis- 
tinct disorder.  These  chronic  disorders  may  have  a  superimposed  episode  of 
Major  Affective  Disorder,  in  which  case  both  diagnoses  should  be  recorded. 

MAJOR  AFFECTIVE  DISORDERS* 

The  essential  feature  is  an  illness  involving  either  a  manic  episode  (see  below) 
or  a  major  depressive  episode  (p.  210).  These  major  affective  episodes  are  not 
diagnosed  if  the  affective  disturbance  is  due  to  an  Organic  Mental  Disorder  or 
if  it  is  superimposed  on  Schizophrenia. 

Manic  Episode 

The  essential  feature  is  a  distinct  period  when  the  predominant  mood  is  either 
elevated,  expansive,  or  irritable  and  when  there  are  associated  symptoms  of  the 
manic  syndrome.  These  symptoms  include  hyperactivity,  pressure  of  speech, 
flight  of  ideas,  inflated  self-esteem,  decreased  need  for  sleep,  distractibility,  and 
excessive  involvement  in  activities  that  have  a  high  potential  for  painful  conse- 
quences, which  is  not  recognized. 

The  elevated  mood  may  be  described  as  euphoric,  unusually  good,  cheerful, 
or  high;  often  has  an  infectious  quality  for  the  uninvolved  observer;  but  is 
recognized  as  excessive  by  those  who  know  the  individual  well.  The  expansive 
quality  of  the  mood  disturbance  is  characterized  by  unceasing  and  unselective 
enthusiasm  for  interacting  with  people  and  seeking  involvement  with  other 
aspects  of  the  environment.  Although  elevated  mood  is  considered  the  proto- 
typical symptom,  the  predominant  mood  disturbance  may  be  irritability,  which 
may  be  most  apparent  when  the  individual  is  thwarted. 

The  hyperactivity  often  involves  excessive  planning  of  and  participation  in 
multiple  activities  (e.g.,  sexual,  occupational,  political,  religious).  Almost  invari- 
ably there  is  increased  sociability,  which  includes  efforts  to  renew  old  acquaint- 
anceships and  calling  friends  at  all  hours  of  the  night.  The  intrusive,  domineer- 
ing, cmd  demanding  nature  of  these  interactions  is  not  recognized  by  the  indi- 
vidual. Frequently,  expansiveness,  unwarranted  optimism,  grandiosity,  and  lack 
of  judgment  lead  to  such  activities  as  buying  sprees,  reckless  driving,  foolish 
business  investments,  and  sexual  behavior  unusual  for  the  individual.  Often  the 
activities  have  a  disorganized,  flamboyant,  or  bizarre  quality,  for  example,  dress- 
ing in  colorful  or  strange  garments,  wearing  excessive,  poorly  applied  make-up, 
or  distributing  candy,  money,  or  advice  to  passing  strangers. 

Manic  speech  is  typically  loud,  rapid,  and  difficult  to  interrupt.  Often  it  is 


*  The  organization  of  the  text  for  the  Major  Affective  Disorders  departs  from  the  usual  method  of 
presentation  in  order  to  avoid  redundancy.  The  essential  features,  associated  features,  differential 
diagnosis  and  diagnostic  criteria  of  manic  and  major  depressive  episodes  are  described  first.  Age  at 
onset,  course  and  other  features  of  both  manic  and  major  depressive  episodes  are  discussed  next. 
Finally,  the  diagnostic  criteria  for  the  specific  Major  Affective  Disorders  are  listed. 
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full  of  jokes,  puns,  plays  on  words,  and  amusing  irrelevancies.  It  may  become 
theatrical,  with  dramatic  mannerisms  and  singing.  Sounds  rather  than  meaning- 
ful conceptual  relationships  may  govern  word  choice  (clanging).  If  the  mood  is 
more  irritable  than  expansive,  there  may  be  complaints,  hostile  comments,  and 
angry  tirades. 

Frequently  there  is  flight  of  ideas,  i.e.,  a  nearly  continuous  flow  of  acceler- 
ated speech  with  abrupt  changes  from  topic  to  topic,  usually  based  on  under- 
stimdable  associations,  distracting  stimuli,  or  plays  on  words.  When  flight  of 
ideas  is  severe,  the  speech  may  be  disorganized  and  incoherent.  However,  loos- 
ening of  associations  and  incoherence  may  occur  even  when  there  is  no  flight 
of  ideas,  particularly  if  the  individual  is  on  medication. 

Distractibility  is  usually  present  and  manifests  itself  as  rapid  changes  in 
speech  or  activity  as  a  result  of  responding  to  various  irrelevant  external  stimuli, 
such  as  background  noise  or  signs  or  pictures  on  the  wall. 

Characteristically,  there  is  inflated  self-esteem,  ranging  from  uncritical  self- 
confidence  to  marked  grandiosity,  which  may  be  delusional.  For  instance,  advice 
may  be  given  on  matters  about  which  the  individual  has  no  special  knowledge, 
such  as  how  to  run  a  mental  hospital  or  the  United  Nations.  Despite  a  lack  of 
any  particular  talent,  a  novel  may  be  started,  music  composed,  or  publicity 
sought  for  some  impractical  invention.  Grandiose  delusions  involving  a  special 
relationship  to  God  or  some  well-known  figure  from  the  political,  religious,  or 
entertainment  world  are  common. 

Almost  invariably  there  is  a  decreased  need  for  sleep;  the  individual  awak- 
ens several  hours  before  the  usual  time,  full  of  energy.  When  the  sleep  distur- 
bance is  severe,  the  individual  may  go  for  days  without  any  sleep  at  all  and  yet 
not  feel  tired. 

The  term  "hypomania"  is  used  to  describe  a  clinical  syndrome  that  is 
similar  to,  but  not  as  severe  as,  that  described  by  the  term  "mania"  or  "maruc 
episode." 

Associated  features.  A  common  associated  feature  is  lability  of  mood,  with 
rapid  shifts  to  anger  or  depression.  The  depression,  expressed  by  tearfulness, 
suicidal  threats,  or  other  depressive  symptoms,  may  last  moments,  hours,  or, 
more  rarely,  days.  Occasionally  the  depressive  and  manic  symptoms  intermingle, 
occurring  at  the  same  time;  or  they  may  alternate  rapidly  within  a  few  days. 
Less  often,  in  Bipolar  Disorder,  Mixed,  the  depressive  symptoms  are  more 
prominent  and  last  at  least  a  full  day,  amd  there  is  the  full  symptom  picture  of 
manic  amd  major  depressive  episodes. 

When  delusions  or  hallucinations  are  present,  their  content  is  usually 
clearly  consistent  with  the  predominant  mood  (mood-congruent).  God's  voice 
may  be  heard  explaining  that  the  individual  has  a  special  mission.  Persecutory 
delusions  may  be  based  on  the  idea  that  the  individual  is  being  persecuted 
because  of  some  special  relationship  or  attribute.  Less  commonly,  the  content  of 
the  hallucinations  or  delusions  has  no  apparent  relationship  to  the  predominant 
mood  (mood-incongruent).  The  usefulness  of  the  distinction  between  mood- 
congruent  and  mood-incongruent  psychotic  features  is  controversial. 
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Differential  diagnosis  of  manic  episode.  Organic  Affective  Syndromes  with 
mania  may  be  due  to  such  substances  as  amphetamines  or  steroids,  or  to  some 
other  known  organic  factor,  such  as  multiple  sclerosis.  The  diagnosis  of  a  manic 
episode  should  be  made  only  if  a  known  organic  etiology  c<in  be  excluded.  For 
further  discussion,  see  p.  117. 

In  Schizophrenia,  Paranoid  Type,  there  may  be  irritability  and  anger  that 
are  difficult  to  distinguish  from  similar  features  in  a  manic  episode.  In  such 
instances  it  may  be  necessary  to  rely  on  features  that,  on  a  statisticaJ  basis,  are 
associated  differentially  with  the  two  conditions.  For  example,  the  diagnosis  of 
a  manic  episode  is  more  likely  if  there  is  a  family  history  of  Affective  Disorder, 
good  premorbid  adjustment,  and  a  previous  episode  of  an  Affective  Disorder 
from  which  there  was  complete  recovery. 

The  diagnosis  Schizoaffective  Disorder  may  be  made  whenever  the  clinician 
is  unable  to  make  a  differential  diagnosis  between  manic  episode  and  Schizo- 
phrenia. Although  no  criteria  for  Schizoaffective  Disorder  are  provided  in  this 
manual,  several  examples  of  clinical  situations  in  which  this  diagnosis  might  be 
appropriate  are  given  on  p.  202. 

In  Cyclothymic  Disorder  there  are  hypomanic  periods,  but  the  full  manic 
syndrome  is  not  present.  However,  in  some  instances  a  manic  episode  may  be 
superimposed  on  Cyclothymic  Disorder.  In  such  cases  both  Bipolar  Disorder 
and  Cyclothymic  Disorder  should  be  diagnosed,  since  it  is  likely  that  when 
the  individual  recovers  from  the  manic  episode,  the  Cyclothymic  Disorder  will 
persist. 

Diagnostic  criteria  for  a  manic  episode  | 

A.  One  or  more  distinct  periods  with  a  predominantly  elevated,  ex-  ''' 
pansive,  or  irritable  mood.  The  elevated  or  irritable  mood  must  be  a  j. 
prominent  part  of  the  illness  and  relatively  persistent,  although  it  may.^ 
alternate  or  intermingle  with  depressive  mood.  .;^ 


B.  Duration  of  at  least  one  week  (or  any  duration  if  hospitalization  Is  „ 
necessary),  during  which,  for  most  of  the  time,  at  least  three  of  the  fol-  J 
lowing  symptoms  have  persisted  (four  if  the  mood  is  only  irritable)  and  :^ 

have  been  present  to  a  significant  degree:  % 

■.-* 

I 

(1)  increase  in  activity  (either  socially,  at  work,  or  sexually)  or  physi-  ai 

cal  restlessness 

(2)  more  talkative  than  usual  or  pressure  to  keep  talking  4 

(3)  flight  of  ideas  or  subjective  experience  that  thoughts  are  racing    H 

(4)  inflated  self-esteem  (grandiosity,  which  may  be  delusional)  j 

(5)  decreased  need  for  sleep  .i 

(6)  distractibility,  i.e.,  attention  is  too  easily  drawn  to  unimportant  or    ' 
irrelevant  external  stimuli 

(7)  excessive  involvement  in  activities  that  have  a  high  potential  for  "l 
painful  consequences  which  is  not  recognized,  e.g.,  buying  sprees, 
sexual  indiscretions,  foolish  business  investments,  reckless  driving 


■  *--Aii^.L.-^.;i^^ 
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C.  Neither  of  the  following  dominates  the  clinical  picture  when  an  affec- 
tive syndrome  is  absent  (i.e.,  symptoms  in  criteria  A  and  B  above): 

(1)  preoccupation  with  a  mood-incongruent  delusion  or  hallucina- 
tion (see  definition  below) 

(2)  bizarre  behavior 

D.  Not  superimposed   on  either  Schizophrenia,  Schizophreniform   Dis- 
order, or  a  Paranoid  Disorder. 

E.  Not  due  to  any  Organic  Mental  Disorder,  such  as  Substance  intoxica- 
tion. 

■^  (Note:  A  hypomanic  episode  is  a  pathological  disturbance  similar 

to,  but  not  as  severe  as,  a  manic  episode.) 

f  Fifth-digit  code  numbers  and  criteria  for  subclassification  of  manic  episode 
I'  6-  In  Remission.  This  fifth-digit  category  should  be  used  when  in  the 
f  past  the  individual  met  the  full  criteria  for  a  manic  episode  but  now  is 
f-  essentially  free  of  manic  symptoms  or  has  some  signs  of  the  disorder  but 
I  does  not  meet  the  full  criteria.  The  differentiation  of  this  diagnosis  from 
f]  no  mental  disorder  requires  consideration  of  the  period  of  time  since  the 
I  last  episode,  the  number  of  previous  episodes,  and  the  need  for  con- 
I  tinued  evaluation  or  prophylactic  treatment 

I"  4-  With  Psychotic  Features.  This  fifth-digit  category  should  be  used 
r  when  there  apparently  is  gross  impairment  in  reality  testing,  as  when 
I  there  are  delusions  or  hallucinations  or  grossly  bizarre  behavior.  When 
f;  possible,  specify  whether  the  psychotic  features  are  mood-incongruent. 

(The  non-ICD-9-CM  fifth-digit  7  may  be  used  instead  to  indicate  that  the 
'"psychotic  features,  are  mood-incongruent;  otherwise,  mood-congruence 

may  be  assumed.)     = 


m- 


Mood-congruent  Psychotic  Features:  DelusPons  or  hallucinations 
r  whose  content  is  entirely  consistent  with  the  themes  of  inflated 
|;  n'  worth,  power^  knowledge,  identity,  or  special  relationship  to  a  deity 
I  '  or  famous  person;  flight  of  ideas  without  apparent  awareness  by 
I  the  individual  that  the  speech  is  not  understandable. 

I  Mood-incongruent  Psychotic  Features:  Either  (a)  or  (b): 

I  (a)  Delusions  or  hallucinations  whose  content  does   not   involve 

|.  themes  of  either  inflated  worth,  power,  knowledge,  identity,  or  spe- 

^-  cial  relationship  to  a  deity  or  famous  person.  Included  are  such  symp- 

I  toms  as  persecutory  delusions,  thought  insertion,  and  delusions  of 

I  being  controlled,  whose  content  has  no  apparent  relationship  to  any 
|,.. of  the. themes  noted  above. 
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-  (b)  Any  of  the  following  catatonic  symptoms:  stupor,  mutism,  nega-' i^ 
tivism,  posturing.  ■ 

2-    Without  Psychotic  Features.  Meets  the  criteria  for  manic  episode,  | 
but  no  psychotic  features  are  present.  '•'■| 

i;|.; Oh- ■' Unspecified. ,  .•,.•■■-  --.-j.'    .■<,,■.:■'..--"- '''■•-''I 


Major  Depressive  Episode 

The  essential  feature  is  either  a  dysphoric  mood,  usually  depression,  or  loss  of 
interest  or  pleasure  in  all  or  almost  all  usual  activities  and  pastimes.  This 
disturbance  is  prominent,  relatively  persistent,  and  associated  with  other  symp- 
toms of  the  depressive  syndrome.  These  symptoms  include  appetite  disturbance, 
change  in  weight,  sleep  disturbance,  psychomotor  agitation  or  retardation, 
decreased  energy,  feelings  of  worthlessness  or  guilt,  difficulty  concentrating  or 
thinking,  and  thoughts  of  death  or  suicide  or  suicidal  attempts. 

An  individucd  with  a  depressive  syndrome  will  usually  describe  his  or  her 
mood  as  depressed,  sad,  hopeless,  discouraged,  down  in  the  dumps,  or  in  terms 
of  some  other  colloquial  variant.  Sometimes,  however,  the  mood  disturbance 
may  not  be  expressed  as  a  synonym  for  depressive  mood  but  rather  as  a 
complaint  of  "not  caring  anymore,"  or  as  a  painful  inability  to  experience 
pleasure.  In  a  child  with  a  depressive  syndrome  there  may  not  be  complaints 
of  any  dysphoric  mood,  but  its  existence  may  be  inferred  from  a  persistently 
sad  facial  expression. 

Loss  of  interest  or  pleasure  is  probably  always  present  in  a  major  depres- 
sive episode  to  some  degree,  but  the  individual  may  not  complain  of  this  or 
even  be  aware  of  the  loss,  although  family  members  may  notice  it.  Withdrawal 
from  friends  and  family  and  neglect  of  avocations  that  were  previously  a 
source  of  pleasure  are  common. 

Appetite  is  frequently  disturbed,  usually  with  loss  of  appetite,  but  occa- 
sionally with  increased  appetite.  When  loss  of  appetite  is  severe,  there  may  be 
significant  weight  loss  or,  in  the  case  of  children,  failure  to  make  expected 
weight  gains.  When  appetite  is  markedly  increased  there  may  be  significant 
weight  gain. 

Sleep  is  commonly  disturbed,  more  frequently  with  insomnia  present,  but 
sometimes  with  hypersomnia.  The  insomnia  may  involve  difficulty  falling  asleep 
(initial  insomnia),  waking  up  during  sleep  and  then  returning  to  sleep  only  with 
difficulty  (middle  insomnia),  or  early  morning  awakening  (terminal  insomnia). 

Psychomotor  agitation  takes  the  form  of  inability  to  sit  still,  pacing,  hand- 
wringing,  pulling  or  rubbing  of  hair,  skin,  clothing,  or  other  objects,  outbursts 
of  complaining  or  shouting,  or  pressure  of  speech.  Psychomotor  retardation  may 
take  the  form  of  slowed  speech,  increased  pauses  before  answering,  low  or 
monotonous  speech,  slowed  body  movements,  a  markedly  decreased  amount  of 
speech  (poverty  of  speech),  or  muteness.  (In  children  there  may  be  hypoactivity 
rather  than  psychomotor  retardation.)   A  decrease   in  energy  level   is   almost 
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invariably  present,  and  is  experienced  as  sustained  fatigue  even  in  the  absence 
of  physical  exertion.  The  smallest  task  may  seem  difficult  or  impossible  to 
accomplish. 

The  sense  of  worthlessness  varies  from  feelings  of  inadequacy  to  com- 
pletely unrealistic  negative  evaluations  of  one's  worth.  The  individual  may 
reproach  himself  or  herself  for  minor  failings  that  are  exaggerated  and  search 
the  environment  for  cues  confirming  the  negative  self-evaluation.  Guilt  may  be 
expressed  as  an  excessive  reaction  to  either  current  or  past  failings  or  as  exag- 
gerated responsibility  for  some  untoward  or  tragic  event.  The  sense  of  worth- 
lessness or  guilt  may  be  of  delusional  proportions. 

Difficulty  in  concentrating,  slowed  thinking,  and  indecisiveness  are  fre- 
quent. The  individual  may  complain  of  memory  difficulty  and  appear  easily 
distracted. 

Thoughts  of  death  or  suicide  are  common.  There  may  be  fear  of  dying,  the 
belief  that  the  individual  or  others  would  be  better  off  dead,  wishes  to  die,  or 
suicidal  plans  or  attempts. 

Associated  features.  Common  associated  features  include  depressed  appear- 
ance, tearfulness,  feelings  of  anxiety,  irritability,  fear,  brooding,  excessive  con- 
cern with  physical  health,  panic  attacks,  and  phobias. 

When  delusions  or  hallucinations  are  present,  their  content  is  usually 
clearly  consistent  with  the  predominant  mood  (mood-congruent).  A  common 
delusion  is  that  one  is  being  persecuted  because  of  sinfulness  or  some  inade- 
quacy. There  may  be  nihilistic  delusions  of  world  or  personal  destruction, 
somatic  delusions  of  cancer  or  other  serious  illness,  or  delusions  of  poverty. 
Hallucinations,  when  present,  are  usually  transient  and  not  elaborate,  and  may 
involve  voices  that  berate  the  individual  for  his  or  her  shortcomings  or  sins. 

Less  commonly  the  content  of  the  hallucinations  or  delusions  has  no 
apparent  relationship  to  the  mood  disturbance  (mood-incongruent).  This  is 
particularly  the  case  with  persecutory  delusions,  in  which  the  individual  may  be 
at  a  loss  to  explain  why  he  or  she  should  be  the  object  of  persecution.  The 
usefulness  of  the  distinction  between  mood-congruent  and  mood-incongruent 
psychotic  features  is  controversial. 

Age-specific  associated  features.  Although  the  ess'ential  features  of  a  major 
depressive  episode  are  similar  in  infants,  children,  adolescents,  and  adults,  there 
are  differences  in  the  associated  features. 

In  prepubertal  children  separation  anxiety  may  develop  and  cause  the  child 
to  cling,  to  refuse  to  go  to  school,  and  to  fear  that  he  or  she  or  the  parents  will 
die.  A  previous  history  of  separation  anxiety  may  result  in  more  intense  anxiety 
symptoms  with  the  onset  of  a  major  depressive  episode. 

In  adolescent  boys  negativistic  or  frankly  antisocial  behavior  may  appear. 
Feelings  of  wanting  to  leave  home  or  of  not  being  understood  and  approved  of, 
restlessness,  grouchiness,  and  aggression  are  common.  Sulkiness,  a  reluctance 
to  cooperate  in  family  ventures,  and  withdrawal  from  social  activities,  with 
retreat  to  one's  room,  are  frequent.  School  difficulties  are  likely.  There  may  be 
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inattention  to  personal  appearance  and  increased  emotionality,  with  particular 
sensitivity  to  rejection  in  love  relationships.  Substance  Abuse  may  develop. 

In  elderly  adults  there  may  be  symptoms  suggesting  Dementia,  such  as  dis- 
orientation, memory  loss,  and  distractibility.  Loss  of  interest  or  pleasure  in  the 
individual's  usual  activities  may  appear  as  apathy;  difficulty  in  concentration  as 
inattentiveness.  These  symptoms  make  the  differential  diagnosis  of  "pseudo- 
dementia"  (due  to  depression)  from  true  Dementia  (an  Organic  Mental  Dis- 
order) particularly  difficult  (p.  111). 

Differential  diagnosis  of  major  depressive  episode.  An  Organic  AfiFective 
Syndrome  with  depression  may  be  due  to  substances  such  as  reserpine,  to 
infectious  diseases  such  as  influenza,  or  to  hypothyroidism.  Only  by  excluding 
organic  etiology  caui  one''make  the  diagnosis  of  a  major  depressive  episode.  For 
further  discussion,  see  p.  117. 

Primary  Degenerative  Dementia  or  Multi-infarct  Dementia,  because  of  the 
■presence  of  disorientation,  apathy,  and  complaints  of  difficulty  concentrating  or 
of  memory  loss,  may  be  difficult  to  distinguish  from  a  major  depressive  episode 
occurring  in  the  elderly.  If  the  features  suggesting  a  major  depressive  episode 
are  at  least  as  prominent  as  those  suggesting  Dementia,  it  is  best  to  diagnose  a 
major  depressive  episode  and  assume  that  the  features  suggesting  Dementia 
represent  a  pseudo-dementia  that  is  a  manifestation  of  the  major  depressive 
episode.  In  such  cases  the  successful  treatment  of  the  major  depressive  episode 
often  results  in  the  disappearance  of  the  symptoms  suggesting  Dementia.  If  the 
features  suggesting  Dementia  are  more  prominent  than  the  depressive  features, 
the  diagnosis  should  be  the  appropriate  form  of  Dementia,  but  the  presence  of 
depressive  features  should  be  noted. 

If  a  psychological  reaction  to  the  functional  impairment  associated  with  a 
physical  illness  that  does  not  involve  the  central  nervous  system  causes  a  de- 
pression that  meets  the  full  criteria  for  a  major  depressive  episode,  the  Major 
Depression  should  be  recorded  on  Axis  I,  the  physical  disorder  on  Axis  III,  and 
the  severity  of  the  psychosocial  stressor  on  Axis  IV.  Examples  would  include 
the  psychological  reaction  to  the  amputation  of  a  leg  or  to  the  development  of 
a  life-threatening  or  incapacitating  illness. 

In  Schizophrenia  there  is  usually  considerable  depressive  symptomatology. 
If  an  episode  of  depression  follows  an  episode  of  Schizophrenia  and  is  super- 
imposed upon  the  residual  phase  of  Schizophrenia,  the  additional  diagnosis  of 
either  Atypical  Depression  or  Adjustment  Disorder  with  Depressed  Mood  may 
be  made,  but  not  Major  Depression.  An  individual  with  a  major  depressive 
episode  may  have  psychotic  symptoms;  however,  the  diagnosis  of  Schizophrenia 
is  made  in  the  presence  of  a  full  depressive  syndrome  only  if  the  affective 
symptoms  follow  the  psychotic  symptoms  or  are  brief  relative  to  the  duration 
of  the  psychotic  symptoms.  An  individual  with  Schizophrenia,  Catatonic  Type, 
may  appear  to  be  withdrawn  and  depressed,  and  it  may  be  difficult  to  dis- 
tinguish this  condition  from  Major  Depression  with  psychomotor  retardation. 
In  such  instances  it  may  be  necessary  to  rely  on  features  that  on  a  statistical 
basis  are  associated  differentially  with  the  two  disorders.  For  example,  the 
diagnosis  of  a  major  depressive  episode  is  more  likely  if  there  is  a  family  history 
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of  Affective  Disorder,  good  premorbid  adjustment,  and  a  previous  episode  of 
affective  disturbance  from  which  there  was  complete  recovery. 

The  diagnosis  of  Schizoaffective  Disorder  can  be  made  whenever  the  clin- 
ician is  unable  to  make  a  differential  diagnosis  between  a  major  depressive 
episode  and  Schizophrenia.  Although  no  criteria  for  Schizoaffective  Disorder 
are  provided  in  this  manual,  several  examples  of  clinical  situations  in  which 
this  diagnosis  might  be  appropriate  are  given  on  p.  202. 

In  Dysthymic  and  Cyclothymic  Disorders  there  are  features  of  the  depres- 
sive syndrome,  but  they  are  not  of  sufficient  severity  and  duration  to  meet  the 
criteria  for  a  major  depressive  episode.  However,  in  some  instances,  a  major 
depressive  episode  is  superimposed  on  one  of  these  disorders.  In  such  cases 
both  diagnoses  should  be  recorded,  since  it  is  likely  that  after  recovering  from 
the  major  depressive  episode,  either  a  Dysthymic  or  a  Cyclothymic  Disorder 
will  persist. 

Chronic  mental  disorders,  such  as  Obsessive  Compulsive  Disorder  or  Alco- 
hol Dependence,  when  associated  with  depressive  symptoms,  may  suggest  a 
Major  Depression.  TTie  additional  diagnosis  of  Major  Depression  should  be 
made  only  if  the  full  depressive  syndrome  is  present  and  persistent.  In  such 
instances  both  the  chronic  mental  disorder  and  the  superimposed  Major  Depres- 
sion should  be  recorded. 

In  Separation  Anxiety  Disorder,  depressive  symptoms  are  common,  but  if 
the  full  depressive  syndrome  is  not  present,  only  Separation  Anxiety  Disorder 
should  be  diagnosed.  On  the  other  hand,  children  with  Separation  Anxiety 
Disorder  may  develop  a  superimposed  major  depressive  episode,  in  which  case 
both  diagnoses  should  be  made. 

Uncomplicated  Bereavement  is  distinguished  from  a  major  depressive  epi- 
sode and  is  not  considered  a  mental  disorder  even  when  associated  with  the  full 
depressive  syndrome  (see  p.  333).  However,  if  bereavement  is  unduly  severe  or 
prolonged,  the  diagnosis  may  be  changed  to  Major  Depression. 


I    Diagnostic  criteria  for  major  depressive  episode  ;| 

j  A.  Dysphoric  mood  or  loss  of  interest  or  pleasure  in  all  or  almost  all  usual  ::| 
I  activities  and  pastimes.  The  dysphoric  mood  is  characterized  by  symptoms  ;| 
such  as  the  following:  depressed,  sad,  blue,  hopeless,  low,  dovvn  in  the  ^ 
I  dumps,  irritable.  The  mood  disturbance  must  be  prominent  and  relatively  | 
'  persistent,  but  not  necessarily  the  most  dominant  symptom,  and  does  not  if 
I  include  momentary  shifts  from  one  dysphoric  mood  to  another  dysphoric  ;| 
i  mood,  e.g.,  anxiety  to  depression  to  anger,  such  as  are  seen  in  states  of  | 
I  acute  psychotic  turmoil.  (For  children  under  six,  dysphoric  mood  may  I 
\    have  to  be  inferred  from  a  persistently  sad  facial  expression.)  '.I 


B.  At  least  four  of  the  following  symptoms  have  each  been  present 
nearly  every  day  for  a  period  of  at  least  two  weeks  (in  children  under 
six,  at  least  three  of  the  first  four). 


A 


.a 


21-253    0-84-14 
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(1)  poor  appetite  or  significant  weight  loss  (when  not  dieting)  or 
increased  appetite  or  significant  weight  gain  (in  children  under 
six,  consider  failure  to  make  expected  weight  gains) 

(2)  insomnia  or  hypersomnia 

(3)  psychomotor  agitation  or  retardation  (but  not  merely  subjective 
feelings  of  restlessness  or  being  slowed  down)  (in  children  under  six, 
hypoactivity) 

(4)  loss  of  interest  or  pleasure  in  usual  activities,  or  decrease  in 
sexual  drive  not  limited  to  a  period  when  delusional  or  hallucinating 
(in  children  under  six,  signs  of  apathy) 

(5)  loss  of  energy;  fatigue 

(6)  feelings  of  worthlessness,  self-reproach,  or  excessive  or  inap- 
propriate guilt  (either  may  be  delusional) 

'         (7)  complaints  or'evidence  of  diminished  ability  to  think  or  con- 
centrate, such  as  slowed  thinking,  or  Indecisiveness  not  associated 
with  marked  loosening  of  associations  or  incoherence 
(8)  recurrent  thoughts  of  death,  suicidal  ideation,  wishes  to  be  dead, 
or  suicide  attempt  • 

C.  Neither  of  the  following  dominate  the  clinical  picture  when  an  affec- 
tive syndrome  is  absent  (i.e.,  symptoms  in  criteria  A  and  B  above): 

(1)  preoccupation  with  a  mood-incongruent  delusion  or  hallucina- 
tion (see  definition  below) 

(2)  bizarre  behavior 

D.  Not  superimposed  on  either  Schizophrenia,  Schizophreniform  Dis- 
order, or  a  Paranoid  Disorder. 

E.  Not  due  to  any  Organic  Mental  Disorder  or  Uncomplicated  Bereave- 
ment. 

Fifth-digit  code  numbers  and  criteria  for  subciassification  of  major 
depressive  episode 

(When  psychotic  features  and  Melancholia  are  present  the  coding  sys- 
tem requires  that  the  clinician  record  the  single  most  clinically  significant 
characteristic.) 

6-  In  Remission.  This  fifth-digit  category  should  be  used  when  in  the 
past  the  individual  met  the  full  criteria  for  a  major  depressive  episode  but 
now  is  essentially  free  of  depressive  symptoms  or  has  some  signs  of  the 
disorder  but  does  not  meet  the  full  criteria. 

4-  With  Psychotic  Features.  This  fifth-digit  category  should  be  used 
when  there  apparently  is  gross  impairment  in  reality  testing,  as  when 
there  are  delusions  or  hallucinations,  or  depressive  stupor  (the  individual 
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is  mute  and  unresponsive).  When  possible,  specify  whether  the  psychotic 
features  are  mood-congruent  or  mood-incongruent.  (The  non-ICD-9-CM 
fifth-digit  7  may  be  used  instead  to  indicate  that  the  psychotic  features 
are  mood-incongruent;  otherwise,  mood-congruence  may  be  assumed.) 

Mood-congruent    Psychotic    Features.    Delusions    or    hallucinations 
whose  content  is  entirely  consistent  with  the  themes  of  either  per- 
sonal inadequacy,  guilt,  disease,  death,  nihilism,  or  deserved  punish- 
fe-  ment;  depressive  stupor  (the  individual  is  mute  and  unresponsive). 

Mood-incongruent  Psychotic  Features.  Delusions  or  hallucinations 
whose  content  does  not  involve  themes  of  either  personal   inade- 
quacy, guilt,  disease,  death,  nihilism,  or  deserved  punishment.   In- 
Jv         eluded  here  are  such  symptoms  as  persecutory  delusions,  thought 
|.  insertion,   thought  broadcasting,   and   delusions  of  control,   whose 

^  content  has  no  apparent  relationship  to  any  of  the  themes  noted 

t-  above.  .-       - 


S-tr- 


t'  3-    With  Melanchoh*a.  Loss  of  pleasure  in  all  or  almost  all  activities,  lack 

^:  of  reactivity  to  usually  pleasurable  stimuli  (doesn't  feel  much  better,  even 

|£  temporarily,  when  something  good  happens),  and  at  least  three  of  the 

|i  following:       .' 

I-  •^^--  .       ^ 

?y  (a)  distinct  quality  of  depressed  mood,  i.e.,  the  depressed  mood  is 

g  perceived   as  distinctly  different  from   the  kind  of  feeling  experi- 

I'  enced  following  the  death  of  a  loved  one 

If::  (6)  the  depression  is  regularly  worse  in  the  morning 

%^<-  (c)  early  morning  awakening  (at  least  two  hours  before  usual  time  of 

p  awakening) 

^.,  (cO  marked  psychomotor  retardation  or  agitation 

(e)  significant  anorexia  or  weight  loss 

(f)  excessive  or  inappropriate  guilt 


fe 


^2-    Without  Melancholia 
1.0-    Unspecified 


OTHER  FEATURES  OF  BOTH  MANIC  AND  MAJOR  DEPRESSIVE  EPISODES 

Age  at  onset  The  first  nnanic  episode  of  Bipolar  Disorder  typically  occurs 
before  age  30.  Major  Depression  may  begin  at  any  age,  including  infancy,  and 
the  age  at  onset  is  fairly  evenly  distributed  throughout  adult  life. 

Course.  Manic  episodes  typically  begin  suddenly,  with  a  rapid  escalation  of 
symptoms  over  a  few  days.  The  episodes  usually  last  from  a  few  days  to 
months  and  are  briefer  and  end  more  abruptly  than  major  depressive  episodes. 
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Most  individuals  who  have  a  disorder  characterized  by  one  or  more  manic 
episodes  (Bipolar  Disorder)  will  eventually  have  a  major  depressive  episode. 
The  onset  of  a  major  depressive  episode  is  variable,  the  symptoms  usually 
developing  over  a  period  of  days  to  weeks;  but  in  some  cases  it  may  be  sudden 
(e.g.,  when  associated  with  a  severe  psychosocial  stress).  In  some  instances 
prodromal  symptoms — e.g.,  generalized  anxiety,  panic  attacks,  phobias,  or  mild 
depressive  symptoms — may  occur  over  a  period  of  several  months.  It  is  esti- 
mated that  over  50%  of  individuals  with  a  Major  Depression,  Single  Episode, 
will  eventually  have  another  major  depressive  episode,  thus  meeting  the  criteria 
for  Major  Depression,  Recurrent.  Individuals  with  Major  Depression,  Recurrent, 
are  at  greater  risk  of  developing  Bipolar  Disorder  than  are  those  with  a  single 
episode  of  Major  Depression. 

In  Bipolar  Disorder  the  initial  episode  is  often  manic.  Both  the  manic  and 
the  major  depressive  episodes  are  more  frequent  and  shorter  than  the  major 
depressive  episodes  in  Major  Depression.  Frequently  a  maruc  or  major  depressive 
episode  is  immediately  followed  by  a  short  episode  of  the  other  kind.  In  rare 
cases,  over  long  periods  of  time  there  is  an  alternation  of  the  two  kinds  of 
episodes  without  an  intervening  period  of  normal  mood  (cycling). 

The  course  of  Major  Affective  Disorders  is  variable.  Some  individuals  have 
episodes  separated  by  many  years  of  normal  functioning;  others  have  clusters 
of  episodes;  and  still  others  have  an  increased  frequency  of  episodes  as  they 
grow  older.  Usually  functioning  returns  to  the  premorbid  level  between  epi- 
sodes. However,  in  20%  to  35%  of  cases  there  is  a  chronic  course  with  con- 
siderable residual  symptomatic  and  social  impairment.  This  is  more  likely  when 
there  are  frequent  recurrent  episodes. 

Impairment.  In  manic  episodes  there  are  usually  considerable  impairment 
in  both  social  and  occupational  functioning  and  a  need  for  protection  from  the 
consequences  of  poor  judgment  or  hyperactivity. 

In  major  depressive  episodes  the  degree  of  impairment  varies,  but  there  is 
always  some  interference  in  social  and  occupational  functioning.  If  impairment 
is  severe,  the  individual  may  be  totally  unable  to  function  socially  or  occupa- 
tionally,  or  even  to  feed  or  clothe  himself  or  herself  or  maintain  minimal  per- 
sonal hygiene. 

Complications.  The  most  common  complications  of  a  manic  episode  are 
Substance  Abuse  and  the  consequences  of  actions  resulting  from  impaired  judg- 
ment, such  as  financial  losses  and  illegal  activities. 

The  most  serious  complication  of  a  major  depressive  episode  is  suicide. 

Predisposing  factors.  Chronic  physical  illness.  Alcohol  Dependence,  Cyclo- 
thymic and  Dysthymic  Disorders  apparently  predispose  to  the  development  of 
a  Major  Affective  Disorder. 

Frequently  an  episode  of  Major  Affective  Disorder  follows  a  psychosocial 
stressor.  If  an  individual  has  recurrent  episodes,  however,  subsequent  episodes 
may  occur  apparently  without  precipitating  factors. 
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Prevalence  and  sex  ratio.  Studies  in  Europe  and  in  the  United  States  indi- 
cate that  in  the  adult  population,  approximately  18%  to  23%  of  the  females 
and  8%  to  11%  of  the  males  have  at  some  time  had  a  major  depressive  episode. 
It  is  estimated  that  6%  of  the  females  and  3%  of  the  males  have  had  a  major 
depressive  episode  sufficiently  severe  to  require  hospitalization. 

It  is  estimated  that  from  0.4%  to  1.2%  of  the  adult  population  have  had 
Bipolar  Disorder.  In  contrast  to  Major  Depression,  Bipolar  Disorder  is  appar- 
ently equally  common  in  women  and  in  men. 

Familial  pattern.  Major  Affective  Disorders  are  more  common  among  family 
members  than  in  the  general  population.  This  is  particularly  true  for  family 
members  of  individuals  with  Bipolar  Disorder. 

DIAGNOSTIC  CRITERIA  FOR  MAJOR  AFFECTIVE  DISORDERS 

Bipolar  Disorder 

296.6%     Bipolar  Disorder,  Mixed 

Diagnostic  criteria  for  Bipolar  Disorder,  Mixed 

Use  fifth-digit  coding  for  manic  episode. 

A.  Current  (or  most  recent)  episode  involves  the  full  symptomatic  pic- 
ture of  both  manic  and  major  depressive  episodes  (p.  208  and  p.  213), 
intermixed  or  rapidly  alternating  every  few  days. 

i.  B.  Depressive  symptoms  are  prominent  and  last  at  least  a  full  day. 


296.4X     Bipolar  Disorder,  Manic 


Diagnostic  criteria  for  Bipolar  Disorder,  Manic 

Currently  (or  most  recently)  in  a  manic  episode  (p.  208).  (If  there 
has  been  a  previous  manic  episode,  the  current  episode  need  not 
meet  the  full  criteria  for  a  manic  episode.) 


'—  jaZ>V  ~)'-\'*iL--u 


.ii;i'S^!itov.--«oS>.»:i-.jS^-J' i>U  . 


^^ 


296.5X     Bipolar  Disorder,  Depressed 


Diagnostic  criteria  for  Bipolar  Disorder,  Depressed 

!^  A.  Has  had  one  or  more  manic  episodes  (p.  208). 

B.  Currently  (or  most  recently)  in  a  major  depressive  episode  (p.  213). 
(If  there  has  been  a  previous  major  depressive  episode,  the  current  epi- 
sode of  depression  need  not  meet  the  full  criteria  for  a  major  depres- 
sive episode.) 
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Major  Depression 

296.2X    Major  Depression,  Single  Episode 

296.3X     Major  Depression,  Recurrent 


f^  Diagnostic  criteria  for  Major  Depression  -  1 

K^A.  One  or  more  major  depressive  episodes  (p.  213).  ^ 

■    B,  Has  never  had  a  manic  episode  (p.  208).  :; 


OTHER  SPECIFIC  AFFECTIVE  DISORDERS 

The  essential  feature  is  a  long-standing  illness  of  at  least  two  years'  duration, 
with  either  sustained  or  intermittent  disturbance  in  mood,  and  associated  symp- 
toms. A  full  affective  syndrome  is  not  present,  and  there  are  no  psychotic 
features.  These  disorders  usually  begin  in  early  adult  life,  without  a  clear  onset. 
This  category  contains  two  disorders:  Cyclothymic  Disorder  and  Dysthymic 
Disorder.  Other  terms  for  these  disorders  are  Cyclothymic  and  Depressive  Per- 
sonality Disorders. 

301.13     Cyclothymic  Disorder 

The  essential  feature  is  a  chronic  mood  disturbance  of  at  least  two  years'  dura- 
tion, involving  numerous  periods  of  depression  and  hypomania,  but  not  of  suffi- 
cient severity  and  duration  to  meet  the  criteria  for  a  major  depressive  or  a  manic 
episode  (full  affective  syndrome). 

The  depressive  periods  and  hypomanic  periods  may  be  separated  by  periods 
of  normal  mood  lasting  as  long  as  several  months  at  a  time.  In  other  cases  the 
two  types  of  periods  are  intermixed  or  alternate. 

During  the  affective  periods  there  are  signs  of  depression  (depressed  mood 
or  loss  of  interest  or  pleasure  in  all,  or  almost  all,  usual  activities  and  pastimes) 
and  hypomania.  In  addition,  during  the  affective  periods  there  are  paired  sets  of 
symptoms  (see  criterion  C  below).  The  following  pairs  of  symptoms  are  partic- 
ularly common:  feelings  of  inadequacy  (during  depressed  periods)  and  inflated 
self-esteem  (during  hypomanic  periods);  social  withdrawal  and  uninhibited  peo- 
ple-seeking; sleeping  too  much  and  decreased  need  for  sleep;  diminished  produc- 
tivity at  work  and  increased  productivity,  often  associated  with  unusual  and 
self-imposed  working  hours;  decreased  attention  or  concentration  and  sharpened 
and  unusually  creative  thinking. 

Associated  features.  Associated  features  are  similar  to  those  of  manic  epi- 
sode (p.  207)  and  major  depressive  episode  (p.  211)  except  that  by  definition 
there  are  no  psychotic  features  such  as  delusions,  hallucinations,  incoherence,  or 
loosening  of  associations.  Substance  Abuse  is  particularly  common  as  a  result  of 
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self-treatment  with  sedatives  and  alcohol  during  the  depressed  periods  and  the 
self-indulgent  use  of  stimulants  and  psychedelics  during  the  hypomanic  periods. 

Age  at  onset.  Usually  early  adult  life. 

Course.  The  disorder  usually  begins  without  clear  onset  and  has  a  chronic 
course. 

Impairment.  Impairment  in  social  and  occupational  functioning  is  usually 
moderate  or  severe. 

Complications.  See  manic  and  major  depressive  episodes  (p.  216).  Frequently 
manic  and  major  depressive  episodes  are  complications  of  this  disorder.  For  this 
reason  some  investigators  believe  that  Cyclothymic  Disorder  is  a  mild  form  of 
Bipolar  Disorder. 

Predisposing  factors.  No  information. 

Prevalence.  This  disorder  was  previously  assumed  to  be  rare.  Recent  evi- 
dence suggests  that  among  outpatients  the  disorder  may  be  relatively  common, 
the  depressive  and  hypomanic  periods  being  manifested  by  loss  of  interest  or 
pleasure  and  an  expansive  or  irritable  mood  rather  tham  by  acknowledged  de- 
-^  pressed  and  elevated  moods. 

Sex  ratio.  The  disorder  is  apparently  more  common  in  females. 

Familial  pattern.  Major  Depression  and  Bipolar  Disorder  are  more  common 
among  family  members  of  individuals  with  Cyclothymic  Disorder  than  in  the 
general  population. 

Differential  diagnosis.  See  manic  (p.  208)  and  major  depressive  episodes 
(p.  213).  When  a  major  depressive  or  manic  episode  is  superimposed  on  Cyclo- 
thymic Disorder,  both  diagnoses  should  be  made  because  it  is  likely  that  the  in- 
dividual will  continue  to  have  Cyclothymic  Disorder  after  recovery  from  the 
Major  Affective  Disorder.  ^"^  • 


[  Diagnostic  criteria  for  Cyclothymic  Disorder  >: 

i  A.  During, the  past  two  years,  numerous  periods  during  which  some   ^. 

f  symptoms   characteristic  of  both   the   depressive  and   the   manic  syn-  -^ 

[  dromes  were  present,  but  were  not  of  sufficient  severity  and  duration   f; 

[  to  meet  the  criteria  for  a  major  depressive  or  manic  episode,     ^-y'i-  -  :' v^ 

^  B.  The  depressive  periods  and  hypomanic  periods  may  be  separated  by  } 
periods  of  normal  mood  lasting  as  long  as  months  at  a  time,  they  may  be  ;? 
intermixed,  or  they  may  alternate.  '•      /  ''^ 
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C.    During     depressive      periods  During  hypomanic  periods  there  is 

there  is  depressed  mood  or  loss  of  an   elevated,  expansive,   or  irritable 

interest  or  pleasure  in  all  or  al-  mood  and  at  least  three  of  the  fol- 

most  all,  usual  activities  and  pas-  lowing: 
times,  and  at  least  three  of  the 
following: 


(1)  insomnia  or  hypersomnia 

(2)  low  energy  or  chronic 
fatigue 

(3)  feelings  of  inadequacy 

(4)  decreased  effectiveness 
or  productivity  at  school, 
work,  or  home^ 

(5)  decreased  attention,  con- 
centration, or  ability  to  think 
clearly 

(6)  social  withdrawal 

(7)  loss  of  interest  in  or 
enjoyment  of  sex 

(8)  restriction  of  involvement 
in  pleasurable  activities; 
guilt  over  past  activities 


(9)  feeling  slowed  down 

(10)  less  talkative  than  usual 

(11)  pessimistic  attitude 
toward  the  future,  or  brood- 
ing about  past  events 

(12)  tearfulness  or  crying 


(1)  decreased  need  for  sleep 

(2)  more  energy  than  usual 

(3)  inflated  self-esteem 

(4)  increased  productivity,  often  as- 
sociated with  unusual  and  self-im- 
posed working  hours 

(5)  sharpened  and  unusually  crea- 
tive thinking 

(6)  uninhibited  people-seeking  (ex- 
treme gregariousness) 

(7)  hypersexuality  without  recogni- 
tion of  possibility  of  painful  conse- 
quences 

(8)  excessive  involvement  in  pleasur- 
able activities  with  lack  of  concern 
for  the  high  potential  for  painful 
consequences,  e.g.,  buying  sprees, 
foolish  business  investments,  reckless 
driving 

(9)  physical  restlessness 

(10)  more  talkative  than  usual 

(11)  overoptimism  or  exaggeration 
of  past  achievements 

(12)  inappropriate  laughing,  joking, 
punning 


D.  Absence  of  psychotic  features  such  as  delusions,  hallucinations,  in- 
coherence, or  loosening  of  associations. 

E.  Not  due  to  any  other  mental  disorder,  such  as  partial  remission  of 
Bipolar  Disorder.  However,  Cyclothymic  Disorder  may  precede  Bipolar 
Disorder. 


300.40     Dysthymic  Disorder  (or  Depressive  Neurosis) 

The  essential  feature  is  a  chronic  disturbance  of  mood  involving  either  depressed 
mood  or  loss  of  interest  or  pleasure  in  all,  or  almost  all,  usual  activities  and 
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pastimes,  and  associated  symptoms,  but  not  of  sufficient  severity  and  duration 
to  meet  the  criteria  for  a  major  depressive  episode  (full  affective  syndrome). 

For  adults,  two  years'  duration  is  required;  for  children  and  adolescents,  one 
year  is  sufficient. 

The  depressed  mood  may  be  characterized  by  the  individual  as  feeling  sad, 
blue,  down  in  the  dumps,  or  low.  The  depressed  mood  or  loss  of  interest  or 
pleasure  may  be  either  relatively  persistent  or  intermittent  and  separated  by  pe- 
riods of  normal  mood,  interest,  and  pleasure.  These  normal  periods  may  last  a 
few  days  to  a  few  weeks.  The  diagnosis  should  not  be  made  if  an  apparently 
chronic  course  has  been  interrupted  by  a  period  of  normal  mood  lasting  more 
than  a  few  months. 

During  the  depressive  periods  there  are  some  of  the  milder  features  of  the 
depressive  syndrome  described  as  part  of  a  major  depressive  episode  on  p.  210 
(see  criterion  D  below). 

Associated  features.  Associated  features  (and  age-specific  associated  fea- 
tures) are  similar  to  those  of  major  depressive  episode  (p.  211),  except  that  by 
definition  there  are  no  delusions  or  hallucinations. 

Often  an  associated  personality  disturbance  warrants  an  additional  diagno- 
sis of  a  Personality  Disorder  on  Axis  II. 

Age  at  onset.  This  disorder  usually  begins  early  in  adult  life,  and  for  this 
reason  was  often  referred  to  as  Depressive  Personality.  Although  it  may  begin 
in  childhood  or  adolescence,  in  other  cases  it  may  begin  at  a  period  later  in  adult- 
hood, in  some  instances  following  a  Major  Depression. 

Course.  The  disorder  usually  begins  without  clear  onset  and  has  a  chronic 
course. 

Impairment  and  complications.  The  impairment  in  social  and  occupational 
functioning  is  usually  mild  or  moderate  because  of  the  chronicity  rather  than  the 
severity  of  the  depressive  syndrome.  Therefore,  hospitalization  is  rarely  required 
imless  there  is  a  suicide  attempt  or  a  superimposed  Major  Affective  Disorder. 
The  complications  are  similar  to  those  of  Major  Depression,  although,  because 
of  the  chronicity  of  this  disorder,  there  may  be  a  greater  likelihood  of  develop- 
ing Substance  Abuse. 

In  children  and  adolescents  social  interaction  with  peers  and  adults  is  fre- 
quently affected.  Children  with  depression  often  react  negatively  or  shyly  to 
praise  and  frequently  respond  to  positive  relationships  with  negative  behaviors 
(sometimes  testing,  sometimes  as  manifestations  of  unexpressed  resentment  and 
anger).  School  performance  and  progress  may  be  deleteriously  affected. 

Predisposing  factors.  Predisposing  factors  include  chronic  physical  disorder, 
chronic  psychosocial  stressors,  and  another  mental  disorder,  such  as  a  Personal- 
ity Disorder  or  an  Affective  Disorder  that  does  not  completely  remit  and  merges 
imperceptibly  into  this  condition. 
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In  children  and  adolescents  predisposing  factors  are  the  presence  of  Atten- 
tion Deficit  Disorder,  Conduct  Disorder,  Mental  Retardation,  a  severe  Spe- 
cific Developmental  Disorder  or  an  inadequate,  disorganized,  rejecting  and  cha- 
otic environment. 

Prevalence.  This  disorder  is  apparently  common. 

Sex  ratio.  Among  adults  the  disorder  is  apparently  more  common  in  females. 
In  children  it  seems  to  occur  equally  frequently  in  both  sexes. 

Familial  pattern.  No  information. 

Differential  diagnosis.  For  a  discussion  of  the  differential  diagnosis  with 
major  depressive  episode,  see  p.  213. 

When  a  Major  Depression  is  in  partial  remission  for  a  period  of  two  years. 
Dysthymic  Disorder  should  be  considered  as  an  alternative  diagnosis  to  Major 
Depression  in  Remission.  When  a  Major  Depression  is  superimposed  on  Dys- 
thymic Disorder,  both  diagnoses  should  be  recorded  since  it  is  likely  that  the 
individual  will  continue  to  have  the  Dysthymic  Disorder  when  he  or  she  has 
recovered  from  the  Major  Depression. 

Often  the  affective  features  of  this  disorder  are  viewed  as  secondary  to  an 
underlying  Personality  Disorder.  When  an  individual  meets  the  criteria  for  both 
this  disorder  and  a  Personality  Disorder,  both  diagnoses  should  be  made  regard- 
less of  the  causal  relationship  between  the  two.  This  disorder  is  particularly 
common  in  individuals  with  Borderline,  Histrionic  and  Dependent  Personality 
Disorders. 

Normal  fluctuations  of  mood  are  not  as  frequent  or  severe  as  the  depressed 
mood  in  Dysthymic  Disorder  and  there  is  no  interference  with  social  functioning. 

Chronic  mental  disorders  such  as  Obsessive  Compulsive  Disorder  or  Alco- 
hol Dependence,  when  associated  with  depressive  symptoms  may  suggest  Dys- 
thymic Disorder.  The  additional  diagnosis  of  Dysthymic  Disorder  should  be 
made  only  if  the  depressed  mood,  by  virtue  of  its  intensity  or  effect  on  function- 
ing, can  be  clearly  distinguished  from  the  individual's  usual  mood.  In  children 
Dysthymic  Disorder  may  be  superimposed  on  Attention  Deficit  Disorder,  a  Spe- 
cific Developmental  Disorder,  or  an  Organic  Mental  Disorder. 

Diagnostic  criteria  for  Dysthymic  Disorder  :?;^ 

A.  During  the  past  two  years  (or  one  year  for  children  and  adolescents) '^g 
the  individual  has  been  bothered  most  or  all  of  the  time  by  symptoms  "; 
characteristic  of  the  depressive  syndrome  but  that  are  not  of  sufficient  i 
severity  and  duration  to  meet  the  criteria  for  a  major  depressive  episode.  '■} 

B.  The  manifestations  of  the  depressive  syndrome  may  be  relatively  per-  = 
sistent  or  separated  by  periods  of  normal  mood  lasting  a  few  days  to  a'i 
few  weeks,  but  no  more  than  a  few  months  at  a  time.  ; 
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C.  During  the  depressive  periods  there  is  either  prominent  depressed 
mood  (e.g.,  sad,  blue,  down  in  the  dumps,  low)  or  marked  loss  of  interest 
or  pleasure  in  all,  or  almost  all,  usual  activities  and  pastimes. 

D.  During  the  depressive  periods  at  least  three  of  the  following  symp- 
toms are  present: 

(1)  insomnia  or  hypersomnia 

(2)  low  energy  level  or  chronic  tiredness 

(3)  feelings  of  inadequacy,  loss  of  self-esteem,  or  self-deprecation 

(4)  decreased  effectiveness  or  productivity  at  school,  work,  or  home 

(5)  decreased  attention,  concentration,  or  ability  to  think  clearly 

(6)  social  withdrawal 

(7)  loss  of  interest  in  or  enjoyment  of  pleasurable  activities 

(8)  irritability  or  excessive  anger  (in  children,  expressed  toward  par- 
ents or  caretakers) 

(9)  inability  to  respond  with  apparent  pleasure  to  praise  or  rewards 

(10)  less  active  or  talkative  than   usual,   or  feels  slowed   down   or 
restless 

(11)  pessimistic   attitude    toward    the   future,    brooding    about    past 
events,  or  feeling  sorry  for  self 

(12)  tearfulness  or  crying 

(13)  recurrent  thoughts  of  death  or  suicide 

E.  Absence  of  psychotic  features,  such  as  delusions,  hallucinations,  or 
incoherence,  or  loosening  of  associations. 

F.  If  the  disturbance  is  superimposed  on  a  preexisting  mental  disorder, 
such  as  Obsessive  Compulsive  Disorder  or  Alcohol  Dependence,  the  de- 

I  pressed  mood,  by  virtue  of  its  intensity  or  effect  on  functioning,  can  be 
^>clearly  distinguished  from  the  individual's  usual  mood. 

ATYPICAL  AFFECTIVE  DISORDERS 

296.70     Atypical  Bipolar  Disorder 

This  is  a  residual  category  for  individuals  with  manic  features  that  cannot  be 
classified  as  Bipolar  Disorder  or  as  Cyclothymic  Disorder.  For  example,  an  in- 
dividual who  previously  had  a  major  depressive  episode  and  now  has  an  episode 
of  illness  with  some  manic  features  (hypomanic  episode),  but  not  of  sufficient 
severity  and  duration  to  meet  the  criteria  for  a  manic  episode.  Such  cases  have 
been  referred  to  as  "Bipolar  II." 

296.82     Atypical  Depression 

This  is  a  residual  category  for  individuals  with  depressive  symptoms  who  cannot 
be  diagnosed  as  having  a  Major  or  Other  Specific  Affective  Disorder  or  Adjust- 
ment Disorder.  Examples  include  the  following: 
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(1)  A  distinct  and  sustained  episode  of  the  full  depressive  syndrome  in  an 
individual  with  Schizophrenia,  Residual  Type,  that  develops  without  an 
activation  of  the  psychotic  symptoms. 

(2)  A  disorder  that  fulfills  the  criteria  for  Dysthymic  Disorder;  however, 
tliere  have  been  intermittent  periods  of  normal  mood  lasting  more  than 
a  few  months. 

(3)  A  brief  episode  of  depression  that  does  not  meet  the  criteria  for  a 
Major  Affective  Disorder  and  that  is  apparently  not  reactive  to  psycho- 
social stress,  so  that  it  cannot  be  classified  as  an  Adjustment  Disorder, 
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Schizophrenic  Disorders 


The  essential  features  of  this  group  of  disorders*  are:  the  presence  of  certain 
psychotic  features  during  the  active  phase  of  the  illness,  characteristic  symptoms 
involving  multiple  psychological  processes,  deterioration  from  a  previous  level 
of  functioning,  onset  before  age  45,  and  a  duration  of  at  least  six  months.  The 
disturbance  is  not  due  to  an  Affective  Disorder  or  Organic  Mental  Disorder.  At 
some  phase  of  the  illness  Schizophrenia  always  involves  delusions,  hallucina- 
tions, or  certain  disturbances  in  the  form  of  thought. 

The  limits  of  the  concept  of  Schizophrenia  are  unclear.  Some  approaches 
to  defining  the  concept  have  emphasized  the  tendency  toward  a  deteriorating 
course  (Kraepelin),  underlying  disturbances  in  certain  psychological  processes 
(Bleuler),  or  pathognomonic  symptoms  (Schneider).  In  this  manual  the  concept 
is  not  limited  to  illnesses  with  a  deteriorating  course,  although  a  minimal 
duration  of  illness  is  required  since  the  accumulated  evidence  suggests  that 
illnesses  of  briefer  duration  (here  called  Schizophreniform  Disorder)  are  likely 
to  have  different  external  correlates,  such  as  family  history  and  likelihood  of 
recurrence.  The  approach  taken  here  excludes  illnesses  without  overt  psychotic 
features,  which  have  been  referred  to  as  Latent,  Borderline,  or  Simple  Schizo- 
phrenia.t  Such  cases  are  likely  to  be  diagnosed  in  this  manual  as  having  a 
Personality  Disorder  such  as  Schizotypal  Personality  Disorder.  Illnesses  with 
onset  after  mid-adult  life  are  also  excluded,  and  may  be  classified  as  Atypical 
Psychosis.  Furthermore,  individuals  who  develop  a  depressive  or  manic  syn- 
drome for  an  extended  period  relative  to  the  duration  of  certain  psychotic  fea- 
tures or  before  the  psychotic  features  appear,  are  not  classified  as  having 
Schizophrenia  but  rather  as  having  either  an  Affective  or  Schizoaffective  Dis- 
order. Thus,  this  manual  utilizes  clinical  criteria  that  include  both  a  minimum 
duration  and  a  characteristic  symptom  picture  to  identify  a  group  of  conditions 
that  has  validity  in  terms  of  differential  response  to  .somatic  therapy;  presence 
of  a  femiilial  pattern;  and  a  tendency  toward  onset  in  early  adult  life,  recurrence 
and  deterioration  in  social  and  occupationcJ  functioning.  , 

Deterioration  from  a  previous  level  of  functioning.  Schizophrenia  always 
involves  deterioration  from  a  previous  level  of  functioning  during  some  phase 
of  the  illness  in  such  areas  as  work,  social  relations,  and  self-care.  Family  and 
friends  often  observe  that  the  person  is  "not  the  same." 


.'Although  Schizophrenia  ts  most  likely  a  group  of  disorders  of  differing  etiologies,  common  usage 
refers  to  "Schizophrenia"  rather  than  the  technically  more  accurate  term,  Schizophrenic  Disorders. 

tThe  clinician  wishing  to  use  these  non-DSM-III  diagnoses  may  do  so  since  they  are  included  in 
ICD-9-CM  (p.399). 
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Characteristic  symptoms  involving  multiple  psychological  processes.  Invari- 
ably there  are  characteristic  disturbances  in  several  of  the  following  areas:  con- 
tent and  form  of  thought,  perception,  affect,  sense  of  self,  volition,  relationship 
to  the  external  world,  and  psychomotor  behavior.  It  should  be  noted  that  no 
single  feature  is  invariably  present  or  seen  only  in  Schizophrenia. 

Content  of  thought.  The  major  disturbance  in  the  content  of  thought 
involves  delusions  that  are  often  multiple,  fragmented,  or  bizarre  (i.e.,  patently 
absurd,  with  no  possible  basis  in  fact).  Simple  persecutory  delusions  involving 
the  belief  that  others  are  spying  on,  spreading  false  rumors  about,  or  planning 
harm  to  the  individual  are  common.  Delusions  of  reference,  in  which  events, 
objects,  or  other  people  are  given  particular  and  unusual  significance,  usually 
of  a  negative  or  pejorative  nature,  are  also  common.  For  example,  the  individual 
may  be  convinced  that  a  television  commentator  is  mocking  him. 

Certain  delusions  are  far  more  common  in  this  disorder  than  in  other 
psychotic  disorders.  These  include,  for  instance,  the  belief  or  experience  that 
one's  thoughts,  as  they  occur,  are  broadcast  from  one's  head  to  the  external 
world  so  that  others  can  hear  them  (thought  broadcasting);  that  thoughts  that 
are  not  one's  own  are  inserted  into  one's  mind  (thought  insertion);  that  thoughts 
have  been  removed  from  one's  head  (thought  withdrawal);  or  that  one's  feelings, 
impulses,  thoughts,  or  actions  are  not  one's  own  but  are  imposed  by  some 
external  force  (delusions  of  being  controlled).  Less  commonly,  somatic,  gran- 
diose, religious,  and  nihilistic  delusions  are  seen.  Overvalued  ideas  may  occur 
(e.g.,  preoccupation  with  the  special  significance  of  certain  dietary  habits),  or 
markedly  illogical  thinking  (e.g.,  thinking  that  contains  clear  internal  contra- 
dictions or  in  which  conclusions  are  reached  that  are  clearly  erroneous,  given  the 
initial  premises). 

Form  of  thought.  A  disturbance  in  the  form  of  thought  is  often  present. 
This  has  been  referred  to  as  "formal  thought  disorder,"  and  is  distinguished 
from  a  disorder  in  the  content  of  thought.  The  most  common  example  of  this  is 
loosening  of  associations,  in  which  ideas  shift  from  one  subject  to  another  com- 
pletely unrelated  or  only  obliquely  related  subject,  without  the  speaker  showing 
any  awareness  that  the  topics  are  unconnected.  Statements  that  lack  a  meaning- 
ful relationship  may  be  juxtaposed,  or  the  individual  may  shift  idiosyncratically 
from  one  frame  of  reference  to  another.  When  loosening  of  associations  is 
severe,  incoherence  may  occur,  that  is,  speech  may  become  incomprehensible. 
There  may  also  be  poverty  of  content  of  speech,  in  which  speech  is  adequate 
in  amount  but  conveys  little  information  because  it  is  vague,  overly  abstract  or 
overly  concrete,  repetitive,  or  stereotyped.  The  listener  can  recognize  this  dis- 
turbance by  noting  that  little  if  any  information  has  been  conveyed  although 
the  individual  has  spoken  at  some  length.  Less  common  disturbances  include 
neologisms,  perseveration,  clanging,  and  blocking. 

Perception.  The  major  disturbances  in  perception  are  various  forms  of 
hallucination.  Although  these  occur  in  all  modalities,  by  far  the  most  common 
are  auditory,  frequently  involving  voices  the  individual  perceives   as  coming 
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from  outside  the  head.  The  voices  may  be  famiUar,  and  often  make  insulting 
statements.  The  voices  may  be  single  or  multiple.  Voices  speaking  directly  to 
the  individual  or  commenting  on  his  or  her  ongoing  behavior  are  particularly 
characteristic.  Command  hallucinations  may  be  obeyed,  at  times  creating  danger 
for  the  individual  or  others.  Occasionally,  the  auditory  hallucinations  are  of 
sounds  rather  than  voices.  Tactile  hallucinations  may  be  present,  and  typically 
involve  electrical,  tingling,  or  burning  sensations.  Somatic  hallucinations,  such 
as  the  sensation  of  snakes  crawling  inside  the  abdomen,  are  occasionally  ex- 
perienced. Visual,  gustatory,  and  olfactory  hallucinations  also  occur,  but  with 
less  frequency,  and,  in  the  absence  of  auditory  hallucinations,  always  raise  the 
possibility  of  an  Organic  Mental  Disorder. 

Other  perceptual  abnormalities  include  sensations  of  bodily  change  and 
hypersensitivity  to  sound,  sight,  and  smelL 

Affect.  The  disturbance  often  involves  blunting,  flattening,  or  inappropri- 
ateness  of  affect.  In  blunted  affect  there  is  severe  reduction  in  the  intensity  of 
affective  expression.  In  flat  affect  there  are  virtually  no  signs  of  affective  ex- 
pression; the  voice  is  usually  monotonous  and  the  face,  immobile.  The  in- 
dividual may  complain  that  he  or  she  no  longer  responds  with  normal  emotional 
intensity  or,  in  extreme  cases,  no  longer  has  feelings.  In  inappropriate  af- 
fect, the  affect  is  clearly  discordant  with  the  content  of  the  individual's  speech 
or  ideation.  For  example,  while  discussing  being  tortured  by  electrical  shocks, 
an  individual  with  Schizophrenia,  Paranoid  Type,  laughs  or  smiles.  Sudden  and 
unpredictable  changes  in  affect  involving  inexplicable  outbursts  of  anger  may 
occur. 

Although  these  affective  disturbances  are  almost  invariably  present,  their 
usefulness  in  making  the  diagnosis  is  limited  because  their  presence  is  often 
difficult  to  judge  except  when  present  in  extreme  form.  Furthermore,  the  anti- 
psychotic drugs  have  effects  that  may  appear  similar  to  the  affective  blunting 
and  flattening  seen  in  Schizophrenia, 

Sense  of  self.  The  sense  of  self  that  gives  the  normal  person  a  feeling  of 
individuality,  uniqueness,  and  self-direction  is  frequently  disturbed.  This  is 
sometimes  referred  to  as  a  loss  of  ego  boundaries  and  is  frequently  manifested 
by  extreme  perplexity  about  one's  own  identity  and  the  meaning  of  existence,  or 
by  some  of  the  specific  delusions  described  above,  particularly  those  involving 
control  by  an  outside  force. 

Volition.  Nearly  always  there  is  some  disturbance  in  self-initiated,  goal- 
directed  activity,  which  may  grossly  impair  work  or  other  role  functioning.  This 
may  take  the  form  of  inadequate  interest  or  drive  or  inability  to  follow  a  course 
of  action  to  its  logical  conclusion.  Pronounced  ambivalence  regarding  alternative 
courses  of  action  can  lead  to  near  cessation  of  goal-directed  activity. 

Relationship  to  the  external  world.  Frequently  there  is  a  tendency  to  with- 
draw from  involvement  with  the  external  world  and  to  become  preoccupied  with 
egocentric  and  illogical  ideas  and  fantasies  in  which  objective  facts  are  obscured. 
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distorted,  or  excluded.  When  severe,  this  condition  has  been  referred  to  as 
"autism."  Family  members  or  friends  frequently  comment  that  the  individual 
seems  preoccupied,  in  his  or  her  own  world,  and  emotionally  detached  from 
others. 

Psychomotor  behavior.  Various  disturbances  in  psychomotor  behavior  are 
observed,  particularly  in  the  chronically  severe  and  acutely  florid  forms  of  the 
disorder.  A  marked  decrease  may  occur  in  reactivity  to  the  environment,  with 
a  reduction  in  spontaneous  movements  and  activity.  In  extreme  cases  the  indi- 
vidual appears  unaware  of  the  nature  of  the  environment  (as  in  catatonic  stu- 
por); may  maintain  a  rigid  posture  resisting  efforts  to  be  moved  (as  in  catatonic 
rigidity);  may  make  apparently  purposeless  and  stereotyped,  excited  motor 
movements  not  influenced  by  external  stimuli  (as  in  catatonic  excitement);  may 
voluntarily  assume  inappjopriate  or  bizarre  postures  (as  in  catatonic  posturing); 
or  resist  and  actively  counteract  instructions  or  attempts  to  be  moved  (as  in 
catatonic  negativism).  In  addition,  mannerisms,  grimacing,  or  waxy  flexibility 
may  be  present. 

Associated  features.  Almost  any  symptom  can  occur  as  an  associated  fea- 
ture. The  individual  may  appear  perplexed,  disheveled,  or  eccentrically  groomed 
or  dressed.  Abnormalities  of  psychomotor  activity — e.g.,  pacing,  rocking,  or 
apathetic  immobility — are  common.  Frequently,  there  is  poverty  of  speech,  that 
is,  a  restriction  in  the  amount  of  spontaneous  speech,  so  that  replies  to  questions 
tend  to  be  brief,  concrete,  and  unelaborated.  Ritualistic  or  stereotyped  behavior 
associated  with  magical  thinking  often  occurs.  Dysphoric  mood  is  common,  and 
may  take  the  form  of  depression,  anxiety,  anger,  or  a  mixture  of  these.  De- 
personalization, derealization,  ideas  of  reference,  and  illusions  are  often  present, 
as  are  hypochondriacal  concerns  that  may  or  may  not  be  delusional.  Typically, 
no  disturbance  in  sensorium  is  evident,  although  during  a  period  of  exacerbation 
the  individual  may  be  confused  and  even  disoriented,  or  have  memory  impair- 
ment. 

Age  at  onset.  Onset  is  usually  during  adolescence  or  early  adulthood. 

Course.  As  noted  previously,  the  diagnosis  of  Schizophrenia  requires  that 
continuous  signs  of  the  illness  have  lasted  for  at  least  six  months  which  always 
includes  an  active  phase  of  psychotic  symptoms,  and  may  or  may  not  include 
prodromal  or  residual  phases. 

The  development  of  the  active  phase  of  the  illness  is  usually  preceded  by  a 
prodromal  phase  in  which  there  is  a  clear  deterioration  in  a  previous  level  of 
functioning.  This  phase  is  characterized  by  social  withdrawal,  impairment  in 
role  functioning,  peculiar  behavior,  impairment  in  personal  hygiene  and  groom- 
ing, blunted  or  inappropriate  affect,  disturbances  in  communication,  bizarre 
ideation,  and  unusual  perceptual  experiences.  A  change  in  personality  is  often 
noted  by  friends  or  relatives.  The  length  of  this  prodromal  phase  is  extremely 
variable,  and  its  onset  may  be  difficult  to  date  accurately.  The  prognosis  is 
especially  poor  when  the  prodromal  phase  has  taken  an  insidious,  downhill 
course  over  many  years. 
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During  the  active  phase  psychotic  symptoms — e.g.,  delusions,  hallucina- 
tions, loosening  of  associations,  incoherence,  poverty  of  content  of  speech, 
markedly  illogical  thinking,  and  behavior  that  is  grossly  disorganized  or  cata- 
tonic— are  prominent.  The  specific  psychotic  symptoms  are  noted  in  criterion  A 
of  the  diagnostic  criteria  (p.  188).  The  onset  of  the  active  phase,  either  initially 
or  as  an  exacerbation  of  a  preexisting  active  phase,  is  often  associated  with  a 
psychosocial  stressor. 

Usually  a  residual  phase  follows  the  active  phase  of  the  illness.  The  clinical 
picture  of  this  phase  is  similar  to  that  of  the  prodromal  phase,  although  affective 
blunting  or  flattening  and  impairment  in  role  functioning  tend  to  be  more 
common  in  the  residual  phase.  During  the  residual  phase  some  of  the  psychotic 
symptoms,  such  as  delusions  or  hallucinations,  may  persist,  but  are  no  longer 
accompanied  by  strong  affect. 

A  complete  return  to  premorbid  functioning  is  unusual — so  rare,  in  fact, 
that  some  clinicians  would  question  the  diagnosis.  However,  there  is  always  the 
possibility  of  full  remission  or  recovery,  although  its  frequency  is  unknown.  The 
most  common  course  is  one  of  acute  exacerbations  with  increasing  residual 
impairment  between  episodes. 

Numerous  studies  have  indicated  a  group  of  factors  associated  with  good 
prognosis:  absence  of  premorbid  personality  disturbance,  adequate  premorbid 
social  functioning,  precipitating  events,  abrupt  onset,  onset  in  mid-life,  a  clinical 
picture  that  involves  confusion,  and  a  family  history  of  Affective  Disorder, 

Because  a  knowledge  of  course  is  very  important  for  planning  treatment, 
and  because  differences  in  course  may  reflect  fundamental  differences  among 
Schizophrenic  Disorders,  a  separate  digit  is  provided  for  coding  the  course  as 
Subchronic,  Chronic,  Subchronic  with  Acute  Exacerbation,  Chronic  with  Acute 
Exacerbation,  or  In  Remission  (for  criteria,  see  p.  192). 

Since  a  six-month  duration  of  illness  is  required  for  the  diagnosis,  there  is 
no  acute  subtype.  (The  DSM-III  diagnosis  of  Schizophreniform  Disorder  is  the 
nearest  equivalent  to  the  DSM-II  and  ICD-9-CM  concepts  of  Acute  Schizo- 
phrenic Episode.  Frequently,  an  episode  of  Schizophreniform  Disorder  will  per- 
sist for  more  than  six  months,  in  which  case  the  diagnosis  should  be  changed  to 
Schizophrenia.) 

Impairment  Invariably  there  is  impairment  iii  several  areas  of  routine  daily 
functioning,  such  as  work,  social  relations,  and  self-care.  Supervision  may  be 
required  to  ensure  that  nutritional  and  hygienic  needs  are  met  and  to  protect 
the  individual  from  the  consequences  of  poor  judgment,  cognitive  impairment, 
or  actions  based  on  delusions  or  in  response  to  hallucinations.  Between  episodes 
of  illness  there  may  be  no  disability  or  the  extent  of  disability  ranges  from  none 
to  disability  so  severe  that  institutional  care  is  required. 

Complications.  Although  violent  acts  performed  by  individuals  with  this 
disorder  often  attract  public  attention,  whether  the  frequency  of  such  acts  is 
greater  than  in  the  general  population  is  not  known.  The  life  expectancy  of 
individuals  with  Schizophrenia  is  shorter  than  that  of  the  general  population 
because  of  an  increased  suicide  rate  and  death  from  a  variety  of  other  causes — 
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some,  at  least  in  the  past,  associated  with  institutional  care.  Other  causes  of 
death  are  associated  with  the  economically  deprived  environments  in  which 
many  individuals  with  this  disorder  live. 

Premorbid  personality.  The  premorbid  personalities  of  individuals  who 
develop  Schizophrenia  are  often  described  as  suspicious,  introverted,  withdrawn, 
or  eccentric.  Such  individuals  may  meet  the  criteria  for  Paranoid,  Schizoid, 
Schizotypal,  or  Borderline  Personality  Disorder.  In  such  cases,  since  it  can  have 
prognosHc  significance,  the  Personality  Disorder  should  be  noted  on  Axis  II, 
followed  by  the  phrase  "(Premorbid)." 

Predisposing  factors.  The  diagnosis  is  made  more  commonly  among  the 
lower  socioeconomic  groups.  The  reasons  for  this  are  unclear,  but  may  involve 
downward  social  drift,  lack  of  upward  socioeconomic  mobility,  and  high  stress. 

Certain  patterns  of  family  interaction  have  been  hypothesized  as  predis- 
posing to  the  development,  onset,  relapse  or  chronicity  of  Schizophrenia.  The 
interpretation  of  the  evidence  supporting  these  hypotheses  is  controversial. 

Prevalence.  Studies  in  Europe  and  Asia,  using  a  relatively  narrow  concept 
of  Schizophrenia,  have  found  a  lifetime  prevalence  rate  of  from  0.2%  to  almost 
1%.  Studies  done  in  the  United  States  that  have  used  broader  criteria  and 
surveyed  urban  populations  have  reported  higher  rates. 

Sex  ratio.  The  disorder  is  apparently  equally  common  in  males  and  in 
females. 

Familial  pattern.  All  investigators  have  found  a  higher  prevalence  of  the 
disorder  among  family  members.  This  includes  studies  in  which  the  adopted 
offspring  of  individuals  with  Schizophrenia  have  been  reared  by  parents  who 
do  not  have  Schizophrenia.  Twin  studies  consistently  show  a  higher  concordance 
rate  of  Schizophrenia  for  monozygotic  than  dizygotic  twins,  and  dizygotic  twins 
have  the  same  concordance  rate  as  siblings  who  are  not  twins.  However,  being 
a  monozygotic  twin  does  not  in  itself  predispose  to  the  development  of  Schizo- 
phrenia. Although  genetic  factors  have  been  proven  to  be  involved  in  the 
development  of  the  illness,  the  existence  of  a  substantial  discordance  rate,  even 
in  monozygotic  twins,  indicates  the  importance  of  nongenetic  factors. 

Differential  diagnosis.  Organic  Mental  Disorders  often  present  with  symp- 
toms that  suggest  Schizophrenia,  such  as  delusions,  hallucinations,  incoherence, 
and  blunted  or  inappropriate  affect.  In  particular.  Organic  Delusional  Syn- 
dromes, such  as  those  due  to  amphetamines  or  phencyclidine,  may  cross- 
sectionally  be  identical  in  symptomatology  with  Schizophrenia.  Even  though  an 
active  phase  of  Schizophrenia  may  begin  with  confusion,  the  presence  of  dis- 
orientation or  memory  impairment  strongly  suggests  an  Organic  Mental  Dis- 
order. (Of  course,  it  is  possible  for  an  individual  with  Schizophrenia  to  have  a 
superimposed  Organic  Mental  Disorder.) 
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Paranoid  Disorders  are  distinguished  from  Schizophrenia  by  the  absence 
of  prominent  hallucinations,  incoherence,  loosening  of  associations,  or  bizarre 
delusions,  such  as  delusions  of  being  controlled  or  thought  broadcasting. 

In  Affective  Disorders  there  often  are  withdrawal  and  deterioration  in  func- 
tioning. These  should  not  be  mistaken  for  prodromal  signs  of  Schizophrenia.  In 
Affective  Disorders  the  development  of  delusions  or  hallucinations  follows  a 
period  of  affective  disturbance.  For  this  reason  the  diagnosis  of  Schizophrenia  is 
not  made  unless  an  affective  syndrome,  if  present,  developed  after  any  psychotic 
symptoms  or  was  brief  in  duration  relative  to  the  duration  of  the  characteristic 
psychotic  symptoms.  The  differential  diagnosis  of  Schizophrenia  from  the 
psychotic  forms  of  the  Affective  Disorders,  particularly  Bipolar  Disorder,  is  of 
special  importance  because  of  the  different  long-term  treatment  implications.  A 
manic  episode  with  anger  and  paranoid  delusions  needs  to  be  distinguished  from 
Schizophrenia,  Paranoid  Type.  However,  an  Atypical  Affective  Disorder  or 
Adjustment  Disorder  with  Depressed  Mood  may  be  superimposed  on  Schizo- 
phrenia, Residual  Type.  An  example  would  be  an  individual  with  Schizophrenia, 
Residual  Type,  Chronic,  who  could  develop  a  major  depressive  episode  of  several 
months'  duration  without  any  psychotic  symptoms.  In  such  a  case  both  Schizo- 
phrenia and  Atypical  Depression  should  be  diagnosed. 

The  diagnosis  Schizoaffective  Disorder  should  be  made  whenever  the  clini- 
cian is  unable  to  make  a  differential  diagnosis  between  Schizophrenia  and 
Affective  Disorder.  Although  no  criteria  for  Schizoaffective  Disorder  are  pro- 
vided in  this  manual,  several  examples  of  clinical  situations  in  which  this 
diagnosis  might  be  appropriate  are  given  on  p.  202. 

In  Schizophreniform  Disorder,  by  definition  the  duration  of  the  illness  is 
less  than  six  months.  The  cross-sectional  symptom  picture  may  be  indistinguish- 
able from  Schizophrenia,  but  emotional  turmoil  and  confusion  are  more  likely 
to  occur  in  Schizophreniform  Disorder.  It  should  be  noted  that  the  six-month 
duration  of  illness  required  for  Schizophrenia  refers  to  a  continuous  period  of 
illness.  Thus,  an  individual  with  several  episodes  of  Schizophreniform  Disorder 
from  each  of  which  there  has  been  full  recovery  would  not  be  diagnosed  as 
having  Schizophrenia  merely  because  the  total  period  of  illness  exceeded  six 
months. 

Atypical  Psychosis  is  diagnosed  when  there  is  a  nonaffective  psychotic 
disorder  but  there  is  insufficient  information  to  make  a  diagnosis  of  Schizo- 
phrenia. It  is  also  diagnosed  in  those  unusual  instances  in  which  one  of  the 
psychotic  symptoms  of  Schizophrenia  such  as  an  encapsulated  delusion  of  bodily 
change  is  present,  but  there  is  apparently  no  deterioration  from  a  previous  level 
of  functioning. 

In  a  Pervasive  Developmental  Disorder,  the  cross-sectional  picture,  particu- 
larly of  the  Residual  State,  may  resemble  Schizophrenia,  Residual  Type.  How- 
ever, there  is  no  history  of  delusions,  hallucinations,  or  incoherence. 

In  Obsessive  Compulsive  Disorder,  Hypochondriasis,  and  more  rarely 
Phobic  Disorder,  in  order  to  account  for  the  symptoms  the  individual  may 
develop  overvalued  ideas  that  are  difficult  to  distinguish  from  delusions.  How- 
ever, individuals  with  these  disorders  recognize,  at  least  to  some  degree,  that 
their  symptoms  and  thinking  are  irrational,  even  if  they  are  dominated  by  them. 
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In  Factitious  Disorder  with  Psychological  Symptoms,  "psychotic"  symptoms 
are  under  the  individual's  voluntary  control  and  are  likely  to  be  present  only 
when  the  individual  thinks  he  or  she  is  being  observed. 

In  Personality  Disorders,  especially  Schizotypal,  Borderline,  Schizoid,  and 
Paranoid  types  transient  psychotic  symptoms  may  occur.  However,  a  return 
within  hours  or  days  to  the  usual  level  of  functioning  distinguishes  these  dis- 
orders from  Schizophrenia.  It  is  more  difficult  to  distinguish  severe  forms  of 
Paranoid  and  Schizotypal  Personality  Disorders  from  Schizophrenia  because  of 
the  difficulty  in  determining  whether  the  paranoid  ideation  is  of  delusional 
intensity  and  whether  the  oddities  of  communication  and  perception  are  severe 
enough  to  meet  the  criteria  for  Schizophrenia.  Furthermore,  it  is  often  difficult 
to  differentiate  the  prodromal  phase  of  Schizophrenia  from  the  manifestations 
of  some  of  the  Personality  Disorders  since  both  Personality  Disorders  and 
Schizophrenia  usually  develop  during  adolescence  or  early  adult  life. 

Beliefs  or  experiences  of  members  of  religious  or  other  subcultural  groups 
may  be  difficult  to  distinguish  from  delusions  or  hallucinations.  When  such 
experiences  are  shared  and  accepted  by  a  subcultural  group  they  should  not  be 
considered  evidence  of  psychosis. 

In  Mental  Retardation,  low  level  of  social  functioning,  oddities  of  behavior, 
and  impoverished  affect  and  cognition  all  may  suggest  Schizophrenia.  Both 
diagnoses  should  be  made  in  the  same  individual  only  when  there  is  certainty 
that  the  symptoms  suggesting  Schizophrenia,  such  as  delusions  or  hallucinations, 
are  definitely  present  and  are  not  the  result  of  difficulties  in  communication. 


Diagnostic  criteria  for  a  Schizophrenic  Disorder 

A.  At  least  one  of  the  following  during  a  phase  of  the  illness: 

(1)  bizarre  delusions  (content  is  patently  absurd  and  has  no  pos- 
sible basis  in  fact),  such  as  delusions  of  being  controlled,  thought 
broadcasting,  thought  insertion,  or  thought  withdrawal 

(2)  somatic,  grandiose,  religious,  nihilistic,  or  other  delusions  with- 
out persecutory  or  jealous  content 

(3)  delusions  with  persecutory  or  jealous  content  if  accompanied 
by  hallucinations  of  any  type  . 

(4)  auditory  hallucinations  in  which  either  a  voice  keeps  up  a  running 
commentary  on  the  individual's  behavior  or  thoughts,  or  two  or  more 
voices  converse  with  each  other 

(5)  auditory  hallucinations  on  several  occasions  with  content  of 
more  than  one  or  two  words,  having  no  apparent  relation  to  depres- 
sion or  elation 

(6)  incoherence,  marked  loosening  of  associations,  markedly  illogical 
thinking,  or  marked  poverty  of  content  of  speech  if  associated  with  at 
least  one  of  the  following: 
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(a)  blunted,  flat,  or  inappropriate  affect 

(b)  delusions  or  hallucinations 

(c)  catatonic  or  other  grossly  disorganized  behavior 

B.  Deterioration  from  a  previous  level  of  functioning  in  such  areas  as 
vcork,  social  relations,  and  self-care. 

C.  Duration:  Continuous  signs  of  the  illness  for  at  least  six  months  at 
some  time  during  the  person's  life,  with  some  signs  of  the  illness  at  pres- 
ent. The  six-month  period  must  include  an  active  phase  during  which  there 
were  symptoms  from  A,  with  or  without  a  prodromal  or  residual  phase,  as 
defined  below. 

Prodromal  phase:  A  clear  deterioration  in  functioning  before  the 
active  phase  of  the  illness  not  due  to  a  disturbance  in  mood  or  to  a  Sub- 
stance Use  Disorder  and  involving  at  least  two  of  the  symptoms  noted 
below. 

Residual  phase:  Persistence,  following  the  active  phase  of  the  illness, 
of  at  least  two  of  the  symptoms  noted  below,  not  due  to  a  disturbance 
in  mood  or  to  a  Substance  Use  Disorder. 

Prodromal  or  Residual  Symptoms 

(1)  social  isolation  or  withdrawal 

(2)  marked  impairment  in  role  functioning  as  wage-earner,  student, 
or  homemaker 

(3)  markedly  peculiar  behavior  (e.g.,  collecting  garbage,  talking  to 
self  in  public,  or  hoarding  food) 

(4)  marked  impairment  in  personal  hygiene  and  grooming 

(5)  blunted,  flat,  or.  inappropriate  affect 
V         (6)  digressive,  vague,  overelaborate,  circumstantial,  or  metaphorical 
i^^^,J^     Speech  .  ■■•':;■-..■       ■      -'^     ' 
iji^v^-  (7)  odd  or  bizarre  ideation,  or  magical  thirt+cing,  e.g.,  superstitious- 

||>        ness,  clairvoyance,  telepathy,  "sixth  sense,"  "others  can  .feel  my  feel- 
wi}l;    ings,"  overvalued  ideas,  ideas  of  reference 

^;         (8)  unusual  perceptual  experiences,  e.g.,  recurrent  illusions,  sensing 
t;    .  ,,  the  presence  of  a  force  or  person  not  actually  present 

Wy-,  Examples:  Six  months  of  prodromal  symptoms  with  one  week  of 
t-'  symptoms  from  A;  no  prodromal  symptoms  with  six  months  of  symptoms 
from  A;  no  prodromal  symptoms  with  two  weeks  of  symptoms  from  A 
;  and  six  months  of  residual  symptoms;  six  months  of  symptoms  from  A, 
;  apparently  followed  by  several  years  of  complete  remission,  with  one 
;    week  of  symptoms  in  A  In  current  episode. 
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D.  The  full  depressive  or  manic  syndrome  (criteria  A  and  B  of  major  de- 
pressive or  manic  episode),  if  present,  developed  after  any  psychotic 
symptoms,  or  vi^as  brief  in  duration  relative  to  the  duration  of  the  psy- 
chotic symptoms  in  A. 

E.  Onset  of  prodromal  or  active  phase  of  the  illness  before  age  45. 

F.  Not  due  to  any  Organic  Mental  Disorder  or  Mental  Retardation.  ; 

TYPES 

The  types  reflect  cross-sectional  clinical  syndromes.  Some  are  less  stable  over 
time  than  others,  and  their  prognostic  and  treatment  implications  are  variable. 
The  diagnosis  of  a  particular  type  should  be  based  on  the  predominant  clinical 
picture  that  occasioned  the  evaluation  or  admission  to  clinical  care. 

295.1X    Disorganized  Type 

The  essential  features  are  marked  incoherence  and  flat,  incongruous,  or  silly 
affect.  There  are  no  systematized  delusions  although  fragmentary  delusions  or 
hallucinations  in  which  the  content  is  not  organized  into  a  coherent  theme  are 
common.  Associated  features  include  grimaces,  mannerisms,  hypochondriacal 
complaints,  extreme  social  withdrawal,  and  other  oddities  of  behavior. 

This  clinical  picture  is  usually  associated  with  extreme  social  impairment, 
poor  premorbid  personality,  an  early  and  insidious  onset,  and  a  chronic  course 
without  significant  remissions. 

In  other  classifications  this  type  is  termed  Hebephrenic. 


Diagnostic  criteria  for  Disorganized  Type 

A  type  of  Schizophrenia  in  which  there  are: 

A.  Frequent  incoherence. 

B.  Absence  of  systematized  delusions. 

C.  Blunted,  inappropriate,  or  silly  affect. 


295.2X     Catatonic  Type  ' 

The  essential  feature  is  marked  psychomotor  disturbance,  which  may  involve 
stupor,  negativism,  rigidity,  excitement,  or  posturing.  Sometimes  there  is  rapid 
alternation  between  the  extremes  of  excitement  and  stupor.  Associated  features 
include  stereotypies,  mannerisms,  and  waxy  flexibility.  Mutism  is  particularly 
common. 

During  catatonic  stupor  or  excitement  the  individual  needs  careful  super- 
vision to  avoid  hurting  self  or  others,  and  medical  care  may  be  needed  because 
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of  malnutrition,  exhaustion,  hyperpyrexia,  or  self-inflicted  injury. 

Although  this  type  was  very  common  several  decades  ago,  it  is  now  rare 
in  Europe  and  North  America. 

Diagnostic  criteria  for  Catatonic  Type 

A  type  of  Schizophrenia  dominated  by  any  of  the  following: 

(1)  catatonic  stupor  (marked  decrease  in  reactivity  to  environment 
and/or  reduction  of  spontaneous  movements  and  activity)  or  mutism 

(2)  catatonic  negativism  (an  apparently  motiveless  resistance  to  all 
instructions  or  attempts  to  be  moved) 

(3)  catatonic  rigidity  (maintenance  of  a  rigid  posture  against  efforts 
to  be  moved) 

(4)  catatonic  excitement  (excited  motor  activity,  apparently  purpose- 
less and  not  influenced  by  external  stimuli) 

(5)  catatonic  posturing  (voluntary  assumption  of  inappropriate  or 
bizarre  posture) 


295.3X     Paranoid  Type 

The  essential  features  are  prominent  persecutory  or  grandiose  delusions,  or  hallu- 
cinations with  a  persecutory  or  grandiose  content.  In  addition,  delusional  jeal- 
ousy may  be  present. 

Associ^ed  features  include  unfocused  anxiety,  anger,  argumentativeness, 
and  violence.  In  addition,  there  may  be  doubts  about  gender  identity  or  fear  of 
being  thought  of  as  a  homosexual,  or  being  approached  by  homosexuals. 

The  impairment  in  functioning  may  be  minimal  if  the  delusional  material 
is  not  acted  upon,  since  gross  disorganization  of  behavior  is  relatively  rare. 
Similarly,  affective  responsiveness  may  be  preserved.  Often  a  stilted,  formal 
quality,  or  extreme  intensity  in  interpersonal  interactions  is  noted. 

The  onset  tends  to  be  later  in  life  than  the  other  subtypes,  and  the  features 
are  more  stable  over  time.  If  a  biologically  related  family  member  of  an  indi- 
vidual who  has  this  subtype  also  has  Schizophrenia,  there  is  some  evidence  that 
the  subtype  of  the  relative  will  also  be  paranoid.  '' 

|r  Diagnostic  criteria  for  Paranoid  Type    '  "? 

!f  A  type  of  Schizophrenia  dominated  by  one  or  more  of  the  following: 

r  (1)  persecutory  delusions     , 

(2)  grandiose  delusions 

(3)  delusional  jealousy  ■ 

(4)  hallucinations  with  persecutory  or  grandiose  content 

295.9%     Undifferentiated  Type 

The  essential  features  are  prominent  psychotic  symptoms  that  cannot  be  classi- 
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fied  in  any  category  previously  listed  or  that  meet  the  criteria  for  more  than 
one. 


Diagnostic  criteria  for  Undifferentiated  Type 

A.  A  type  of  Schizophrenia  in  which  there  are:  Prominent  delusions, 
hallucinations,  incoherence,  or  grossly  disorganized  behavior. 


B.  Does  not  meet  the  criteria  for  any  of  the  previously  listed  types  or  | 
meets  the  criteria  for  more  than  one.  ^3 


295.6%     Residual  Type 

This  category  should  be  used  when  there  has  been  at  least  one  episode  of 
Schizophrenia  but  the  clinical  picture  that  occasioned  the  evaluation  or  admis- 
sion to  clinical  care  is  without  prominent  psychotic  symptoms,  though  signs  of 
the  illness  persist.  Emotional  blunting,  social  withdrawal,  eccentric  behavio?", 
illogical  thinking  and  loosening  of  associations  are  common.  If  delusions  or 
hallucinations  are  present,  they  are  not  prominent  and  are  not  accompanied  by 
strong  affect. 

The  course  of  this  type  is  either  chronic  or  subchronic,  since  "acute  exacer- 
bation" by  definition,  involves  prominent  psychotic  symptoms,  and  "in  remis- 
sion" implies  no  signs  of  the  illness. 


Diagnostic  criteria  for  Residual  Type 

A.  A  history  of  at  least  one  previous  episode  of  Schizophrenia  with 
prominent  psychotic  symptoms. 

B.  A  clinical  picture  without  any  prominent  psychotic  symptoms  that 
occasioned  evaluation  or  admission  to  clinical  care. 

C.  Continuing  evidence  of  the  illness,  such  as  blunted  or  inappropriate 
affect,  social  withdrawal,  eccentric  behavior,  illogical  thinking,  or  loosen- 
ing of  associations. 

Classification  of  course.  The  course  of  the  illness  is  coded  in  the  fifth  digit: 

(1)  Subchronic.  The  time  from  the  beginning  of  the  illness,  during 
which  the  individual  began  to  show  signs  of  the  illness  (including 
prodromal,  active,  and  residual  phases)  more  or  less  continuously,  is 
less  than  two  years  but  at  least  six  months. 

(2)  Chronic.  Same  as  above,  but  greater  than  two  years. 
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(3)  Subchronic  with  Acute  Exacerbation.  Reemergence  of  prominent 
psychotic  symptoms  in  an  individual  with  a  subchronic  course  who 
has  been  in  the  residual  phase  of  the  illness. 

(4)  Chronic  with  Acute  Exacerbation.  Reemergence  of  prominent 
psychotic  symptoms  in  an  individual  with  a  chronic  course  who  has 
been  in  the  residual  phase  of  the  illness. 

(5)  In  Remission.  This  should  be  used  when  an  individual  with  a 
history  of  Schizophrenia,  now  is  free  of  all  signs  of  the  illness 
(whether  or  not  on  medication).  The  differentiation  of  Schizophrenia 
In  Remission  from  no  mental  disorder  requires  consideration  of  the 
period  of  time  since  the  last  period  of  disturbance,  the  total  dura- 

,  tion  of  the  disturbance,  and  the  need  for  continued  evaluation  or 
prophylactic  treatment. 


When  the  course  is  noted  as  "in  remission,"  the  phenomenologic  type  should 
describe  the  last  episode  of  Schizophrenia,  e.g.,  295.25  Schizophrenia,  Catatonic 
Type,  In  Remission.  When  the  phenomenology  of  the  last  episode  is  unknown, 
it  should  be  noted  as  Undifferentiated. 
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Hon.  John  Conyers,  Congressman 
House  of  Representatives 
2313  Rayburn  Senate  Office  Building 
Washington,  D.C.    20515 

Dear  Congressman  Conyers: 

It  was  a  pleasure  for  Dr.'s  Sabshin,  Zonana,  Appelbaum 
and  me  to  present  testimony  before  you  and  the  other  Congress- 
men concerning  H.R.1280  (a  Bill  to  modify  the  insanity  defense 
in  the  Federal  Courts) . 

At  the  hearing  we  attempted  to  present  you  with  complete, 
albeit  critical,  testimony  of  certain  portions  of  the  bill.   I 
will  not  duplicate  that  testimony  here.   We  also  indicated, 
however,  that  we  would  eventually  send  you  "line-by-line" 
suggestions  for  deletions,  alternative  wording,  etc.   We  believe 
that  modifying  the  bill  in  accord  with  the  following  suggestions 
would  strengthen  it  considerably. 

Here  we  also  enclose  copies  of  several  papers  describing 
the  Oregon  System  for  managing  insane  offenders,  as  well  as 
other  pertinent  material  concerning  the  right  to  refuse  treat- 
ment, e.g.,  papers  of  Appelbaum  and  mine,  and  copies  of  APA 
Briefs  in  the  legal  case.  Mills  v.  Rogers.   These  documents 
outline  difficulties  inherent  in  granting  committed  patients 
a  right  to  refuse  treatment,  an  approach  we  strongly  reject. 

Note  we  also  make  some  recommendations  below  which  we  were 
not  able  to  present  at  the  hearing  because  of  constraints  of 
time,  and  because  we  wanted  to  hit  the  main  points  at  the  hearing. 

Page  1,  Sec. 16 (a),  line  10. 

Substitute  "appreciate"  for  "understand."   See  the  recent 
APA  and  ABA's  Position,  etc. 

Page  2,  Sec. 16(c),  lines  4-6. 

Include  here  a  definition  of  mental  disease  or  defect.   We 
suggest  the  Bonnie-APA  definition,  discussed  in  Bonnie's  paper 
in  the  American  Bar  Association  Journal,  Vol.69,  194-7,  1983. 
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(t)he  terms  mental  disease  or  mental  retardation  include 
only  those  severely  abnormal  mental  conditions  that  grossly 
and  demonstrably  impair  a  person's  perception  or  under- 
standing of  reality  and  that  are  not  attributable  primarily 
to  the  voluntary  ingestion  of  alcohol  or  other  psychoactive 
substances. 

Page  3,  Rule  413,  lines  13-16. 

This  section  should  be  stricken.   As  we  indicated  at  the 
hearing,  this  approach  is  completely  unacceptable  to  the  APA. 
It  adds  nothing  and  will  make  expert  testimony  confusing  and 
unintelligible.   We  must  be  permitted  to  make  diagnoses. 

Page  4  and  subsequently.  Sec.  4241. 

See  the  testimony  we  presented  concerning  problems  with 
screening  examinations.   We  believe  that  initial  examinations 
for  competency  should  be  done  in  jail  settings  -  to  do  them 
does  not  require  that  inmates  be  transferred  to  institutions. 
In  that  sense,  the  word  "screening"  is  appropriate.   However, 
the  bill  as  written  might  encourage  careless  examinations,  so 
brief  that  they  will  not  withstand  later  judicial  scrutiny. 
Whenever  a  court  determines  that  there  is  reasonable  cause  to 
believe  the  defendant  lacks  competence,  then  an  adequate  exam- 
ination should  follow.   Thus,  we  recommend  that  See's  4241  and 
4242  should,  in  some  fashion,  be  combined  to  mandate  brief, 
nevertheless,  adequate  competency  examinations  without  require- 
ment for  transfer  to  a  mental  institution,  etc. 

Page  5,  Sec.  4242(d)(1),  lines  20-24. 

Delete  this  section.   It  has  a  conspiratorial  ring.   Exclud- 
ing psychiatrists  from  performing  evaluations  if  they  are  on  the 
staff  of  an  institution  is  impractical  and  unnecessary,  especially 
when  the  defendant  may  request  a  psychiatrist  of  his  own  choosing 
at  any  time.   We  are  not  looking  for  business. 

Page  7,  Sec.  4242(e)(3)(B),  line  12. 

The  meaning  of  this  section  (the  necessity  to  specify  the 
"assximptions  of  the  diagnosticians")  is  opaque.   It  is  unclear 
what  this  section  signifies.   It  seems  to  allude  to  possible 
examiner  bias.   But  we  are  hard  pressed  to  know  how  to  interpret 
this,  and  a  similar  section  later  in  the  Bill,  Sec.  4172(b)(3) 
(B) ,  p. 26.   We  would  delete  these.   Any  uncertainties  about  the 
examiner's  approach  can  be  brought  out  by  examination  of  the 
expert  at  the  time  of  the  hearing. 

Page  7,  Sec.  4241(e)(3)(E),  lines  23-24  et  sag. 

This  requirement  requiring  description  of  medical  records 
(together  with  any  minutes  or  videotapes  of  any  staff  conference 
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held  in  the  course  of  the  examination)  is  overly  complex. 
Videotapes  of  staff  conferences  are  rarely  made.   What  purpose 
is  served  by  this  section?   It  is  unclear  whether  minutes 
should  be  kept,  whether  videotapes  should  be  made.   Furthermore, 
staff  conferences  may  be  held  at  several  stages  of  evaluation 
before  complete  data  is  available.   This  section  might  serve  to 
inhibit  staff  discussion  about  patient  diagnosis,  treatment,  and 
prognosis,  etc. ,  stifling  a  useful  forum  for  interchange  among 
staff.   Similar  comments  apply  to  Sec.  4172(b)(3)(E),  p. 26, 
lines  17-20.   Therefore,  we  would  delete. 

Page  8,  Sec.  4242(e)(4)(A),  lines  10-13. 

We  recommend  deletion  of  "on  the  issue  of  whether  the 
defendant  engaged  in  the  conduct  constituting  the  offense 
charged."  This  exclusion  is  not  broad  enough.   Substitute  - 
"is  not  admissible  as  evidence  at  any  criminal  trial  of  the 
defendant,"  then  go  to  Sec. (B) .   (See  our  testimony.) 

Page  10,  Sec.  4243(c)(2)(B),  line  10. 

Delete  the  word  "oppressive."  This  is  a  pejorative  char- 
acterization of  treatment.  V7e  suggest  "to  require  such  treat- 
ment would  be  inadvisable  in  light  of,"  etc. 

Page  12  and  subsequently.  Sec.  4244(d)(1)(A),  etc. 

We  recommend  deleting  all  these  sections  which  concern 
requirements  for  obtaining  of  informed  consent  for  treatment 
to  restore  competency  (also  similar  sections  later  in  the  Bill 
concerning  restoration  of  sanity) ,  the  sections  granting  com- 
mittees a  right  to  refuse  treatment,  etc.   See  our  testimony 
indicating  that  this  approach  is  ciambersome,  unnecessary,  and 
defeats  the  purpose  of  institutionalization  and  treatment  for 
for  restoration  of  competence.   Instead,  the  Bill  should  ex- 
plicitly state  that  commitment  is  for  the  purpose  of  treatment. 
Therefore,  generally  accepted  modalities  of  treatment  may  and 
should  be  used.   If  the  patient  objects  to  treatment,  then  the 
appropriateness  of  the  patient's  treatment  plan  should  be 
promptly  reviewed  by  a  panel  of  psychiatrists  (perhaps  includ- 
ing the  hospital  superintendent) ,  who  are  expert  in  the  area 
of  the  proposed  treatment.   Like  you,  we,  of  course,  have  con- 
cern that  patients  in  institutions  be  treated  properly.   How- 
ever, granting  committees  the  right  to  refuse  treatment  will 
not  accomplish  the  objective  you  seek.   Nothing  but  an  infusion 
of  resources  will  do  that. 

Concerning  the  right  to  refuse  treatment,  we  recommend,  if 
such  reviews  are  required,  that  an  administrative  review  process 
for  refusals  be  instituted  such  as  that  recently  approved  by 
the  United  States  Court  of  Appeals  for  the  Third  Circuit  (en 
banc) .   See  Rennie  v.  Klein,  653  F  2d  at  848-51.   See  also 
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Youngberg  v.  Romeo  102  Sup.Ct.  2452,  1982.   Administrative 
reviews  for  treatment  refusals  may  even  be  more  than  the  con- 
stitution requires  (see  the  enclosed  APA  brief  in  Rogers  v. 
Mills ,  Massachusetts  Supreme  Judicial  Court) . 

Page  16,  Sec.  4244(g)(2),  line  7-12. 

Delete  this  section  for  reasons  we  discussed  at  the  hear- 
ing. 

Page  17,  lines  11-15,  also  Page  18,  lines  8-11. 

There  is  no  need  to  create  a  Federal  Civil  Commitment 
Statute  in  this  legislation.   Delete  and  substitute  "if  the 
court  determines  there  is  probable  cause  to  believe  that  such 
a  person  is  presently  suffering  from  mental  disease  or  defect 
and  as  a  result  may  be  commitable  under  the  appropriate  law 
in  the  state  of  the  person's  domicile,  etc."   We  should  be 
relying  upon  existing  state  commitment  laws  here  -  which  include 
provisions  for  grave  disability,  need  for  treatment,  etc.,  not 
only  dangerousness. 

Page  23,  Sec.  4249(a)(2)(B),  lines  5-9.   (Also  later  pages  37-38.) 

Note  the  problems  we  discussed  at  the  congressional  hearing 
concerning  the  definition  of  qualified  mental  health  examiner. 
The  APA  does  not  object  to  qualified  psychologists  being  recog- 
nized as  mental  health  examiners  for  purposes  of  performing 
certain  forensic  assessment  tasks.   We  do,  however,  object  to 
psychologists  formulating  and  implementing  treatment  plans  which 
require  medical  input  and  execution,  such  as  treatment  which 
involves  medical  diagnosis  and  assessment,  treatment  with  psycho- 
tropic medication,  etc.   Medical  matters  require  medical  assess- 
ment, execution  and  supervision.   An  alternate  approach  would  be 
to  mandate  a  multidisciplinary  team  approach  which  includes 
psychiatrists  to  look  after  these  matters  and  to  report  to  the 
court,  etc.   The  ultimate  responsibility  for  execution  of  the 
medical  portions  of  the  patient's  treatment  must,  however,  be 
under  the  authority  of  a  physician.   We  recommend  you  so  specify. 

Page  24,  Sec.  4172(a)(1),  lines  12-16. 

See  the  similar  problem  here  as  pertains  to  the  above 
competency  section.   Delete  requirement  concerning  mental  health 
examiner  who  is  "not  on  the  staff"  of  an  institution. 

Page  25,  Sec.  4172(b)(2),  line  14. 

Fifteen  days  is  too  short  a  time  to  accomplish  the  required 
examination.   This  time  is  generally  shorter  than  the  period  of 
detention  permitted  in  most,  if  not  all,  states  following  a  find- 
ing of  NGRI,  etc.   Change  to  "60  days." 
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Page  26,  Sec.  4172(b)(3)(B),  line  6. 

See  previous  comments  concerning  "assumptions."   Delete. 

Sec.  4172(b)(3)(E),  line  17-20. 

See  previous  comments  concerning  minutes  and  videotapes . 
Delete. 

Sec.  4172(b)(3)(F),  line  21-25. 

We  commented  extensively  at  the  hearing  about  the  problems 
APA  has  with  mandating  mental  health  expert  opinion  concerning 
predictions  of  dangerousness .   We  much  prefer  the  Oregon  system, 
and  the  Parole  Board  type  approach,  as  delineated  in  our  Position 
Statement  (enclosed) . 

If  this  section  is  retained,  the  basis  for  the  mental  health 
examiner's  opinion  concerning  the  likelihood  of  future  injury 
should  be  specified.   Given  the  inherent  unreliability  of  such 
determinations  (if  courts  rely  on  them  for  purposes  of  release) 
then  mental  health  professionals  should  be  afforded  immunity 
concerning  these  suppositions. 

Page  29,  Sec.  4173(b)(2)(B),  line  13. 

See  our  comments  at  the  hearing  concerning  supervision 
versus  commitment.   Both  supervision  and  commitment  should  be 
mandated.   Here  we  mean  outpatient  commitment,  not  inpatient 
commitment.   Supervision  by  a  probation  officer  (Sec.  4175)  is 
O.K.  but  the  mental  health  commitment  should  also  be  maintained 
to  insure  continuing  treatment.   The  traditional  nonworking 
relationship  between  probation  officer,  the  mental  health 
authority  and  the  patient  must  be  strengthened  (see  the  APA 
Position  Statement) . 

Page  30,  et  seq..  Sec.  4174. 

See  the  above  commentary  concerning  the  right  to  refuse 
treatment  for  defendants  committed  for  restoration  of  competency. 
The  same  applies  for  insanity  commitments  -  if  not  more  so. 
Delete  these  sections  requiring  informed  consent  for  subsequent 
treatment.   Instead,  this  section  should  indicate  that  the 
purpose  of  commitment  is  treatment.   Generally  accepted  modal- 
ities of  treatment  may  and  should  be  used,  etc.   If  necessary, 
provide  for  an  administrative  review  for  patients  who  refuse 
treatment,  etc.   (See  above.) 

As  written,  this  section  is  unworkable  and  bad  social 
policy.  It  undermines  the  very  purposes  and  problems  that 
Bill  H.R.  1280  is  meant  to  remedy. 
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Sec.  4174(a),  line  4-6. 

Not  Guilty  by  Reason  of  Insanity  acquitees  cannot  be 
committed  to  Federal  correctional  institutions.   More  specific 
authority  is  needed  for  the  attorney  general  to  contract  with 
state  facilities  to  correct  this  deficit.   This  section  does 
not  appear  to  authorize  that  authority.   We  would  correct  that 
ommission. 

Page  32,  Sec.  4174(d)(1)(A),  line  23-24. 

This  section  requires  yearly  reports  by  professionals 
providing  treatment.   But  there  is  no  provision  for  mandated 
judicial  hearings.   We  recommend  mandatory  hearings  every  two 
to  four  years  to  allow  for  judicial  review. 

Pages  33-34,  Sec.  4175. 

This  section  needs  to  be  rewritten  to  include  a  provision 
for  mandatory  judicial  review  at  the  time  of  unsupervised  leaves 
from  the  hospital.   Problems  have  emerged  in  the  states  when 
patients  go  on  leave,  for  extended  periods  of  time,  without 
judicial  approval.   This  is  common  practice  as  patients  are 
discharged  in  stages,  etc. 

Also  on  page  34,  line  15. 

We  believe  that  mandatory  treatment  should  follow  under  all 
conditions  of  conditional  release,  not  be  optional  -  at  least 
until  a  reasonable  period  of  outpatient  observation  takes  place, 
etc. 


We  hope  these  suggestions  are  helpful.   Please  read  them 
in  conjunction  with  our  in  depth  testimony. 

While  we  in  no  way  envy  your  task,  we  appreciate  having 
had  the  opportunity  to  testify  before  you.   If  we  may  be  of 
future  help,  we  may  be  reached  at  412-624-2162. 

Sincerely, 


Loren  H.  Roth,  M.D. ,  M.P.H. 
Professor  of  Psychiatry 
Chief,  Adult  Clinical  Services 
Co-Director,  Law  &  Psychiatry 

Program 
For  the  American  Psychiatric 

Association 
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REFORM  OF  THE  FEDERAL  INSANITY  DEFENSE 


THURSDAY,  MARCH  17,  1983 

House  of  Representatives, 
Subcommittee  on  Criminal  Justice 
OF  the  Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  call,  at  10:25  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Howard  L.  Berman  pre- 
siding. 

Present:  Representative  Conyers,  Berman,  Gekas,  McCollum,  and 
DeWine. 

Staff  present:  Thomas  W.  Hutchison,  counsel;  Michael  E.  Ward 
and  Barbara  Kammerman,  assistant  counsel;  and  Raymond  V. 
Smietanka,  associate  counsel. 

Mr.  Berman  [presiding].  The  subcommittee  will  come  to  order. 

In  the  temporary  absence  of  the  chairman  of  the  subcommittee, 
Mr.  Conyers,  I  will  open  the  meeting  and  introduce  my  colleagues 
who  are  here  today.  The  ranking  minority  member  of  the  subcom- 
mittee is  Mr.  Gekas  from  Pennsylvania,  on  my  immediate  left;  Mr. 
McCollum  from  Florida  is  on  his  left;  and  Mr.  DeWine  from  Ohio  is 
at  the  end.  This  is  the  second  hearing  on  the  insanity  defense  and 
proposed  changes  in  that  defense. 

Our  first  witness  is  a  friend  of  mine  from  California  who  came 
back  to  become  an  Assistant  Attorney  General  for  the  United 
States,  Lowell  Jensen.  General  Jensen,  we  welcome  you.  It  is  very 
nice  to  have  you. 

TESTIMONY  OF  D.  LOWELL  JENSEN,  ASSISTANT  ATTORNEY 
GENERAL,  CRIMINAL  DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Jensen.  I  thank  you  very  much,  Mr.  Chairman.  It  is  a  pleas- 
ure to  be  here. 

I  have  a  written  statement,  of  course,  and  what  I  would  propose 
to  do  is  just  ask  that  that  be  included  into  the  record  as  a  part  of 
the  record  and  then,  in  the  interest  of  the  discussion  of  this  and  in 
the  interest  of  time,  maybe  I  could  just  make  commentary  about 
that  statement  and  touch  upon  the  basic  issues  that  are  involved  in 
this  hearing. 

Mr.  Berman.  That  would  be  fine.  Without  objection,  your  written 
statement  will  be  included  in  the  record. 

Mr.  Jensen.  I  think  it  is  implicit  in  the  hearing  process  that  we 
are  all  concerned  about  the  definition  and  the  procedure  by  which 
the  legal  definition  of  insanity  is  used  in  the  Federal  system.  On 
occasion  we  hear  some  commentary  that  this  is  not  a  significant 
issue,  in  that  there  are  very  few  cases  that  are  involved.  Well,  I 
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think  I  would  like  to  put  that  to  rest,  and  I  am  sure  this  is  part  of 
the  committee's  process,  that  this  is  a  very  significant  issue. 

The  definition  of  insanity  and  the  procedure  which  is  attendant 
upon  it  is  one  which  touches  upon  fundamental  issues  in  the  crimi- 
nal justice  system  and  deals  with  the  manner  in  which  we  define 
culpability;  it  deals  with  issues  of  moral  blameworthiness;  it  deals 
with  issues  of  the  justice  process  itself.  So,  I  think  it  is  most  appro- 
priate that  we  look  at  the  issue  of  insanity  and  we  not  simply  suc- 
cumb to  the  notion  that  this  is  somehow  or  other  not  a  significant 
matter  for  our  concern.  It  really  is,  and  I  am  sure  it  is  accepted  as 
such.  But  I  think  it  is  appropriate  for  me  to  make  that  comment  at 
the  outset  because  some  people  think  it  is  not  a  subject  matter  that 
ought  to  be  dealt  with  or  need  not  be  dealt  with. 

There  is,  moreover,  a  reason  to  look  at  this  as  far  as  the  Federal 
system  is  concerned,  in  that  there  is  no  Federal  legislative  con- 
struct for  the  insanity  defense  itself.  The  insanity  defense  in  the 
Federal  system  has  been  a  product  of  appellate  court  decisions  at 
the  circuit  court  level.  It  has  not  been  dealt  with  by  the  Supreme 
Court  and  it  has  not  been  touched  upon  by  Congress.  The  only  area 
in  the  Federal  system  where  it  has  been  put  into  legislative  con- 
struct is  in  the  District  of  Columbia  Code.  But  in  the  Federal  courts 
of  this  country  there  is  no  legislative  definition  and  there  has  been, 
in  effect,  a  legislative  void  as  far  as  the  Federal  courts  are  con- 
cerned. It  is  a  very  important  kind  of  issue,  obviously,  that  ought  to 
be  dealt  with  by  the  legislature,  but  it  is  important  not  only  be- 
cause of  the  manner  in  which  we  define  insanity  but  because  of 
that  procedural  gap  that  I  spoke  to,  in  that  this  proposed  legisla- 
tion would  direct  itself  to  fill  in  some  of  the  voids  that  exist  in  the 
Federal  criminal  justice  process  as  a  result  of  a  failure  to  deal  with 
the  issue  of  insanity. 

Let  me  start  at  the  basic  levels.  There  are  two  central  concepts 
to  deal  with.  One  is  how  do  we  go  about  defining  insanity.  I  think 
the  point  h£is  been  made  that  this  is  not  a  medical  issue  in  that 
insanity  is  a  legal  term.  It  is  not  a  medical  term.  It  is  an  important 
legal  term  which  at  its  base  defines  culpability  and  it  defines  what 
persons  within  the  system  are  going  to  be  in  a  posture  where  soci- 
ety would  impose  a  sanction.  So  that  we  are  really  looking  at  how 
we  go  about  defining  a  legal  concept. 

We  use  the  knowledge  of  the  mental  health  profession,  but  we 
use  it  in  a  fashion  that  we  construct  it  to  its  use  within  the  legal 
system  itself.  The  issues  there,  in  terms  of  the  definition  of  insan- 
ity, have  been  discussed  over  a  long  period  of  time.  Sometimes 
there  is  a  feeling  that  there  is  an  old  way  of  looking  at  it  and  a 
new  way  of  looking  at  it.  We  look  at  this  M'Naghten  case  ^  that  is 
part  of  the  definition  of  insanity  that  was  defined  in  1843  by  the 
House  of  Lords  in  England  and  somehow  or  other  that  is  supposed 
to  represent  only  the  older  portion  of  the  argument. 

That  is  not  exactly  correct.  If  you  look  at  the  argument,  in  effect, 
of  the  definition,  it  has  always  involved  two  kinds  of  concepts.  One 
is,  to  the  extent  there  is  a  cognitive  ability  of  the  person  we  are 
looking  at,  what  does  he  know,  what  can  he  appreciate,  what  can 
he  understand?  The  difference  between  right  and  wrong  is  the 


Editor's  Note:  M'Naghten's  Case,  8  Eng.  Rep.  718  (House  of  Lords  1843). 
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characterization  that  has  been  used  over  a  long  period  of  time.  As 
opposed  to  that,  or  in  addition  to  that,  is  the  concept  of  voUtional 
control,  how  can  we  control  our  conduct,  and  this  concept  of  irre- 
sistible impulse  is  a  part  of  the  definition.  So,  we  have  always  had 
two  conceptual  kinds  of  portions  of  the  definition  of  insanity — one 
was  cognitive  and  one  was  volitional. 

That  existed  at  the  time  of  M'Naghten.  That  was  the  same  argu- 
ment that  existed  at  the  time  of  M'Naghten.  The  assertion  that  we 
ought  to  have  a  volitional  portion  of  a  definition  of  insanity  was 
why  the  M'Naghten  rule  was  imposed.  So  that  this  is  not  a  new 
debate.  It  is  an  ancient  debate. 

Over  a  long  period  of  time  the  debate  had  gotten  to  the  point 
where  in  most  Federal  courts — although  it  is  somewhat  different 
and  with  slight  differences  in  terms  of  the  definition — we  have  the 
so-called  ALI  definition  that  has  gotten  into  the  Federal  system. 
That  definition  uses  both  cognitive  and  volitional  definitions.  So, 
the  present  kind  of  way  the  courts  have  defined  the  insanity  de- 
fense in  the  Federal  system  is  to  use  both  prongs  of  the  approach 
toward  defining  insanity.  The  real  premise  of  that  was  that  that 
was  an  expression  of  the  limits  of  medical  knowledge.  We  found 
just  recently  that  that  is  not  so.  This  is  a  very  difficult  concept. 

But  there  was  a  very  interesting  and  I  think  an  important  devel- 
opment in  the  recent  past.  In  December  1982  the  American  Psychi- 
atric Association  issued  a  report  which  dealt  with  this  issue.  They, 
in  effect,  said  that  there  may  have  been  undue  optimism  involved. 
The  psychiatry  and  mental  health  profession  is  simply  not  capable 
of  making  those  volitional  kinds  of  decisions  for  purposes  of  crimi- 
nal law. 

There  is  a  very  poetic  statement  in  their  report  that  was  made  in 
December  1982  on  this  issue  that  I  think  bears  repeating.  What 
they  say  is,  the  line  between  an  irresistible  impulse  and  an  im- 
pulse not  resisted  is  probably  no  sharper  than  that  between  twi- 
light and  dusk.  What  they  are  saying  is  that  this  is  not  the  kind  of 
a  definition  that  we  can  use  with  any  legal  sanity  construction. 
What,  in  effect,  they  have  said  is  that  if  the  limits  of  mental  health 
knowledge  are  to  be  considered,  we  do  not  have  that  kind  of  a 
knowledge.  If  you  impose  a  standard  which  purports  to  use  voli- 
tional conduct,  we  will  not  be  able  to  respond  to  that.  So  that  the 
American  Psychiatric  Association  recommends  that  a  definition  of 
insanity  be  limited  to  a  definition  that  is  related  only  to  the  cogni- 
tive area  of  mental  capacity. 

That  is  what  has  been  recommended  also  by  the  American  Bar 
Association  now,  and  that  is  the  definition  that  is  a  part  of  H.R. 
1280,  one  of  the  bills  before  us  here  introduced  by  the  chairman. 
That  is,  I  think,  an  appropriate  way  of  defining  legal  insanity. 

As  you  perhaps  know,  in  terms  of  the  concern  and  discussion 
about  this,  there  have  been  several  ways  of  looking  at  it.  In  the  De- 
partment of  Justice  we  supported  a  bill  that  would  define  insanity 
in  such  a  way  that  it  would  limit  it  to  a  mens  rea  defense,  and  that 
the  way  we  would  approach  this  would  be  by  using  a  mens  rea  de- 
fense rather  than  a  limitation  to  the  cognitive  definition  of  insan- 
ity as  this  bill  does.  I  am  here  to  say  we  support  both  those  con- 
cepts, that  we  supported  the  mens  rea  concept  and  still  do,  that  it 
is  an  appropriate  way  of  going  ahead  with  defining  the  law,  but  we 
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also  recognize  that  there  is  a  good  deal  of  thought  and  concern  and 
support  for  the  limitation  of  the  insanity  defense  that  is  embodied 
in  H.R.  1280  and  that  definition  is  now  part  of  the  crime  package 
that  was  introduced  on  behalf  of  the  Department  of  Justice  and  the 
administration.  So  that  we  do  support  the  concept  of  limiting  the 
insanity  defense  to  its  cognitive  aspect. 

There  is  one  piece  of  that  that  I  may  mention,  that  there  is  a 
difference  in  the  way  you  shape  that  defense,  in  that  H.R.  1280 
talks  about  understanding  the  difference  or  understanding  right 
versus  wrong  by  the  nature  and  quality  of  the  wrongfulness.  Our 
bill  would  suggest  that  you  use  the  language  where  one  appreciates 
the  difference.  The  bill  that  we  suggest  would  read  "as  a  result  of 
mental  disease  or  defect  was  unable  to  appreciate  the  nature  and 
quality  or  wrongfulness  of  his  acts.''  That  is  discussed  in  the 
American  Psychiatric  Association's  report  and  in  the  ABA's  re- 
ports. 

There  is  a  difference  between  the  words  "appreciate"  and  "un- 
derstand." Appreciate  embodies,  within  mental  health  professional 
terms,  an  affective  kind  of  portion,  and  we  think  that  is  an  appro- 
priate way  of  doing  it.  So,  our  bill  would  suggest  that  the  way  you 
define  the  cognitive  definition  of  insanity  would  be  by  using  the 
concept  of  appreciation  rather  than  understand. 

So,  what  we  are  saying  is  that  the  attempt  to  look  at  the  struc- 
ture of  legislating  a  legal  insanity  defense  would  include  in  our 
way  of  looking  at  it  the  same  thing  conceptually  that  is  suggested 
by  H.R.  1280,  and  that  is  that  the  definition  of  legal  insanity  be 
one  which  is  premised  upon  cognitive  capacity  alone.  We  do  not  in- 
clude a  volitional  prong  to  that  particular  definition.  We  think  that 
is  an  appropriate  way  of  doing  it. 

The  other  portion  of  the  imposition  of  an  insanity  defense  has  to 
do  with  the  question  of  where  does  the  burden  lie.  There  are  differ- 
ent ways  in  which  this  is  done.  The  burden  is  imposed  on  the  de- 
fendant in  many  States  and  in  the  District  of  Columbia  by  the  code 
that  was  previously  adopted  by  the  Congress.  In  other  States  and 
in  some  of  the  Federal  districts  the  burden  is  imposed  upon  the 
prosecution. 

H.R.  1280  would  impose  the  burden  on  the  defendant.  We  agree 
with  that.  We  think  that  is  the  appropriate  allocation  of  that 
burden.  This  issue  is  not  one  of  constitutional  dimension.  Some- 
times there  is  a  discussion  that  suggests  that  the  burden  must  be 
placed  upon  the  prosecution  as  an  issue  of  constitutional  propor- 
tion and  that  is  not  so.  The  cases  that  deal  with  this — and  they  are 
cited  in  the  testimony  that  I  submitted — make  it  very  clear  that 
this  is  simply  a  question  of  policy  in  terms  of  how  you  go  about 
assigning  that  burden. 

We  think  that  when  one  looks  at  that  burden  and  what  is  under- 
neath it,  and  the  manner  in  which  it  can  be  proven  and  the  neces- 
sity for  psychiatric  interview  and  the  opinions  of  mental  health 
professionals  that  may  be  implicit  in  this,  it  is  absolutely  necessary 
to  place  that  burden  on  the  defendant.  So,  we  support  that. 

There  is  one  difference  between  the  suggested  legislation  of  the 
administration  and  this  bill,  and  that  has  to  do  with  the  definition 
of  the  burden  itself.  In  this  bill  the  burden  would  be  met  by  the 
defendant  upon  a  showing  of  a  preponderance  of  evidence.  Our  bill 
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suggests  that  level  of  substantiality  ought  to  be  defined  as  clear 
and  convincing  evidence,  which  in  the  lexicon  of  defining  the 
burden  of  persuasion  is  somewhat  higher  than  a  preponderance,  is 
not  as  great  as  beyond  a  reasonable  doubt,  but  we  think  that  with 
this  kind  of  a  defense  and  the  problems  that  are  attendant  upon  it, 
we  would  suggest  that  consideration  be  given  to  changing  that  defi- 
nition so  that  the  burden  would  be  one  which  requires  clear  and 
convincing  evidence  rather  than  a  statement  of  a  bare  preponder- 
ance. 

Let  me  make  some  comments  if  I  could  on  the  next  issue,  and 
that  is  what  is  essentially  new  for  the  Federal  system,  and  that  is 
that  we  actually  follow  up  on  the  significance  of  a  finding  of  not 
guilty  by  reason  of  insanity,  or  not  guilty  only  by  reason  of  insan- 
ity, whatever  phraseology  may  be  wished. 

In  the  present  Federal  system,  but  for  the  District  of  Columbia, 
there  is  no  followup.  There  is  no  process.  There  are  no  facilities. 
There  is  nothing  that  puts  in  a  procedural  structure  for  how  do  we 
respond  now  to  the  fact  that  a  person  has  been  found  not  guilty  by 
reason  of  insanity.  H.R.  1280  addresses  that  and  would  put  in  place 
a  structure  for  followup,  where  examinations  and  commitment 
under  the  terms  of  the  bill  would  follow.  We  are  in  favor  of  that. 
The  administration  bill  has  a  commitment  process. 

We  do  have  perhaps  some  differences  and  I  could  address  those, 
but  I  would  also  like  to  say  that  as  a  concept  we  think  this  is  terri- 
bly important,  that  this  is  simply  a  void  in  the  Federal  system  now. 
You  have  this  curiosity  in  the  Federal  system,  that  if  a  defendant 
is  found  not  guilty  by  reason  of  insanity,  the  Federal  system  simply 
washes  their  hands  and  they  say  "Well,  if  the  State  wishes  to  pick 
that  person  up  as  a  part  of  a  civil  commitment  process,  which  is 
completely  independent  and  is  not  premised  upon  any  kind  of 
criminal  conduct,  they  can  do  so."  That  just  doesn't  make  a  lot  of 
sense.  As  a  local  prosecutor,  we  found  that  we  had  cases  referred  to 
us  in  the  local  prosecution  system  because  the  Federal  system 
didn't  know  what  to  do  with  them.  You  had  people  who  were  clear- 
ly within  these  kinds  of  constructs  and  we  had— bank  robberies,  for 
example,  were  sent  to  us  simply  because  the  Federal  system  had  no 
way  of  taking  care  of  them.  That  doesn't  make  a  lot  of  sense  and 
we  think  that  H.R.  1280  addresses  that.  It  is  conceptually  precisely 
the  sort  of  thing  that  the  Federal  system  has  a  responsibility  to 
follow  up  on. 

Mr.  CoNYERS  [presiding].  Mr.  Jensen,  were  you  in  the  White 
House  Monday  morning  for  the  meeting  on  crime  legislation? 

Mr.  Jensen.  No;  I  was  not,  Mr.  Chairman. 

Mr.  CoNYERS.  Mr.  Giuliani  was  there? 

Mr.  Jensen.  Yes. 

Mr.  CoNYERS.  The  Attorney  General  and  the  President  said  that 
there  was  probably  more  unanimity  about  changing  the  insanity 
defense  than  about  any  of  the  other  complex  criminal  justice  mat- 
ters that  we  are  confronted  with. 

Can  you  tell  me  if  the  crime  package  that  was  discussed  that  day 
has  been  put  together  and  been  made  public? 

Mr.  Jensen.  Yes;  it  has.  It  was  announced  yesterday  and  I  be- 
lieve it  has  been  introduced 

Mr.  CoNYERS.  It  was  introduced  yesterday? 
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Mr.  Jensen.  It  was  introduced  yesterday.  It  does  include  a  por- 
tion of  that  deals  with  insanity,  and  that  portion  deals  with  insan- 
ity conceptually.  Mr.  Chairman,  you  are  correct,  that  I  think  there 
is  a  great  deal  of  unanimity.  As  I  said,  we  agree  conceptually  with 
the  bill  that  was  introduced,  that  it  would  define  insanity  in  the 
same  conceptual  way.  Burdens  would  be  allocated  the  same  way. 
We  would  provide  for  a  commitment  process  to  follow. 

So,  I  think  we  are  all  saying  the  same  thing.  All  we're  talking 
about  is  how  does  one  come  out  now  with  legislation  that  actually 
expresses  that 

Mr.  CoNYERS.  Well,  our  medical  friends  were  here  yesterday  and 
they  have  helped  us  shape  this  legislation  with  their  testimony  at 
last  year's  hearings.  They  did  have  a  few  recommendations,  but 
they  were  not  major.  Just  so  that  we  are  all  together  here,  I  would 
really  like  to  have  some  of  those  changes  brought  to  your  attention 
so  we  can  get  your  reaction. 

Mr.  Jensen.  I  would  be  happy  to  do  that.  Let  me  give  you  just  a 
brief  kind  of  statement  of  some  of  the  things  that  we  think  ought 
to  be  in  this  mix  of  how  we  finally  define  it. 

If  you  look  at  the  followup  after  a  finding  of  not  guilty  by  reason 
of  insanity,  under  H.R.  1280  the  examination  process  that  is  con- 
templated is  limited  to  situations  as  to  whether  it  is  a  violent  of- 
fense or  an  offense  which  is  defined  with  reference  to  weapons  or 
injury.  We  don't  think  there  ought  to  be  such  a  limitation.  There  is 
just  no  reason  to  have  a  limitation  on  the  examination  process. 
Everybody  who  is  found  not  guilty  by  reason  of  insanity  ought  to 
be  put  into  the  examination  process. 

In  the  way  in  which  the  bill  defines  this,  also,  it  seems  to  suggest 
that  the  only  examinations  that  would  occur  are  when  there  is  a 
finding  by  the  court  that  there  is  a  serious  danger  risk.  We  think 
that  is  somewhat  of  a  catch-22,  in  that  what  we  are  saying  is  that 
the  court,  in  order  to  decide  by  way  of  examination  whether  there 
is  a  danger,  has  to  make  a  preliminary  finding  as  to  whether  or  not 
there  is  a  danger.  So  that  we  don't  think  that  is  appropriate.  We 
think  there  ought  to  be  a  followup  with  an  examination  in  every 
instance.  So,  I  think  we  ought  to  look  at  that  particular  portion  of 
the  followup  process. 

Then  the  question  of  what  kind  of  finding  would  justify  commit- 
ment, the  way  in  which  H.R.  1280  defines  that  speaks  in  terms  of 
the  likelihood  of  danger  and  sufficiently  substantial  to  justify  com- 
mitment. We  think  that  is  essentially  a  subjective  way  of  looking 
at  it  and  we  think  there  ought  to  be  an  objective  standard.  We 
would  suggest  language  that  would  speak  to  substantial  risk  of 
danger,  and  we  would  suggest  language — and  we  have  that  in  our 
bill. 

In  addition  to  that,  we  think  that  the  bill  would  be  better  if  it 
was  related  to  a  specific  definition  that  the  danger  is  a  product — 
not  necessarily  a  product,  but  is  related  to  mental  disease  or  defect. 
We  think  that's  what  you  mean  but  you  don't  state  it  in  your  bill. 
So,  we  would  think  you  should. 

Also,  there  is  an  important  issue  here  that  is  presently  a  part  of 
the  Supreme  Court's  deliberation  in  one  aspect,  and  that  has  to  do 
with  arbitrary  or  determined  limits  in  commitment.  The  bill  sug- 
gests that  the  commitment  process  will  be  limited  thereafter  to 
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what  would  otherwise  be  within  the  statute.  We  think  that  is  not 
necessary. 

There  is  a  case  out  of  the  District  of  Columbia  litigation,  Jones  v. 
United  States,  decided  in  1981,  where  the  court  en  banc  decided 
that  there  need  not  be  such  a  limitation.*  We  think  you  ought  to 
look  at  that  case,  and  we  don't  think  we  should  have  an  arbitrary 
limit  built  into  commitment  at  this  time.  So,  we  would  suggest  that 
that  be  left  out.  The  only  area  that  is  necessary  as  far  as  the  law 
and  Constitution  is  concerned  is  one  that  is  limited  to  the  condition 
of  danger  itself.  So,  we  think  the  bill  ought  to  be  modified  so  that 
there  is  not  a  specific  limitation  of  a  commitment  time. 

Now,  as  far  as  the  relationship  to  commitment  at  the  local  level, 
there  will  be  some  flexibility  and  some  difficulty  here,  because 
there  are  no  facilities  now.  There  is  going  to  be  a  changeover 
period  and  we  would  like  to  work  with  a  definition  there.  Our  ap- 
proach in  terms  of  how  one  relates  to  a  civil  commitment  or  a 
State  commitment  as  a  followup  on  not  guilty  by  reason  of  insanity 
is  somewhat  different  than  H.R.  1280  and  we  think  that's  an  area 
where  we  also  would  like  to  look  at  it,  so  that  we  come  out  with 
something  that  we  both  agree  upon  in  concept,  that  there  is  a  Fed- 
eral responsibility  for  followup  of  those  persons  found  not  guilty  by 
reason  of  insanity. 

Another  area  I  would  touch  on  briefly — perhaps  we  could  go  into 
the  considerations  you  mentioned,  Mr.  Chairman — is  that  you  also 
deal  with  the  issue  of  competence  to  stand  trial  in  this  legislation. 
That  is,  of  course,  a  conceptually  separate  issue  than  that  which 
looks  to  culpability  based  upon  the  frame  of  mind  at  the  time  the 
offense  was  committed.  If  you  look  at  the  issue  of  competence  to 
stand  trial,  there  is  one  portion  of  your  legislation  that  I  think 
ought  to  be  seriously  reconsidered;  that  is,  it  seems  to  be  a  part  of 
the  legislation  that  having  found  that  the  defendant  before  the 
Federal  process  is  incompetent  to  stand  trial,  the  Federal  process 
then  does  not  have  any  followup  at  all.  It's  curious,  in  that  what 
you  are  suggesting  is  that  at  that  stage  we  turn  it  over  to  the  civil 
authorities  in  a  State  and  hope  that  they  will  do  something. 

We  disagree  with  that.  Our  approach  would  be  concurrent  with 
essentially  present  law,  in  that  once  there  has  been  a  finding  of  in- 
competence to  stand  trial,  there  is  a  followup  in  terms  of  the  Fed- 
eral procedure  and  the  Federal  commitment  within  Federal  facili- 
ties, so  that  we  think  it  is  absolutely  necessary,  the  same  kind  of 
responsibility  that  follows  upon  not  guilty  by  reason  of  insanity 
would  follow  upon  a  finding  of  incompetence  to  stand  trial.  So  that 
we  think  the  bill  is  faulty  in  that  respect  and  that  there  has  to  be  a 
specific  and  a  structural,  systematic  followup  within  the  Federal 
system  for  those  persons  found  incompetent  to  stand  trial. 

Mr.  CoNYERS.  Are  you  suggesting  a  civil  process  for  those  found 
not  competent  to  stand  trial? 

Mr.  Jensen.  No;  I  am  suggesting  that  the  Federal  process  be  par- 
allel to  that  which  follows  the  not  guilty  by  reason  of  insanity.  As  I 
see  the  bill,  H.R.  1280  puts  in  place  a  followup  examination  com- 
mitment process  for  those  found  not  guilty  by  reason  of  insanity. 


'  Editor's  note:  103  S.  Ct.  3043  (1983). 
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There  ought  to  be  a  similar  process  for  those  found  incompetent  to 
stand  trial,  and  it  ought  to  be  in  the  Federal  system. 

The  suggestion  that  once  you  have  found  someone  incompetent 
to  stand  trial  that  we  then  turn  that  person  over  to  the  State  for 
whatever 

Mr.  CoNYERS.  Well,  would  your  suggested  process  be  a  criminal 
or  a  civil  process? 

Mr.  Jensen.  It  would  be  the  same  kind  of  process  you  have  now, 
where  there  is  a  commitment  looking  toward  when  one  is  restored 
to  competence,  and  then  you  come  back  into  the  trial  process.  In 
effect,  what  happens  is 

Mr.  CoNYERS.  Tell  me,  then,  is  it  criminal  or  civil? 

Mr.  Jensen.  It  is  a  suspension  of  criminal 

Mr.  CoNYERS.  Because  if  it  is  criminal,  we  are  making  an  adjudi- 
cation that  is  absolutely  illegal. 

Mr.  Jensen.  No;  it's  a  suspension  of  the  criminal  process.  In 
effect,  it  is  a  pretrial  suspension  of  criminal  process,  and  in  that 
respect  it  parallels  civil  commitment.  But  it  is  premised  upon  the 
fact  that  you  went  into  the  criminal  charge  process  to  start  out 
with. 

We  appreciate  what  you're  saying.  You  wouldn't  premise  custody 
upon  a  pretrial  finding.  But  when  you  have  a  charge  process  and 
then  someone  is  incompetent,  you  have  to  now  contemplate  when 
is  that  person  restored  to  competence  and  then  you  back  into  the 
criminal  track.  So,  it  simply  is  a  suspension 

Mr.  Conyers.  Can  we  agree  that  this  is  a  very  touchy  civil  lib- 
erties question? 

Mr.  Jensen.  Oh,  I  think  that  it  is,  as  the  whole  area  of  custody 
and  competence  is  concerned.  But  I  don't  think  there  is  any  issue 
that  would  suggest  that  there  is  not  a  responsibility  and  an  author- 
ity for  the  criminal  justice  process,  either  Federal,  State,  or  local, 
to  achieve  custody  upon  charging,  when  you  suspend,  when  there 
has  been  a  finding  of  incompetence.  In  every  system  that  is  con- 
templated, that  there  will  be  custody  and  it  will  be  premised  upon 
treatment. 

Now,  we  disagree  with  the  notion  in  here  which  seems  to  suggest 
that  the  defendant  chooses  whether  or  not  to  accept  treatment,  and 
that  has  an  impact  upon  whether  the  criminal  process  goes  ahead 
or  is  stopped.  There  seems  to  be  in  this  bill  a  suggestion  that  we 
could  get  to  a  State  where  it  looks  as  though  there  ought  to  be 
treatment  that  would  restore  to  competence,  but  the  defendant 
could  say  "I  don't  want  to  do  that."  Then  we  would  look  at  the  case 
in  some  kind  of  a  review.  We  would  say  to  ourselves,  "Is  that  a 
weak  case?"  Then  we  would  give  power  to  the  court  to  dismiss  that 
case. 

We  disagree  with  that.  We  don't  think  that  is  an  appropriate 
way  of  approaching  this.  We  think  that  the  charging  process  is  one 
where  there  is  a  suspension,  but  you  cannot  commit  the  charging 
process  over  to  the  decision  of  the  defendant  or  the  court  without  a 
trial. 

Mr.  Conyers.  I'm  a  civil  libertarian  and  would  never  agree  with 
anything  like  you're  suggesting. 

Mr.  Jensen.  What  I  am  suggesting  is  maybe  we  ought  to  look 
at 
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Mr.  CoNYERS.  It  occurs,  but  under  a  very,  very  rarely.  I  quite 
agree  with  you  that  it  would  be  highly  unusual  to  allow  a  prospec- 
tive defendant  to  choose  whether  the  State  goes  forward  against 
him  or  not. 

Mr.  Jensen.  We  think  that  is  a  part  of  H.R.  1280.  I  don't  think 
that  it  was  meant  to  get  there.  I  think  we  could  certainly  work  to 
get  that  so  that  it  is  not  there. 

Let  me  make  one  final  comment  on  an  issue  that  I  think  is  here, 
and  that  is  the  use  of  the  results  of  a  mental  competence  or  not 
guilty  by  reason  of  examination,  how  can  that  be  used  in  the  crimi- 
nal process.  Your  bill  would  affect  that.  There  is  current  law  that 
says  you  may  not  use  that  on  issues  of  guilt.  Your  bill  suggests  that 
you  go  somewhat  further  than  current  law  and  talk  about  such  evi- 
dence, although  it  would  be  relevant  and  admissible,  would  not  be 
so  unless  the  issue  were  initiated  by  the  defendant  in  the  trial 
process. 

We  disagree  with  that.  We  think  that  if  it  is  relevant  and  admis- 
sible evidence,  that  it  ought  not  to  be  conditioned  upon  a  decision 
by  the  defendant  either  to  initiate  or  not  initiate.  We  aren't  quite 
sure  of  the  purpose  behind  that.  We  thought  perhaps  it  is  a  percep- 
tion that  comes  out  of  the  recent  case  of  the  Supreme  Court  in  Es- 
telle  V.  Smith*  in  Texas,  where  you  talked  about  the  need  for  fifth 
and  sixth  amendment  attention  to  such  examinations.  In  that  case  it 
was  held  that  the  examination  did  not  comport  with  fifth  or  sixth 
amendment  considerations  and,  therefore,  you  could  not  use  the 
examination  results. 

But  that  case  was  very  unique.  It  was  a  situation  where  a  defend- 
ant was  put  into  a  pretrial  competence  hearing,  and  thereafter  the 
results  of  the  competence  hearing  in  terms  of  the  opinion  of  the 
psychiatrist  were  used  in  a  penalty  phase,  and  used  to  establish 
that  there  was  danger.  That  case  said  that  under  those  circum- 
stances you  could  not  use  the  results  of  the  competence  hearing. 

Well,  we  must  be  careful  to  distinguish  that  from  a  normal  com- 
petence hearing.  The  only  consideration  there,  was  the  unique 
Texas  process.  So,  we  think  that  if  your  suggestion  that  this  has  to 
depend  upon  an  initiation  or  a  waiver,  in  some  sense,  as  based  on 
Estelle  V.  Smith,  I  do  not  think  that  is  a  careful  reading  of  the  case. 
We  would  suggest  that  the  present  law  that  limits  this  is  an  appro- 
priate way  of  limiting  it,  and  that  your  definition  in  H.R.  1280 
ought  to  be  modified,  and  that  we  ought  not  to  have  that  initiation 
language. 

Those  are  really  the  comments  I  would  like  to  make.  As  I  say,  we 
are  in  support  of  your  concepts  in  terms  of  defining  insanity  and 
the  allocation  of  burden.  We  are  in  support  of  the  followup  respon- 
sibility of  a  Federal  process  for  commitment,  with  the  exception 
that  we  think  it  also  needs  to  be  added  upon  in  the  incompetency 
area,  and  that  we  have  some  suggestions  that  I  have  set  forth  that 
would,  as  far  as  we  can  see,  would  make  the  bill  a  better  bill. 

Mr.  CoNYERS.  Your  suggestions  are  very  important  and  we  will 
be  giving  them  every  consideration.  Especially  if  you  become  the 
Deputy  Attorney  General,  it  will  probably  bring  us  even  closer  to- 
gether on  lall  of  the  matters  that  are  before  this  subcommittee,  so 
we  will  be  delighted  to  have  you  with  us  again. 

Mr.  Jensen.  Thank  you,  Mr.  Chairman. 

•  Editor's  note:  451  U.S.  454  (1981). 
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Mr.  CoNYERS.  Mr.  Gekas. 

Mr.  Gekas.  Thank  you  very  much.  Just  a  few  questions. 

One  is  based  on  your  testimony  as  to  the  restriction  of  the  insan- 
ity defense  to  the  cognitive  portion  of  what  has  been  discussed  over 
the  years,  and  that  is  consistent  with  most  of  the  concepts  that 
members  of  this  subcommittee  are  now  supporting. 

I  was  taken  aback  a  httle  bit  by  testimony  yesterday  to  the  effect 
that  there  is  a  school  of  thought,  a  very  strong  school  of  thought, 
that  if,  indeed,  we  adopt  the  cognitive  portion  and  nothing  else,  or 
the  M'Naghten  rule  as  the  test  for  insanity,  that  then  we  should 
not  take  the  extra  step  which  we  feel  we  should  take — until  this 
testimony  yesterday  brought  us  to  our  thinking  point,  anjrway — we 
should  not  shift  the  burden  of  proof  when  the  M'Naghten  rule  or 
just  the  cognitive  portion  of  the  insanity  defense  should  be  a  part 
of  the  procedure,  that  then  the  prosecution  should  retain  the 
burden  of  proof. 

I'm  going  to  have  a  very  difficult  time  adopting  that  or  sustain- 
ing that  type  of  thought.  I  want  to  shift  it,  in  any  event,  especially 
because  we  are  restricting  it  to  the  cognitive,  and  I  would  like  your 
support  of  that. 

Mr.  Jensen.  You  definitely  have  our  support.  Our  position  is  that 
that  is  precisely  the  way  we  ought  to  allocate  the  burden. 

I  think  what  you  are  talking  about  is  somehow  or  other  the 
American  Bar  Association,  when  they  started  looking  at  this,  and 
once  they  had  decided  that  they  would  be  in  favor  of  limitation  to 
cognitive,  they  then  looked  back  and  said  there  are  a  lot  of  laws 
out  there;  how  are  we  going  to  approach  the  burden?  And  they 
said,  "Well,  this  is  really  an  issue  of  social  policy  and  as  far  as 
we're  concerned  we're  going  to  come  down  with  a  kind  of  a  split  in 
the  pie,  that  we're  going  to  have  the  burden  on  the  defendant  in 
some  circumstances  and  on  the  prosecution  in  others."  I  think  that 
was  simply  a  compromise  and  it  did  not  really  rest  upon  any  rea- 
soned thinking,  as  far  as  I  can  see. 

As  a  matter  of  fact — I  hate  to  use  the  term  in  this  kind  of  a  con- 
text— but  it  seems  somewhat  schizophrenic,  in  that  they  are 
saying,  "If  we  kept  ALI,  and  we  had  cognitive  within  it,  we  would 
then  have  a  cognitive  defense  asserted  by  the  defendant,  where  the 
burden  would  be  on  the  defendant.  But  then,  if  we  had  another 
definition,  we  would  put  the  burden  on  the  prosecution."  It  doesn't 
make  sense  to  me. 

So,  I  think  what  you  are  saying  is  exactly  right.  The  burden 
ought  to  be,  in  an  affirmative  sense,  on  the  defendant. 

Mr.  Gekas.  We  are  going  to  have  to  quote  you  when  the  time 
comes. 

The  other  portion  is  something  to  which  the  chairman  alluded, 
about  the  testimony  that  we  received  from  the  medical  experts  yes- 
terday, psychiatric  experts,  that  we  may  be  putting  too  much  em- 
phasis on  the  voluntariness  by  the  committed  defendant  or  about 
to  be  committed  defendant,  the  voluntariness  of  his  treatment. 
They  spent  a  great  deal  of  time,  as  I  recall,  yesterday  worrying 
about  to  what  extent  we  had  to  accede  to  consent  of  the  accused  to 
undergo  treatment  after  our  processes  were  already  lodged.  This  is 
a  civil  liberties  question,  as  the  chairman  has  properly  stated. 
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What  do  we  do  about  that?  Where  do  we  start  and  say,  no  matter 
what  the  defendant  says  here,  we  have  got  to  institute  this  treat- 
ment for  the  protection  of  society?  What  thoughts  do  you  have  on 
that? 

Mr.  Jensen.  Perhaps  that  gets  mixed  up  in  some  problems  of 
what  we  mean  by  treatment.  I  think  the  bill,  H.R.  1280,  addresses 
it  in  one  way  by  talking  about  the  levels  of  treatment  being  subject 
to  some  kind  of  definitional  regulation.  While  we  do  not  agree  that 
that  ought  to  be  done  by  some  outside  agency  particularly,  that  it 
ought  to  be  handled  by  the  commitment  process  itself.  We  could 
certainly  recognize  that  it  may  very  well  be  that  some  levels  of 
treatment  simply  have  gone  beyond  regular  medical  practice.  Pre- 
frontal lobotomy,  I  think,  is  one  of  the  things  we  are  talking  about, 
that  that  is  not  the  kind  of  a  treatment  that  ought  to  be  imposed 
upon  somebody  without  consent. 

Now,  this  gets  to  be  very  difficult  because,  when  you  start  talk- 
ing about  consent  for  persons  who  are  at  such  a  stage  of  mental 
disease  or  defect  that  there  is  no  cognitive  appreciation  of  where 
they  are  or  the  nature  and  circumstances,  it  makes  it  very  difficult 
to  get  to  a  level  where  we  are  now  premising  some  kind  of  consent 
in  terms  of  social  treatment.  I  do  not  think  that  we  should  use  con- 
sent in  that  sense,  and  I  think  we  can  impose  treatment  in  that 
sense  with  a  medical  kind  of  basis.  And  if  it  makes  sense  in  terms 
of  medical  values,  then  I  think  it  can  be  imposed. 

Mr.  Gekas.  You  see,  throughout  the  language  that  Mr.  Conyers 
has  in  his  bill — and  I  understood  why  he  had  it  in  originally — are 
the  phrases  about  the  consent,  the  right  to  accept  or  refuse  the  pro- 
posed treatment;  that  the  person  to  be  treated  has  received  and  un- 
derstood an  oral  explanation  containing  that  information  at  least 
24  hours  before  signing  such  consent  form.  It  is  in  these  areas  that 
we  need  your  help  to  try  to  determine  where  we  can  protect  the 
civil  liberties  and  proceed  with  treatment,  all  at  the  same  time. 

Mr.  Jensen.  That  is  correct.  We  addressed  that  in  the  statement, 
and  we  would  be  happy  to  look  at  that  so  that  we  come  out  with  an 
appropriate  way  of  defining  it. 

Mr.  Gekas.  I  have  no  further  questions.  Thank  you,  Mr.  Chair- 
man. 

Mr.  Conyers.  I  now  recognize  the  former  ranking  minority 
member  of  this  subcommittee,  Mr.  McCollum. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Chairman. 

Mr.  Jensen,  do  we  really  need  an  insanity  defense  at  all?  . 

Mr.  Jensen.  We  need  a  concept.  We  need  a  definition  within  the 
system  that  states  culpability.  As  I  mentioned  earlier,  the  philos- 
ophers who  would  look  at  this  in  a  jurisprudential  sense  would  say, 
"There  is  a  necessity  for  a  level  of  definition  of  culpability  in  order 
to  impose  a  sanction."  The  concept  of  moral  blameworthiness  is 
based  upon  a  concept  of  free  will,  and  unless  we  have  a  definition 
where  free  will  is  taken  into  consideration,  we  do  not  have  a 
system  that  appreciates  that.  We  can't  have  an  absolute  liability 
kind  of  criminal  justice  system,  so  that 

Mr.  McCollum.  But  isn't  that  embodied  in  the  very  idea  of  a 
mental  element  or  a  mental  state 

Mr.  Jensen.  Yes;  it  is.  It  can  either  be  defined  in  a  legal  state- 
ment of  insanity,  or  it  can  be  defined  in  the  frame  of  mind  that 
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goes  to  make  up  the  elements  of  an  offense.  There  are  any  number 
of  ways  we  do  this.  We  do  this  kind  of  definition  in  all  homicide 
cases.  We  look  at  that,  and  we  give  concepts  like  malice;  we  give 
concepts  that  support  voluntary  manslaughter,  in  many  instances, 
in  terms  of  heat  of  passion,  that  sort  of  thing.  We  use  definitions  to 
express  precisely  what  we  are  talking  about,  the  moral  blame- 
worthiness that  goes  with  a  frame  of  mind.  So,  you  can  do  it  by 
using  the  elements  of  the  offense,  or  an  insanity  defense. 

Mr.  McCoLLUM.  In  essence,  using  the  elements  of  the  offense  is 
what  the  administration  did  last  year  in  supporting  the  mens  rea 
concept,  so-called. 

Mr.  Jensen.  Yes. 

Mr.  McCoLLUM.  It  still  seems  to  me — and  it  is  just  my  personal 
observations — that  that  is  simpler  and  preferable,  although  I  recog- 
nize there  is  probably  not  a  constituency  for  either  version.  It  is 
more  of  a  professional  interest  involving  the  persons  who  are  deal- 
ing with  it  every  day.  The  public  basically  wants  to  see  us  change 
the  way  things  exist,  and  the  way  things  allowed  Mr.  Hinckley  to 
get  away  with  it. 

I  wanted  to  address  myself  while  we  are  talking  about  this  aspect 
a  little  bit  to  the  confusion  of  a  jury  on  the  various  instructions 
and  to  the  shaping  of  language  that  they  are  going  to  be  hearing, 
whether  it  is  in  1280  or  in  my  bill  or  in  some  other  version  that  we 
come  up  with. 

I  glanced  at  the  package  yesterday  that  you  submitted,  but  I  do 
not  recall,  does  the  bill  in  the  area  of  the  insanity  defense  call  for  a 
special  verdict  form  which  includes  not  guilty  by  reason  of  insan- 
ity? 

Mr.  Jensen.  Yes;  it  would  be  parallel  to  the  present  procedure  in 
the  sense  that  you  would,  on  the  introduction  of  a  plea  of  not 
guilty,  the  possible  verdicts  would  be  not  guilty,  or  not  guilty  by 
reason  of  insanity,  or  guilty.  So,  there  would  have  to  be  a  verdict 
which  would  express  this.  That  is  implicit  in  the  definition  of 
having  an  insanity  defense  and  having  a  procedure  that  follows  up. 

Mr.  McCoLLUM.  That  is  the  same  idea  I  have  in  1196,  the  bill 
where  I  have  got  not  guilty  solely  by  reason  of  inability  because 
of 

Mr.  Jensen.  That  is  correct. 

Mr.  McCoLLUM.  And  you  use  the  other 

Mr.  Jensen.  It  is  just  a  matter  of  phraseology.  But  there  ought  to 
be  for  the  concept  a  separate  verdict. 

Mr.  McCoLLUM.  Do  you  contemplate  under  the  administration's 
view  of  1280,  or  the  bill  that  you  submitted  to  us  yesterday,  jury 
instructions  in  some  detail  on  the  definition  of  insanity,  or  is  there 
any — obviously  there  is  no  language  in  the  bill  on  that,  but  there 
has  to  have  been  some  thought  given  to  that. 

Mr.  Jensen.  That  is  part  of  the  thinking,  that  by  limiting  the  in- 
sanity defense  to  a  cognitive  definition,  that  it  makes  it  possible  for 
the  jury  to  understand  what  it  is  being  asked  to  do.  That  is  a 
normal  kind  of  a  question.  When  you  asked  about  can  you  appreci- 
ate the  nature  and  quality  of  the  act,  that  would  be  the  defense 
expressed  in  the  jury  instructions,  based  upon  the  statute  itself. 

If  you  look  at  what  happens  now,  juries  are  instructed  and  given 
instructions  about  either  insanity,  depending  upon  the  ALI  defini- 
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tion,  or  you  may  get  into  areas  where  there  is  diminished  capacity 
and  diminished  responsibiUty,  all  kinds  of  areas  where  juries  are 
hopelessly  confused.  Under  this  construct,  where  you  had  a  sepa- 
rate verdict  for  this,  and  a  definition  would  limit  it  to  a  cognitive 
defense,  I  do  not  think  you  would  have  that  kind  of  a  problem.  You 
would  have  a  situation  where  what  it  was  that  the  jury  is  to  deter- 
mine is  clear,  is  within  everybody's  grasp,  and  they  could  handle 
that  without  any  great  difficulty,  I  believe. 

Mr.  McCoLLUM.  It  is  the  simplicity  which  I  am  seeking  as  well  as 
the  justice,  in  this  whole  process,  and  I  think  the  whole  panel  is 
seeking  that.  I  suppose  we  come  to  somewhat  differing  conclusions. 

But  I  am  pleased  to  see  that  the  administration  is  following  that 
train  of  thought  in  considering  the  new  bill  that  it  is  endorsing 
equally  with  the  original  endorsement  of  mens  rea.  I  am  equally 
pleased  to  see  that  the  administration  continues  to  have  on  ite 
plate  a  strong  support  for  the  basic  concepts  that  I  embody  in  1196. 
I  assume  from  your  testimony  that  that  endorsement  continues  for 
the  mens  rea  doctrine. 

Mr.  Jensen.  As  I  say,  we  endorse  that.  We  endorse  that  as  an 
appropriate  way  of  defining  it.  But  we  think  the  bills  I  have  ad- 
dressed here  specifically  are  also  appropriate  ways  of  defining 
within  the  Federal  system  the  legal  insanity  defense. 

Mr.  McCoLLUM.  I  think  that  is  a  very  important  point  to  be 
made.  I  simply  want  to  comment  and  return  the  whole  affair  back 
to  the  chairman  for  the  next  person  to  question,  that  my  ultimate 
conclusion  still  remains  somewhat  different  with  the  administra- 
tion on  this  point,  that  the  simplest  approach,  the  one  that  is  going 
to  be  the  clearest  to  the  jury,  is  going  to  be  to  eliminate  the  whole 
second  bite  of  the  apple  of  any  insanity  defense  language  and  go 
strictly  on  to  the  mental  element  which  would  in  the  end  be  the 
quickest  way  to  achieve  common  layman  justice  in  this  particular 
area  and  still  protect  the  few. 

But  with  that  in  mind,  I  will  jdeld  back,  Mr.  Chairman. 

Mr.  CoNYERS.  Thank  you  very  much. 

Mr.  Berman. 

Mr.  Berman.  I  was  just  wondering,  I  don't  remember  you  saying 
anything  about  the  whole  question  of  what  the  psychiatrists  should 
be  able  to  testify  on. 

Mr.  Jensen.  In  our  bill  we  have  a  parallel  kind  of  a  way  of  look- 
ing at  it  the  way  H.R.  1280  limits  the  ultimate  testimony  in  the 
sense  that  it  says  a  psychiatrist  may  not  testify  on  the  ultimate 
conclusion.  We  agree  with  that. 

We  have  some  suggestions  in  there  that  perhaps  would  go  a  bit 
further.  H.R.  1280  limits  it  to  the  ultimate  conclusion  on  the  issue 
of  legal  insanity.  Our  bill  would  suggest  that  it  limits  any  kind  of 
testimony  on  ultimate  conclusions  on  that  and  any  other  mental 
health  state. 

So  that  we  agree  on  the  notion  that  there  ought  to  be  a  limita- 
tion of  the  testimony  of  a  psychiatrist  on  the  ultimate  conclusion. 

Mr.  Berman.  You  don't  think  a  psychiatrist  should  be  able  to 
answer  the  question:  "So  and  so  did  or  did  not  have  the  capacity  to 
form  the  intent  required  of  the  statute?" 

Mr.  Jensen.  That  is  right.  The  issue  essentially  is  can  you  ask 
the  psychiatrist  in  your  opinion,  is  the  defendant  guilty  or  not 
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guilty,  or  in  your  opinion,  is  the  defendant  within  this  specific 
frame  of  mind  or  specific  state  of  mind,  which  is  the  same  thing  as 
guilty  or  not  guilty.  So,  we  think  that  is  an  issue  of  fact  for  the 
jury. 

The  psychiatrist  can  testify,  is  free  to  testify,  about  the  whole 
opinion  range  in  terms  of  how  it  affects  that  issue,  but  rather  than 
having  the  power  to  say,  "In  my  opinion,  this  is  the  ultimate 
result,"  that  they  ought  not  to  do  that.  That  is  a  fact  for  the  jury  to 
determine. 

Mr.  Herman.  Thank  you,  Mr.  Chairman. 

Mr.  CoNYERS.  Mr.  DeWine. 

Mr.  DeWine.  Thank  you,  Mr.  Chairman. 

Mr.  Jensen,  let  me  just  follow  up  on  that  a  moment  further  and 
see  if  I  understand  your  testimony.  I  am  also  a  little  concerned 
about  this  constitutional  problem,  limiting  the  expert  testimony. 

Let's  look  at  this  as  a  practical  matter.  Would  it  be  a  fair  state- 
ment to  say  that  under  your  proposal  that  psychiatrists  could  tes- 
tify to  just  about  everything  up  to  the  ultimate  final  question?  As  a 
former  prosecutor,  you  normally  go  through  an  hour  or  two  in 
leading  the  expert  into  this  final  question,  and  the  defense  attor- 
ney is  doing  the  same  thing.  As  a  practical  matter,  are  we  going  to 
be  saying  that  all  the  questions  can  be  asked  except  the  last  one? 

Mr.  Jensen.  As  long  as  the  last  one  is  that  which  the  jury  is  to 
finally  determine.  It  is  the  same  thing  as  saying  could  we  have 
somebody  come  up — we  know  the  jury  is  going  to  have  to  make  the 
final  determination,  guilty  or  not  guilty.  We  do  not  let  anybody 
give  an  opinion  on  that.  In  essence,  we  are  saying  that  that  is  what 
the  psychiatrist  ought  not  to  do,  either. 

Mr.  DeWine.  But  he  is  going  to  be  able  to  get  all  the  other 
expert  testimony  concerning  the  mental  state  of  the  individual?  I 
can  think  of  a  case  where  the  question  of  the  degree  of  mental  re- 
tardation came  up  with  a  particular  defendant,  talking  about  the 
ability  to  form  a  mental  intent.  I  assume  those  would  still  be  al- 
lowed? 

Mr.  Jensen.  That  is  correct.  There  would  be  no  limitation  on  the 
mental  health  professionals'  range  of  testimony  about  the  state  of 
mind  and  the  description — as  a  matter  of  fact,  we  disagree  a  little 
bit  with  what  seems  to  be  in  H.R.  1280,  that  says  you  should  not 
use  medical  terminology,  or  limit  that.  I  think  that  there  was  some 
thought  in  H.R.  1280  that  this  would  be  confusing.  Well,  we  think 
that  ought  to  be  left  up  to  the  judge.  The  judge  ought  to  take  care 
of  that.  If  we  are  using  these  terms  like  schizophrenia,  that  is 
something  that  you  should  be  able  to  use,  but  you  have  to  put  it  in 
lay  terms  so  we  know  what  it  means.  So,  we  would  disagree  with 
an  artificial  limitation  on  that. 

Mr.  DeWine.  Mr.  Jensen,  as  far  as  the  burden  of  proof  on  the 
defendant  claiming  insanity,  do  you  know  how  the  States  break 
down  concerning  this? 

Mr.  Jensen.  There  is  a  report  of  that — it  comes  out  roughly  50 
percent.  That  is,  roughly  half  of  the  States  impose  the  burden  on 
the  defendant,  and  roughly  half  of  them  impose  the  burden  on  the 
prosecution.  Yet  further,  you  have  to  break  it  down  in  terms  of 
those  who  have  a  M'Naghten  definition,  those  that  have  an  ALI 
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definition,  mixed  definitions.  But  if  you  look  at  the  gross  kind  of 
question,  where  is  the  burden,  it  is  about  50-50.* 

Mr.  DeWine.  And  of  those  50  percent  that  have  the  defendant 
having  that  burden,  what  is  that  burden  on? 

Mr.  Jensen.  Well,  it  ranges  from  a  burden  of  beyond  a  reason- 
able doubt  to  a  preponderance.  There  are  States  where  the  burden 
is  beyond  a  reasonable  doubt. 

Now,  as  a  matter  of  fact,  I  believe  that  is  probably  the  majority 
of  the  instances.  So,  you  have  a  situation  where  you  impose  the 
burden  and  you  also  have  it  beyond  a  reasonable  doubt.  We  are 
both  suggesting,  I  think,  that  perhaps  that  is  too  far  as  far  as  the 
burden  is  concerned.  As  I  mentioned  before,  H.R.  1280  would  make 
it  a  preponderance  kind  of  concept.  We  would  be  in  the  middle  of 
that  and  require  clear  and  convincing  evidence. 

Mr.  DeWine.  Thank  you,  Mr.  Chairman. 

Mr.  CoNYERS.  Our  counsel,  Michael  Ward. 

Mr.  Ward.  Thank  you,  Mr.  Chairman. 

Mr.  Jensen,  I  would  like  to  start  out  by  thanking  you,  at  least 
from  the  staffs  point  of  view,  with  regard  to  two  comments— first, 
your  suggestion  with  regard  to  H.R.  1280's  prohibitions  on  diagno- 
sis, where  your  alternative  language  appears  to  be  a  perfect  com- 
promise between  what  the  chairman  was  recommending  and  what 
the  psychiatrists  were  recommending  yesterday. 

In  addition,  I  think  you  make  a  very  helpful  comment  about 
specifying  that  the  dangerousness  be  the  product  of  a  mental  dis- 
ease or  defect.  The  staff  has  received  that  comment  on  other  occa- 
sions but  not  yet  from  a  witness,  so  it  helps  to  hear  it  officially. 

For  the  sake  of  accuracy,  I  would  like  to  point  out— and  I  don't 
know  if  this  will  affect  your  comments— that  the  only  time  that  a 
defendant  has  a  choice  whether  to  receive  or  to  refuse  treatment 
for  incompetence  is  in  those  circumstances  where  the  court  has 
found  that  the  defendant  does  not  have  a  significant  likelihood  of 
recovery  at  any  point  and  would  otherwise  be  dismissing  the 
charges.  So  essentially  the  defendant  is  postponing  a  dismissal  of 
his  own  charges  in  those  circumstances.  I  don't  know  if  that  affects 
your  comments  about  that  provision. 

Mr.  Jensen.  I  think  it  does.  I  didn't  really  address  the  sequence 
of  decisionmaking  and  I  think  that  is  an  appropriate  kind  of  way  of 
looking  at  it,  I  think  that  you  do  have  to  address  the  sequence  and 
that  there  are  a  number  of  decisions  of,  one,  should  you  have  the 
examination,  and  two,  when  you  have  had  the  examination,  what 
are  the  results  of  that,  and  when  you  have  arrived  at  a  finding  that 
there  is  no  likelihood,  that  changes  obviously  the  perspective  way 
in  which  you  are  going  to  treat  the  defendant.  So,  I  think  that  is 
correct. 

I  would  accept  that  and  would  think  that  that  is  something  that 
must  be  taken  into  consideration  as  you  define  this  issue  of  con- 
sent. 

Mr.  Ward.  You  also  asked  about  the  statements  made  during  an 
incompetence  interview.  We  received  testimony  on  that  issue  from 
the  representatives  of  APA  yesterday  who,  in  fact,  want  a  broader 
prohibition  on  the  use  of  the  statements  than  is  included  in  the  leg- 


*  Editor's  note:  See  p.  36  supra. 
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islation.  I  think  their  explanation — and  I  can't  speak  for  the  wit- 
nesses particularly — was  that  it  is  not  so  much  a  question  of  due 
process  concerns  but  a  question  of  encouraging  an  open  discussion 
between  the  particular  examining  individual,  be  that  a  pyschiatrist 
or  psychologist,  and  the  defendant  with  regard  to  the  question  of 
incompetence;  that  if  defendants  know  that  the  statements  made 
during  that  examination,  which  may  have  nothing  to  do  with  in- 
sanity because  it  is  purely  an  incompetence  question,  may  later  be 
used  against  them  without  their  initiating  the  use,  they  are  going 
to  be  very  reluctant  to  talk  freely  and  openly  with  the  psychiatrist 
about  competence  to  stand  trial  or  ability  to  understand  what  is 
going  on,  and  the  lawyer  may  well  advise  them  not  to  talk  to  the 
psychiatrist  at  all.  In  fact,  I  think  any  good  defense  attorney  might 
in  those  circumstances. 

If  they  know  the  statements  can't  be  used  against  them,  unless 
they  decide  they  are  going  to  bring  the  issue  up,  they  would  be 
more  free  in  discussions  with  the  psychiatrist. 

Given  that  motiviation,  does  that  change  your  opinion? 

Mr.  Jensen.  No;  it  doesn't.  In  a  way  we  are  dealing  with  sepa- 
rate issues.  We  are  dealing  with  the  admissibility  of  a  statement 
that  goes  to  an  issue  of  guilt.  Those  statements  may  or  may  not  be 
a  part  of  a  psychiatric  interview.  The  way  we  approach  it  now  is  by 
saying  that  if  there  is  a  statement  that  goes  to  an  issue  of  guilt,  if 
it  doesn't  meet  the  constitutional  tests  that  we  already  have  in  ex- 
istence, if  it  doesn't  meet  sixth  and  fifth  amendment  standards,  we 
don't  use  it.  We  say  that  that  is  a  part  of  the  way  we  have  to  ap- 
proach that. 

I  think  the  psychiatry  position  has  to  do  with  something  that  is 
different  than  that.  It  is  not  the  straight-line  admissibility  of  rele- 
vant evidence  that  is  conditioned  by  constitutional  principles  but 
on  the  question  of  the  legitimacy  of  their  examination  or  whether 
or  not  they  feel  the  examination  is  broad  enough.  That,  to  me,  is  a 
separate  issue,  and  that  has  to  do  with  their  approach  as  to  wheth- 
er or  not  you  can  conduct  a  psychiatric  interview  properly. 

There  is  a  lot  of  division  of  opinion  on  that.  Most  of  the  psychia- 
trists that  I  know,  that  I  have  dealt  with  personally,  would  say 
that  is  not  really  necessary  at  all,  because  they  can  conduct  a  psy- 
chiatric interview  without  going  into  the  notion  of  being  a  lawyer 
for  fifth  and  sixth  amendment  purposes. 

Mr.  Ward.  In  a  sense,  wouldn't  you  see  this,  though,  as  kind  of 
an  extension  of— well,  the  privilege  question.  I  realize  the  psychia- 
trist-patient privilege  doesn't  exist  in  all  jurisdictions,  but  isn  t  this 
really  what  we're  talking  about,  a  psychiatrist-patient  privilege 
that  can  only  be  waived  by  the  patient? 

Mr.  Jensen.  No;  I  don't  really  agree  with  that.  I  think  the  issue 
is  one  that  has  to  be  addressed  on  fifth  and  sixth  amendment 
terms.  Either  we  are  going  to  satisfy  those  terms  with  relevance  to 
a  competency  or  NGI  examination — and  that's  why  I  mentioned 
the  flow  that  was  suggested  in  Estelle  v.  Smith.  I  think  that  if  you 
look  at  that  case  carefully  a  competence  examination  does  not  re- 
quire fifth  and  sixth  amendment  unless  you  are  going  to  use  it  as 
evidence  of  guilt.  And  if  you  are  going  to  do  that,  you  are  going  to 
have  to  comport  with  that.  But  I  don't  think  it  is  necessary  to 
impose  that  on  the  psychiatric  interview  itself. 
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Mr.  Ward.  Going  on  to  a  different  question,  your  formal  state- 
ment includes  the  comment  that  the  definition  of  the  defense  of  in- 
sanity should  include  a  limit  that  mental  disease  or  defect  does  not 
otherwise  constitute  a  defense.  Perhaps  this  is  just  as  question  of 
terminology — correct  me  if  you  disagree. 

I  think  in  current  law  when  we  talk  about  an  affirmative  de- 
fense, as  opposed  to  in  the  criminal  codes  bills,  we  mean  any  de- 
fense that  is  brought  up  as  a  matter  of  excuse  or  justification  after 
guilt  is  otherwise  proved. 

Mr.  Jensen.  Yes. 

Mr.  Ward.  And  a  defense  without  the  word  "affirmative"  would 
mean  anything  that  disproves  the  prosecution's  case. 

Mr.  Jensen.  That's  correct.  Anything  that  would  be  admissible 
and  relevant  to  an  element  which  is  a  part  of  the  burden,  the  pros- 
ecution would  not  be  affected  by  that  kind  of  statement. 

Mr.  Ward.  What  you  mean  to  say,  then,  is  mental  disease  or 
defect  does  not  otherwise  constitute  an  affirmative  defense? 

Mr.  Jensen.  That's  correct. 

Mr.  Ward.  OK.  That  is  not  what  is  in  the  language  in  the  state- 
ment. That's  what  I  wanted  to  clarify. 

Mr.  Jensen.  Right.  Well,  we  could  perhaps  look  at  that  again. 
But  essentially,  what  we  are  saying  is  that  we  should  limit  that  to 
affirmative  defenses.  You  really  can't  go  perhaps  beyond  that.  You 
can't  put  in  something  that  bars  a  defendant  from  interposing  a  de- 
fense as  to  one  of  the  elements.  It  is  either  relevant  and  admissible 
or  it  is  not. 

Mr.  Ward.  That's  what  I  was  hoping  you  meant. 

The  other  matters  you  may  prefer  to  comment  on  in  writing,  or 
you  might  have  some  quick  reactions.  I  will  just  mention  them  all 
quickly  and  you  can  make  your  decision. 

The  APA  yesterday  suggested,  among  other  things,  that  an  addi- 
tional definition  of  mental  disease  or  defect,  which  is  included  in 
their  report,  should  be  included  as  part  of  the  definition  of  the  de- 
fense, essentially  defining  mental  disease  or  defect  in  terms  of 
what  would  otherwise  be  a  psychosis,  a  divorce  from  reality  type  of 
situation. 

Mr.  Jensen.  Well,  perhaps  so.  I  think  that  is  what  they  mean 
and  I  think  that's  what  we  all  mean.  But  I  have  this  problem  with 
that,  in  that  if  you  look  at  the  history  of  the  definitions  in  the 
mental  health  world,  there  is  a  diagnostic  statistical  manual  which 
comes  up  with  definitions  and  they  change  over  time.  If  you  have  a 
dynamic  in  terms  of  the  mental  health  professionals'  definition  of 
either  psychosis  or  of  states  other  than  psychosis,  I  don't  think  you 
can  write  a  statute  on  a  dynamic. 

Mr.  Ward.  They  weren't  suggesting  the  use  of  the  word  "psycho- 
sis," but  the  words  they  use  are  the  way  they  currently  describe 
psychosis. 

Mr.  Jensen.  I  think  that  that  could  be  a  part  of  the  commentary, 
but  I  don't  think  it  is  an  appropriate  way  to  define  a  statute. 

Mr.  Ward.  Just  two  final  questions.  The  APA  endorsed  the 
Oregon  provisions  where  a  board  would  determine  the  question  of 
release  of  a  person  once  he  is  committed,  rather  than  the  court, 
saying  the  court  was  an  acceptable  compromise  but  they  would 
much  rather  see  something  similar  to  a  parole  board  operating. 
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Does  the  Department  have  a  comment  or  a  position  on  that? 

Mr.  Jensen.  I  think  it  is  the  judicial  process  and  I  don't  think 
you  should  delegate  the  judicial  decision  and  the  judicial  responsi- 
bility to  an  independent  board.  In  a  way,  this  is  almost  parallel  to 
the  problems  we  have  now  with  indeterminate  sentences.  If  you 
look  at  that,  I  think  most  people  who  have  looked  at  this  over  a 
period  of  time  would  say  giving  off  to  an  independent  agency  deci- 
sions like  that  is  an  inappropriate  way  to  run  your  system.  It  ought 
to  be  a  part  of  the  judicial  process. 

Mr.  Ward.  Just  a  final  question.  We  will  be  receiving  testimony 
later  today  about  the  creation  of  a  "guilty  but  mentally  ill"  verdict 
as  a  fourth  verdict  in  criminal  cases.  I  know  this  is  something  the 
ranking  minority  member  testified  in  favor  of  in  the  last  Congress, 
and  it  was  recommended  by  the  Attorney  General's  Task  Force  on 
Violent  Crime  when  it  issued  its  report  2  years  ago. 

Does  the  administration  have  any  official  position  on  the  guilty 
but  mentally  ill  verdict? 

Mr.  Jensen.  The  best  way  I  could  address  that  is  that  after  the 
task  force  report  we  looked  at  the  various  proposals  for  legislation. 
Our  proposal,  as  discussed  with  Congressman  McCoUum,  would  en- 
dorse mens  rea  and  we  now  have  endorsed  the  approach  here.  We 
have  not  dealt  with  that  and  have  not  specifically  followed  up  in 
endorsing  a  "guilty  but  mentally  ill"  kind  of  concept. 

Mr.  Ward.  Thank  you. 

Mr.  CoNYERS.  Mr.  Jensen,  we  are  grateful  for  your  testimony  on 
behalf  of  the  Department  of  Justice.  We  look  forward  to  seeing  you 
more. 

Mr.  Jensen.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Jensen  follows:] 

Prepared  Statement  of  D.  Lowell  Jensen,  Assistant  Attorney  General, 
Criminal  Division,  Department  of  Justice 

Mr.  Chairman  and  members  of  the  Subcommittee,  it  is  a  pleasure  to  appear 
before  you  today  to  discuss  the  insanity  defense  and  related  procedural  matters  as 
they  apply  in  the  federal  criminal  justice  system.  The  subject  is  an  important  one. 
Although  the  insanity  defense  is  raised  in  comparatively  few  federal  cases  and  is 
successful  in  even  fewer,  the  defense  raises  fundamental  issues  of  criminal  responsi- 
bility which  the  Congress  should  address.  Moreover,  the  insanity  defense  is  often 
asserted  in  cases  of  considerable  notoriety  which  influence,  far  beyond  their  num- 
bers, the  public's  perception  of  the  fairness  and  efficiency  of  the  criminal  justice 
process. 

INTRODUCTION 

My  comments  today  will  focus  on  H.R.  1280,  a  bill  introduced  by  the  Chairman  to 
modify  the  insanity  defense  in  federal  courts.  The  bill  also  contains  provisions  con- 
cerning the  determination  of  competence  to  stand  trial  and  provisions  dealing  with 
the  related  issue  of  commitment  to  a  mental  institution  of  persons  found  not  guilty 
by  reason  of  insanity  but  who  present  a  danger  to  themselves  and  other  persons.  As 
you  know,  the  President  has  recently  sent  to  the  Congress  a  comprehensive  draft 
crime  control  bill  one  title  of  which  deals  with  the  insanity  defense  and  related  pro- 
cedural issues.  I  will  be  discussing  this  proposal,  which  in  many  respects  is  similar 
to  H.R.  1280,  in  my  statement,  as  well  as  portions  of  two  other  bills,  H.R.  1329  and 
1196,  sponsored  by  members  of  the  Subcommittee. 

As  the  Attorney  General  pointed  out  last  July  when  he  testified  on  the  subject  of 
the  insanity  defense,  it  is  ironic,  given  the  importance  of  the  insanity  defense,  that 
neither  the  Congress  nor  the  Supreme  Court  has  yet  played  a  major  role  in  its  de- 
velopment. Its  evolution  in  England  and  in  this  country  over  several  centuries  has 
been  haphazard  and  confusing.  As  the  Committee  knows  from  its  work  over  the  past 
decade  or  more  on  the  criminal  code  revision  bills.  Congress  has  never  enacted  legis- 
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lation  defining  the  insanity  defense.  Likewise,  the  Supreme  Court  has  generally  left 
development  of  the  defense  to  the  various  courts  of  appeals.  As  a  result,  the  federal 
circuits  do  not  even  at  present  apply  a  wholly  uniform  standard.  In  recent  years, 
however,  all  of  the  federal  circuits  have  adopted,  with  some  variations,  the  formula- 
tion proposed  by  the  American  Law  Institute's  Model  Penal  Code  which  provides 
that  a  "person  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such  conduct 
as  a  result  of  mental  disease  or  defect  he  lacks  substantial  capacity  to  appreciate 
the  [criminality]  [wrongfulness]  of  his  conduct  or  to  conform  to  the  requirements  of 
the  law."  In  addition  to  the  absence  of  any  federal  statute  addressing  the  subject  of 
the  insanity  defense,  it  is  noteworthy  that  the  Congress  has  created  no  procedures 
(outside  the  District  of  Columbia)  under  which  a  person  acquitted  by  reason  of  in- 
sanity in  federal  court — no  matter  how  dangerous  he  may  still  be  to  others — can  be 
committed  to  a  mental  health  facility  for  treatment.  Such  persons  may  only  be  com- 
mitted by  a  State  if  it  chooses  to  do  so. 

We  view  these  hearings  as  an  opportunity  for  the  Congress  to  enact  what  we 
regard  as  long  overdue  and  necessary  reforms  in  these  areas. 

THE  INSANITY  DEFENSE 

Both  H.R.  1280  and  the  Administration  bill  provide  for  a  legislative  limitation  on 
the  insanity  defense  and  contain  provisions  on  the  commitment  of  insanity  acquit- 
tees  and  other  related  procedural  issues.  With  respect  to  the  limitation  of  the  insan- 
ity defense  itself,  the  bills  are  quite  similar  and  generally  reflect  the  views  of  groups 
such  as  the  American  Bar  Association  and  the  American  Psychiatric  Association. 
Although  we  will  suggest  some  modifications,  we  firmly  endorse  the  thrust  of  sec- 
tions one  and  two  of  H.R.  1280  and  believe  that  their  provisions  represent  the  most 
viable  approach  at  this  time  for  legislatively  limiting  the  defense.*  We  have  serious 
reservations,  however,  concerning  some  of  the  procedural  provisions  of  H.R.  1280 
which  I  will  discuss  subsequently. 
Turning  first  to  the  issue  of  the  insanity  defense  itself,  H.R.  1280  provides  that: 
"It  is  a  defense  to  a  prosecution  for  an  offense  against  the  United  States  ^  that,  at 
the  time  of  the  conduct  alleged  to  constitute  the  offense,  the  defendant,  as  a  result 
of  mental  disease  or  defect,  did  not  understand  the  wrongfulness  of  that  conduct." 
The  comparable  language  in  the  Administration  bill  provides: 
"It  is  an  affirmative  defense  to  a  prosecution  under  any  Federal  statute  that,  at 
the  time  of  the  commission  of  the  acts  constituting  the  offense,  the  defendant,  as  a 
result  of  mental  disease  or  defect,  was  unable  to  appreciate  the  nature  and  quality 
or  wrongfulness  of  his  acts.  Mental  disease  or  defect  does  not  otherwise  constitute  a 
defense. ' 

Both  of  these  limitations  of  the  defense  abolish  the  volitional  portion  of  the  two- 
pronged  All-Model  Penal  Code  test  for  insanity  quoted  earlier.  We  have  concluded 
that  elimination  of  the  volitional  portion  of  the  test  is  appropriate  since  mental 
health  professionals  themselves  have  come  to  recognize  that  it  is  very  difficult  if  not 
impossible  to  determine  whether  a  particular  individual  lacked  the  ability  to  con- 
form his  conduct  to  the  requirements  of  the  law  because  he  was  suffering  from  a 
mental  disease  or  defect.  There  is  in  short  a  much  stronger  agreement  among  psy- 
chiatrists about  their  ability  to  ascertain  whether  as  a  result  of  mental  illness  a  de- 
fendant had  an  understanding  of  his  acts  than  about  whether  he  had  the  capacity  to 
heed  the  law's  strictures.  For  example,  a  December,  1982,  statement  by  the  Ameri- 
can Psychiatric  Association  on  the  insanity  defense  noted  that  "[t]he  line  between 
an  irresistible  impulse,  and  an  impulse  not  resisted  is  probably  no  sharper  than  that 
between  twilight  and  dusk."  Coupled  with  the  elimination  of  the  admissibility  of 


'  When  the  Department  of  Justice  testified  on  the  insanity  defense  before  the  Subcommittee 
in  the  last  Congress  we  advocated  an  approach  that  would  have  eliminated  the  defense  to  the 
fullest  extent  permitted  by  the  Constitution  and  would  have  made  insanity  a  defense  only 
where,  as  a  result  of  mental  disease  or  defect,  the  defendant  lacked  the  state  of  mind,  or  mens 
rea,  required  as  an  element  of  the  offense.  That  approach  which  is  adopted  in  substance  in  sec- 
tions one  and  two  of  H.R.  1196,  remains  in  our  view  the  preferable  one.  (See  also  Norval  Morris, 
"The  Criminal  Responsibility  of  the  Mental  111,"  33  Syracuse  L.  Rev.  477  (1982)).  However,  our 
review  of  the  numerous  bills  that  have  been  introduced  and  our  recognition  of  the  apparent  con- 
sensus that  has  developed  for  the  approach  of  H.R.  1280 — which  reflects  the  position  of  the  ABA 
and  APA — have  persuaded  the  Administration  that  there  is  also  substantial  merit  in  this  ap- 
proach, and  accordingly  to  include  this  version  of  the  insanity  defense  itself,  in  our  draft  bill. 

^  The  term  "offense  against  the  United  States"  may  be  overly  broad.  Since  the  section  is  prob- 
ably only  intended  to  apply  to  prosecutions  in  United  States  District  Courts,  and  not  to  prosecu- 
tions in  the  Superior  Court  for  the  District  of  Columbia  or  under  the  Uniform  Code  of  Military 
Justice,  we  would  recommend  making  this  point  explicit.  Compare  the  proposed  18  U.S.C. 
4247(k)  in  the  Administration's  draft  bill. 
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expert  opinion  testimony  on  the  ultimate  issue  of  whether  the  defendant  understood 
the  wrongfulness  of  his  acts — a  provision  contained  in  both  H.R.  1280  and  the  Ad- 
ministration draft  bill  and  which  I  will  discuss  in  greater  detail  later — this  narrow- 
ing of  the  defense  will  help  to  eliminate  the  confusing  and  contradictory  testimony 
of  psychiatric  experts  which  has  brought  the  insanity  defense  as  presently  constitut- 
ed into  such  disrepute.  In  many  insanity  defense  trials  prosecution  and  defense  psy- 
chiatrists agree  about  the  nature  and  extent  of  the  defendant's  mental  disorder. 
They  disagree  over  the  probable  relationship  between  his  disorder  and  the  defend- 
ant's ability  to  control  his  conduct  or  appreciate  its  wrongfulness.  Elimination  of  the 
volitional  portion  of  the  ALI  test  and  of  expert  opinion  on  whether  the  defendant's 
mental  state  is  such  that  he  cannot  appreciate  the  wrongfulness  of  his  conduct  re- 
strains the  defense,  and  the  psychiatric  testimony  to  support  or  refute  it,  within  rea- 
sonable boundaries.  It  will  allow  the  relationship  between  any  mental  disorder  of 
the  defendant  and  his  ability  to  appreciate  the  wrongfulness  of  acts  to  be  treated  as 
a  question  of  fact  to  be  presented  to  the  jury  for  its  decision. 

Although  we  endorse  the  general  way  in  which  H.R.  1280  would  limit  the  insanity 
defense,  we  believe  the  bill  is  seriously  remiss  in  failing  to  provide  explicitly  that  a 
mental  disease  or  defect  other  than  that  which  made  the  defendant  unable  to  appre- 
ciate the  nature  and  quality  or  wrongfulness  of  his  acts  does  not  constitute  a  de- 
fense. In  our  view  a  statement  to  this  effect  in  the  legislation  itself  is  important  to 
insure  that  the  defense  is  not  improperly  resurrected  in  the  guise  of  showing  that 
the  defendant  had  a  "diminished  responsibility"  or  some  similar  asserted  state  of 
mind  which  would  serve  to  excuse  the  offense  and  open  the  door  anew  to  confusing 
psychiatric  testimony. 

Moreover,  H.R.  1280  casts  the  defense  in  terms  of  the  defendant's  inability  to  "un- 
derstand the  wrongfulness"  of  his  conduct  whereas  the  Administration's  draft  bill 
states  it  in  terms  of  the  defendant's  inability  to  "appreciate  the  nature  and  quality 
or  wrongfulness"  of  his  acts.  The  difference  between  "appreciation"  and  "under- 
standing" in  this  context  is  important.  "Appreciate"  rather  than  "understand"  was 
used  by  the  drafters  of  the  Model  Penal  Code  (and  recently  adopted  also  by  the 
American  Bar  Association)  to  take  into  account  the  emotional  or  affective  aspects  of 
a  severe  mental  disorder.  It  is  a  broader  term  than  understand  and  was  intended  to 
facilitate  a  full  expert  description  of  the  defendant's  mental  state  at  the  time  of  the 
offense  and  whether  his  mental  state  allowed  him  to  comprehend  the  act's  wrong- 
fulness. 

Turning  next  to  the  question  of  the  burden  of  proof  with  respect  to  the  insanity 
defense,  both  H.R.  1280  and  the  Administration's  draft  bill  shift  the  burden  of  proof 
to  the  defendant.  We  point  out  initially  that  such  a  shift  does  not  present  a  constitu- 
tional issue.  The  present  rule  followed  in  the  federal  courts  which  places  the  burden 
of  proving  sanity  on  the  prosecution  stems  from  the  Nineteenth  Century  case  of 
Davis  V.  United  States,  160  U.S.  469.  The  rule  has  been  held  to  establish  "no  consti- 
tutional doctrine,  but  only  the  rule  to  be  followed  in  federal  courts."  Leland  v. 
Oregon,  343  U.S.  790,  797  (1952).  Leland,  which  sustained  the  constitutionality  of  an 
Oregon  statute  shifting  the  burden  of  persuasion  on  insanity  to  the  defendant 
beyond  a  reasonable  doubt,  was  reaffirmed  by  the  Supreme  Court  in  Patterson  v. 
New  York,  432  U.S.  197  (1977),  a  case  dealing  with  the  constitutionality  generally  of 
the  concept  of  affirmative  defenses  in  which  the  burden  of  persuasion  is  placed  on 
the  defendant.  Although  Patterson  did  not  deal  with  the  insanity  defense,  it  noted 
specifically  that  under  Leland  "once  the  facts  constituting  a  crime  are  established 
beyond  a  reasonable  doubt,  based  on  all  the  evidence,  including  evidence  of  the  de- 
fendant's mental  state,  the  State  may  refuse  to  sustain  the  affirmative  defense  of 
insanity  unless  demonstrated  by  the  defendant  by  a  preponderance  of  the  evidence." 
Patterson,  p.  206.  As  recently  stated  by  the  Sixth  Circuit:  Patterson  makes  it  clear 
that  so  long  as  a  jury  is  instructed  that  the  state  has  the  burden  of  proving  every 
element  of  the  crime  beyond  a  reasonable  doubt,  there  is  no  due  process  violation. 
The  state  may  properly  place  the  burden  of  proving  affirmative  defenses  such  as 
.  .  .  insanity  upon  the  defendant."  Krzeminski  v.  Perini,  614  F.2d  121,  123  (6th  Cir. 
1980).  A  little  over  half  of  the  states  now  place  the  burden  of  persuasion  on  the  de- 
fendant. 

We  note,  however,  that  H.R.  1280  only  requires  the  defendant  to  prove  insanity  by 
a  preponderance  of  the  evidence  whereas  the  Administration's  draft  bill  would  re- 
quire such  proof  by  clear  and  convincing  evidence.  We  think  that  the  higher  stand- 
ard of  proof  in  the  Administration's  bill  (a  standard  also  found  in  substance  in  H.R. 
1329)  is  justified.  In  our  view  it  is  important  to  assure  that  only  those  defendants 
who  clearly  satisfy  the  elements  of  an  insanity  defense  are  exonerated  from  what 
otherwise  would  be  culpable  criminal  behavior.  It  is  therefore  appropriate  to  require 
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the  defendant  to  demonstrate  his  insanity  by  something  more  than  a  bare  prepon- 
derance of  the  evidence. 

Both  H.R.  1280  and  the  Administration's  draft  bill  also  put  limits  on  the  admissi- 
bility of  opinion  testimony  by  experts.  H.R.  1280  would  prohibit  expert  opinion  testi- 
mony as  to  whether  the  defendant  understood  the  wrongfulness  of  his  conduct.  The 
Administration's  bill  would  prohibit  such  testimony  on  the  broader  range  of  issues 
involving  whether  the  defendant  did  or  did  not  have  the  mental  state  or  condition 
constituting  an  element  of  the  offense  or  a  defense  thereto.  In  our  view,  it  is  prefer- 
able to  prohibit  ultimate  opinion  evidence  on  any  mental  element  of  the  offense  as 
well  as  on  a  defense.  For  example,  under  H.R.  1280,  a  psychiatrist  in  an  insanity 
defense  murder  trial  could  give  an  opinion  on  whether  the  defendant  acted  with 
malice  aforethought.  In  our  view,  however — a  view  supported  by  most  psychiatrists 
themselves — such  allegedly  "expert"  testimony  should  be  disallowed  since  there  is 
no  basis  for  believing  that  psychiatry  is  competent  reliably  to  ascertain  a  person's 
motivation,  intent,  or  other  mental  state  or  condition  on  a  previous  occasion,  as  op- 
posed to  simply  describing  the  person's  mental  disease  or  defect. 

On  the  other  hand,  H.R.  1280  contains  a  limitation  on  the  use  of  expert  opinion 
testimony  that  may  go  too  far  and  thereby  deprive  the  defendant  of  his  Sixth 
Amendment  right  to  present  evidence.  The  bill  adds  a  new  Rule  413  to  the  Federal 
Rules  of  Evidence  providing  that  in  an  insanity  defense  case  "opinion  testimony  as 
to  the  particular  medical  or  psychiatric  diagnosis  of  the  defendant's  alleged  mental 
disorder  or  defect  shall  not  be  admissible."  'The  apparent,  and  understandable,  moti- 
vation behind  this  provision  is  a  desire  to  avoid  the  introduction  of  psychiatric 
terms  for  mental  illnesses,  such  as  paranoid  schizophrenia  or  dementia  praecox, 
which  are  unduly  prejudicial  or  confusing  for  a  jury.  However,  we  believe  that  a 
preferable  solution  to  this  problem,  and  one  which  recognizes  the  proper  role  of  the 
trial  judge,  would  be  to  redraft  proposed  Rule  413  to  provide  that  the  judge  has  dis- 
cretion to  place  reasonable  restrictions  on  the  use  of  psychiatric  terms  and  require 
that  their  significance  be  referred  to  in  laymen's  language  if  their  use  is  unduly 
prejudicial  or  confusing. 

PROCEDURAL  ISSUES 

Section  three  of  the  bill  deals  with  the  procedures  to  determine  mental  compe- 
tence to  stand  trial  and  with  disposition  of  persons  found  to  be  incompetent.  Section 
four  of  the  bill  adds  a  new  chapter  to  title  18  that  will,  for  the  first  time  set  forth 
procedures  to  govern  persons  who  have  been  found  not  guilty  by  reason  of  insanity. 
We  believe  that  a  close  examination  of  the  detailed  provisions  in  these  sections  is 
necessary. 

Turning  first  to  section  four  dealing  with  insanity  acquittees,  it  includes  provi- 
sions to  permit  an  examination  and  hearing  to  determine  whether  the  person  is 
presently  insane  and  dangerous,  and  to  permit  the  commitment  for  treatment  of 
those  who,  if  released,  would  present  a  substantial  risk  to  public  safety. 

In  providing  for  such  procedures,  section  four  of  the  bill  sets  the  groundwork  for 
distinctly  improving  current  law.  Absent  any  present  statutory  provisions  to  deal 
with  the  insanity  acquittee,  the  authority  of  the  courts  and  federal  officials  over 
such  offenders  essentially  ceases  once  the  jury  has  found  the  defendant  not  guilty 
by  reason  of  insanity.  If  it  appears  that  the  defendant  is  still  mentally  ill  and  dan- 
gerous, the  best  that  federal  officials  can  do  is  to  urge  local  authorities  to  commence 
civil  commitment  proceedings.  Should  these  authorities  be  unwilling  to  take  on  the 
responsibility  for  commitment  and  treatment — an  understandable  position  where 
the  person  has  maintained  only  minimal  contacts  with  any  particular  state  and  the 
likely  cost  of  his  treatment  is  substantial — there  is  now  no  alternative  federal  com- 
mitment procedure  to  provide  both  for  the  care  and  treatment  of  the  person  and  the 
public  safety. 

Thus,  the  Department  strongly  endorses  the  creation  of  a  federal  commitment 
procedure  for  persons  found  not  guilty  only  by  reason  of  insanity,  but  such  a  proce- 
dure should  not  be  viewed  as  a  substitute  for  the  exercise  of  state  responsibility  for 
the  commitment  and  treatment  of  the  persons  suffering  from  a  dangerous  mental 
disease,  in  cases  where  the  state  is  willing  to  do  so.  In  cases  where  the  states  fail  to 
assume  this  responsibility  federal  commitment  procedures  should  be  invoked,  and 
statutory  amendment  is  necessary  to  provide  this  authority. 

With  respect  to  the  disposition  of  mentally  ill  persons  who  are  unlikely  to  regain 
competency  to  stand  trial  or  who  are  reaching  expiration  of  a  sentence  of  imprison- 
ment, section  three  of  H.R.  1280  evidences  a  position  that  the  states  are  not  merely 
primarily  responsible,  but  solely  responsible  for  there  is  no  provision  for  federal 
commitment  where  state  commitment  is  not  possible.  As  I  will  discuss  shortly  we 
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view  this  sole  reliance  on  the  states  as  a  serious  shortcoming  of  the  bill.  But  with 
respect  to  persons  found  not  guilty  only  by  reason  of  insanity,  the  bill  evidences  a 
contrary  position.  Only  federal  commitment  procedures  are  described,  and  there  is 
no  requirement  that  they  be  reserved  for  instances  in  which  the  state  has  not  acted. 
Such  a  limitation  on  federal  commitment  is  appropriate  in  light  of  the  dearth  of 
federal  facilities  for  the  treatment  of  the  mentally  ill.^  Accordingly,  the  Department 
recommends  that  section  four  of  the  bill  be  amended  to  provide  for  the  federal  com- 
mitment of  persons  who  are  found  to  be  presently  mentally  ill  and  dangerous  only 
when  attempts  to  have  appropriate  local  authorities  assume  this  responsibility  have 
failed.  This  approach  has  been  adopted  in  the  analogous  provisions  of  the  Adminis- 
tration's bill. 

Certain  other  aspects  of  H.R.  1280's  provisions  regarding  insanity  acquittees  are 
of  concern.  Among  the  more  significant  of  these  are  the  following: 

First,  we  believe  that  persons  who  have  been  found  not  guilty  of  a  federal  crimi- 
nal charge  solely  by  reason  of  insanity  should  generally  be  committed  for  an  initial 
examination  to  determine  whether  they  are  presently  suffering  from  a  mental  dis- 
ease or  defect  that  poses  a  serious  risk  to  the  safety  of  other  persons  and  property. 
This  is  presently  the  approach  of  the  statute  enacted  by  Congress  for  the  District  of 
Columbia,  and  is  incorporated  in  the  Administration's  bill.  Under  section  four  of 
H.R.  1280,  however,  an  initial  examination  is  required  only  with  respect  to  persons 
who  were  charged  with  a  violent  offense,  that  is,  an  offense  involving  use  of  a  dan- 
gerous weapon,  or  serious  bodily  injury  or  an  attempt  or  threat  to  cause  such  injury. 
Thus,  not  only  does  the  bill  fail  to  require  an  examination  for  every  insanity  acquit- 
tee,  it  fails  to  require  such  an  examination  even  for  persons  who  had  been  charged 
with  offenses  involving  substantial  property  damage,  despite  the  fact  that  the  bill 
itself  recognizes  that  a  substantial  risk  of  future  similar  behavior  is  an  appropriate 
basis  for  commitment.  Furthermore,  the  bill  makes  it  very  difficult  for  the  court  to 
order  the  commitment  of  the  insanity  acquittee  for  this  initial  examination.  In  es- 
sence, the  court  is  required  to  make  a  "finding  of  fact"  that  the  person  presents  a 
serious  danger  to  the  person  or  property  of  others.*  Yet  it  is  for  the  purpose  of  this 
very  determination  that  the  examination  and  subsequent  hearing  are  conducted. 
This  is  an  untenable  Catch-22:  it  requires  the  court  to  find  that  the  person  is  pres- 
ently dangerously  insane  before  he  may  be  committed  for  an  examination  to  deter- 
mine if  he  is  presently  dangerously  insane.  In  our  view,  the  courts  should  be  given 
broad  authority  to  order  commitment  of  insanity  acquittees  for  the  limited  purpose 
of  examination  after  trial.  The  person  himself  has  already  successfully  asserted  his 
insanity  as  an  excuse  for  criminal  conduct,  and  the  stigmatization  associated  with 
commitment  that  is  of  concern  in  other  contexts  is  not  relevant,  for  the  defendant 
asserted  his  own  insanity  in  defense  of  criminal  charges. 

Second,  the  bill's  standard  for  commitment  should  be  improved.  The  bill  permits 
commitment  for  treatment  after  an  examination  and  hearing  if  the  court  deter- 
mines that  the  "likelihood  that  the  person  will  commit  acts  of  serious  bodily  injury 
to  any  person  or  substantial  damage  to  property  of  others  is  sufficiently  substantial 
to  justify  commitment."  A  somewhat  more  meaningful  and  less  subjective  standard 
should  be  formulated.  We  suggest  adoption  of  a  standard  under  which  a  finding  of  a 
"substantial  risk"  of  the  sort  of  danger  described  in  the  bill  should  be  the  basis  for 
permitting  commitment  for  treatment.  Also,  it  is  appropriate  that  the  standard 
specify  that  the  requisite  risk  of  danger  must  be  the  result  of  a  mental  disease  or 
defect,  since  other  factors  unrelated  to  mental  illness  which  may  render  the  person 
dangerous  are  of  course  not  an  adequate  basis  for  commitment.  The  necessary  rela- 
tion between  present  mental  illness  and  the  finding  of  dangerousness  may  be  implic- 
it in  the  bill,  but  clarification  of  this  point  would  be  helpful. 

Third,  this  portion  of  the  bill  provides  that  federal  commitment  for  treatment  of 
the  insanity  acquittee  must  cease  after  a  period  of  time  equivalent  to  the  maximum 
sentence  that  could  have  been  imposed  if  the  person  had  been  convicted  of  the  of- 
fense with  which  he  was  charged.  The  argument  that  an  insanity  acquittee's  com- 
mitment must  terminate  upon  the  expiration  of  a  hypothetical  maximum  sentence 
was  soundly  rejected  by  the  en  banc  District  of  Columbia  Court  of  Appeals  in  Jones 
V.  United  States,  423  A.2d  364,  369-370  (1981),  cert,  granted,  102  S.Ct.  999  (1982).  As 


3  Because  of  the  lack  of  federal  treatment  facilities,  it  is  essential  that  authority  be  given  to 
contract  for  hospitalization  of  federally  committed  persons.  No  such  authority  is  provided  in 
H.R.  1280. 

*  Commitment  for  examination  may  also  be  ordered  under  the  bill  if  the  court  makes  a  factu- 
al determination  that  commitment  is  necessary  for  the  examination,  the  person  has  previously 
failed  to  report  for  similar  examinations,  or  has  not  otherwise  been  released  from  pretrial  con- 
finement. 
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stressed  previously,  we  believe  that  such  federal  commitment  should  be  available 
where  hospitalization  by  state  authorities  is  not  possible.  However,  where  federal 
commitment  for  treatment  is  necessary,  there  is  no  reason  why  its  duration  must  or 
should  be  limited  by  the  maximum  sentence  that  could  have  been  imposed  upon 
conviction.  As  the  bill  elsewhere  makes  clear,  the  sole  rationale  for  commitment  is 
the  fact  that  the  insanity  acquittee  is  presently  mentally  ill  and  dangerous.  This 
rationale,  which  is  rooted  in  a  legitimate  and  pressing  concern  for  public  safety, 
does  not  expire  with  the  running  of  a  maximum  sentence.  The  maximum  sentence 
that  might  have  been  imposed  is  irrelevant  to  the  termination  of  the  commitment  of 
the  person  just  as  it  is  to  his  continued  commitment  at  an  earlier  stage.  This  limita- 
tion on  the  duration  of  commitment  also  gives  rise  to  the  perception  that  such  com- 
mitment is  a  form  of  alternative  sentencing.  To  characterize  commitment  for  treat- 
ment as  an  alternative  sentence  is  entirely  inappropriate.  Such  commitment  is  not 
punitive;  its  sole  purpose  is  to  provide  for  the  hospitalization  of  a  mentally  ill 
person  who  poses  too  great  a  risk  to  the  public  safety  to  be  treated  on  an  outpatient 
basis. 

PROCEDURES  TO  DETERMINE  COMPETENCY 

Turning  next  to  section  three  of  the  bill  which  amends  the  present  chapter  313  of 
title  18  which  deals  with  the  procedures  to  determine  mental  competence  to  stand 
trial  and  with  the  disposition  of  persons  found  incompetent,  this  portion  of  the  bill 
includes  a  number  of  proposed  changes  in  present  law  which  we  believe  are  unwise. 

First,  section  4243  provides  for  a  hearing  in  appropriate  cases  on  the  issue  of  com- 
petence after  a  medical  examination  has  been  conducted  or  after  the  defendant  has 
undergone  a  prescribed  course  of  treatment.  However,  if  the  court  determines  by  a 
preponderance  of  the  evidence  that  the  defendant  is  not  competent,  the  bill  then 
requires  a  further  hearing  to  determine  whether  the  defendant  can  be  restored  to 
competence  within  240  days,  less  any  time  already  spent  in  a  medical  facility  for 
treatment  to  determine  or  restore  competence.  In  our  view  the  need  for  two  hear- 
ings is  not  clear  and  the  procedure  appears  a  cumbersome  one. 

Moreover,  if  the  defendant  does  not  request  an  opportunity  to  be  restored  to  com- 
petence (a  strange  choice  to  give  to  an  incompetent  defendant)  and  the  court  deter- 
mines that  there  is  no  substantial  probability  that  he  can  be  so  restored,  the  court 
must  release  the  defendant  and  dismiss  any  charges  other  than  a  "violent  felony"— 
defined  as  one  in  which  he  is  alleged  to  have  used  a  dangerous  weapon  or  to  have 
caused  or  threatened  serious  bodily  injury — or  a  felony  punishable  by  five  years'  im- 
prisonment or  more.  The  defendant  must  also  be  released  and  the  charges  dismissed 
if  the  240  day  period  for  treatment  has  expired.  If  the  defendant  opposes  treatment, 
the  court  has  the  option  under  section  4243(c)(2)  of  dismissing  the  charges  if  it  finds 
that  involuntary  treatment  would  be  "unduly  oppressive"  in  light  of  several  factors 
including  the  nature  of  the  charges,  any  weaknesses  in  the  government's  case  and 
the  probable  sentence  if  he  was  restored  to  competence,  tried  and  convicted. 

In  our  opinion,  all  of  these  provisions  are  objectionable.  We  know  of  no  law  or 
policy  necessitating  the  setting  of  a  240  day  period  or  any  determinate,  limited 
period  for  ascertaining  whether  the  defendant  is  likely  to  be  restored  to  competence. 
Jackson  V.  Indiana,  406  U.S.  715  (1972)  merely  indicates  that  the  period  must  be 
"reasonable."  Such  flexibility  is  particularly  appropriate  in  the  area  of  psychiatry, 
and  should  not  be  cabined  by  the  establishment  of  a  particular,  arbitrary  period. 

Moreover,  even  if  the  defendant  is  found  not  likely  to  be  restored  to  competence 
we  see  no  reason  why  all  charges  (other  than  violent  felonies  and  those  where  at 
least  five  years'  imprisonment  are  authorized)  must  be  dismissed.  If,  contrary  to  ex- 
pectations, the  defendant  regains  his  competence  the  government  should  not  lose 
the  ability  to  try  him  because  of  the  running  of  the  statute  of  limitations.  Thus, 
dismissal  of  charges  should  not  be  required  or  authorized  on  this  basis  without  gov- 
ernment approval. 

Beyond  these  problems,  the  portion  of  this  section  which  we  find  most  objection- 
able is  the  power  given  to  the  court  to  determine  that,  as  to  a  defendant  who  can  be 
restored  to  competence  through  medically  approved  treatment,  the  charges  never- 
theless should  be  dismissed  because  the  defendant  simply  refuses  to  undergo  the 
treatment  and  the  court  believes  that  such  things  as  weaknesses  in  the  govern- 
ment's case  and  the  likely  sentence  indicate  that  a  dismissal  is  in  the  best  interests 
of  justice.  These  are  prosecutorial-type  decisions  that  are  inappropriate  for  the  judi- 
ciary. One  might  as  well  purport  to  confer  on  federal  judges  the  discretion  to  order 
charges  dismissed  if,  after  weighing  the  above  factors  against  the  likely  strain  on 
the  defendant  and  his  family  from  having  to  undergo  trial,  the  court  concluded  that 
dismissal  was  in  the  interests  of  justice.  Under  our  system,  prosecutors  determine 
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whether  to  bring  charges  and  judges  and  juries  then  try  the  cases,  subject  only  to 
the  court  determining  whether  the  defendant  is  competent  to  stand  trial.  If  found 
competent,  or  likely  to  be  restored  to  competence  through  a  course  of  medical  treat- 
ment, it  is  the  court's  obligation  to  insist  that  all  reasonable  efforts  be  made  to 
allow  the  government  to  try  the  charges.  The  power  to  order  dismissal  of  charges 
under  these  circumstances  because  of  the  nature  of  the  treatment  required  and  the 
defendant's  wishes  in  the  matter  is  probably  unconstitutional.  In  any  event,  it  rep- 
resents an  intrusion  by  the  judiciary  into  an  area  which  should  remain  wholly  out- 
side the  purview  of  the  courts. 

TREATMENT  OF  PERSONS  FOUND  INCOMPETENT 

Section  4245  eliminates  the  possibility  of  federal  commitment  for  a  dangerous 
person  found  incompetent  to  stand  trial,  and  for  a  person  serving  a  sentence  of  im- 
prisonment which  is  about  to  expire.  This  represents  a  departure  from  provisions  of 
existing  federal  law,  18  U.S.C.  4246-4248,  under  which  such  persons  can  be  federally 
committed  if  they  are  dangerous.  These  current  statutes  have  been  held  by  the  Su- 
preme Court  to  be  constitutional,  see  Greenwood  v.  United  States,  350  U.S.  366 
(1956),  and  in  our  view  are  necessary  to  adequately  safeguard  the  public  interest.  To 
be  sure,  present  federal  law  provides  for  state  commitment  if  a  state  will  accept  the 
defendant,  but  the  law  should  recognize  that  this  is  not  always  possible.  The  states, 
too,  have  been  limited  resources  and  may  not  be  able  to  become  involved  in  what 
started  as  a  matter  of  federal  concern.  In  our  opinion,  it  is  extremely  unwise  to 
leave  open  the  prospect  that,  if  no  state  is  willing  to  assume  responsibility,  a  person 
judged  incompetent  to  stand  trial  or  about  to  be  released  from  prison  and  who  pre- 
sents a  danger  to  other  persons  by  virtue  of  mental  illness  might  be  forced  to  be 
released  into  society.^  Indeed,  as  I  have  discussed,  H.R.  1280  makes  a  contrary  judg- 
ment as  to  persons  acquitted  on  the  basis  of  an  insanity  defense  by  providing  a  fed- 
eral commitment  procedure.  For  the  same  basic  reasons  that  underlie  this  proposed 
new  procedure,  the  existing  federal  commitment  procedures  for  incompetent  persons 
should  be  retained. 

UNREASONABLE  LIMITS  ON  THE  USE  OF  INFORMATION  DERIVED  FROM  A  SANITY 

EXAMINATION 

Section  4242(e)(4)(B)  would  place  limits  on  the  use  of  statements  and  conduct  of 
the  defendant  made  during  the  course  of  a  competency  examination  or  during  com- 
mitment for  treatment,  or  any  evidence  derived  from  such  statement  for  treatment, 
or  any  evidence  derived  from  such  statement  or  conduct,  on  the  issues  of  sanity  or 
state  of  mind  at  the  trial.  We  think  the  limits  placed  by  these  provisions  are  unrea- 
sonable because  they  would  allow  a  defendant  to  have  the  court  consider  evidence 
favorable  to  an  insanity  claim  resulting  from  a  competency  examination  but  not 
consider  any  evidence  that  is  unfavorable  to  such  a  claim.  While  present  law,  18 
U.S.C.  4244,  currently  provides  for  the  inadmissibility  of  statements  (but  not  con- 
duct) made  during  a  competency  examination  on  the  issue  of  guilt,  an  aspect  carried 
forward  by  4242(e)(4)(A),  it  does  not  contain  the  further  restriction  in  4242(e)(4)(B) 
that  even  though  the  statement  or  conduct  is  relevant  on  the  issue  of  sanity  such 
evidence  may  not  be  considered  unless  the  defendant  "initiates"  its  introduction.  If 
what  is  meant  by  "initiates"  means  that  the  defendant  can  preclude  admissibility  of 
the  evidence  by  failing  to  call  the  expert  examiner  as  a  witness  (as  opposed  to  fail- 
ing to  call  his  sanity  into  question),  this  would  be  a  remarkable  provision  which 
gives  the  defendant  an  unjustifiable  ability  to  pick  and  choose  whether  relevant  evi- 
dence on  his  sanity  is  admissible.  If  this  is  not  the  intent  of  the  provision,  then  cer- 
tainly we  would  suggest  that  clarification  is  in  order.  The  present  restriction  in  sec- 
tion 4244  on  the  use  of  evidence  obtained  during  a  competency  examination  exists 
in  order  to  give  broad  protection  (beyond  the  strictures  of  the  Constitution)  to  the 
policy  of  the  Fifth  Amendment  privilege  against  compulsory  self-incrimination.  See 
United  States  v.  Malcolm,  475  F.2d  420  (9th  Cir.  1975).  The  prohibition  is  arguably 
too  broad  already  since  it  applies  both  to  defendants  who  voluntarily  submit  to  an 
examination  as  well  as  those  who  are  compelled  to  do  so.  To  extend  it  further,  so 
that  even  though  the  evidence  or  conduct  is  sought  to  be  used  solely  in  determining 


'  Compare  proposed  sections  4241  and  4246  in  the  Administration  draft  bill  recently  submitted 
by  the  President  to  Congress  which  allow  for  federal  commitment  of  a  person  judged  incompe- 
tent or  of  a  federal  prisoner  due  for  release  if  he  "is  presently  suffering  from  a  mental  disease 
or  defect  as  a  result  of  which  his  release  would  create  a  substantial  risk  of  bodily  injury  to  an- 
other person  or  serious  damage  to  property  of  another,  and  .  .  .  suitable  arrangements  for  State 
custody  and  care  of  the  person  are  not  available  ..." 
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the  issue  of  sanity  (and  not  on  the  question  of  whether  the  defendant  committed  the 
act  charged)  the  defendant  may  screen  its  admissibility  by  "initiating"  favorable 
evidence  and  not  "initiating"  unfavorable  evidence  would  distort  the  function  of  a 
criminal  trial  as  a  search  for  the  truth. 

It  may  be  that  section  4242(e)(4)(B)  is  intended  to  meet  the  due  process  require- 
ments set  out  in  the  recent  Supreme  Court  decision  in  Estelle  v.  Smith,  451  U.S.  454 
(1981).  That  case  held  that  the  admission  of  a  psychiatrist's  testimony  (based  on  an 
interview  to  determine  competency  which  the  court  had  ordered  and  the  defendant 
had  not  sought)  at  the  penalty  stage  of  the  trial — which  in  that  case  involved  the 
death  penalty — violated  the  defendant's  Fifth  Amendment  rights  because  he  was 
not  warned  that  the  substance  of  statements  made  by  him  could  be  used  against 
him  at  the  sentencing  phase.  Estelle  also  held  that  the  defendant's  Sixth  Amend- 
ment rights  to  counsel  were  violated  since  his  counsel  was  not  informed  of  the  ex- 
amination and  of  the  purpose  for  which  the  results  would  be  used,  namely  a  deter- 
mination of  future  dangerousness  of  the  defendant,  a  factor  to  be  considered  in  capi- 
tal cases. 

Estelle  presented  an  unusual  fact  situation  in  which  a  doctor  was  ordered  to  ex- 
amine the  defendant  ostensibly  to  determine  competency  to  stand  trial.  The  Su- 
preme Court  noted  that  if  the  psychiatrist's  findings  had  been  used  only  for  that 
purpose,  no  Fifth  Amendment  issue  would  have  arisen  but  in  the  "distinct  circum- 
stances," Estelle,  p.  466,  where  the  defendant  was  surprised  when  the  results  of  the 
examination  were  used  against  him  at  the  crucial  sentencing  stage,  the  Fifth 
Amendment  was  implicated. 

Proposed  section  4242(e)(4)(B),  however,  in  our  opinion  goes  well  beyond  the  re- 
quirements of  Estelle,  and  allows  the  defendant  to  be  examined  for  competency  and 
then  to  decide,  depending  on  the  results,  if  he  wishes  to  admit  or  bar  the  evidence 
on  the  issue  of  sanity.  Stretched  this  far,  the  ability  to  make  such  a  choice  in  effect 
shifts  the  authority  to  rule  on  the  admissibility  of  relevant  and  competent  evidence 
from  the  trial  judge  to  the  defendant. 

The  foregoing  are  our  most  serious  problems  with  section  three  of  H.R.  1280.  The 
section  also  contains  other  provisions  common  to  it  and  to  section  four  of  the  bill 
(pertaining  to  the  disposition  of  insane  offenders)  which  would  require  the  Secretary 
of  Health  and  Human  Services  to  set  out  rules  for  the  treatment  of  persons  commit- 
ted to  mental  health  facilities.  No  doubt  such  provisions  are  intended  to  insure  that 
mental  patients  give  informed  consent  to  certain  psychiatric  procedures  such  as 
electric  shock  treatments  and  the  use  of  psychotropic  drugs.  While  this  is  a  reason- 
able objective,  we  are  not  sure  whether  federal  rules  in  this  area  are  wise,  or  if 
those  mandated  in  H.R.  1280  are  realistic.  For  example,  H.R.  1280  seems  to  treat 
psychosurgery  (lobotomies)  which  is  now  widely  discredited,  in  the  same  manner  as 
the  protracted  use  of  psychotropic  drugs  which,  it  is  our  understanding,  is  much 
more  commonly  employed.  In  general,  we  prefer  the  approach  of  the  Administra- 
tion's bill  which  sets  out  procedures  and  standards  for  hospitalizing  and  subsequent- 
ly releeising  persons  in  the  criminal  justice  system  who  are  suffering  from  a  mental 
disease  or  defect  which  causes  them  to  be  dangerous,  but  does  not  attempt  to  detail 
their  rights  vis-a-vis  the  hospital  in  which  they  are  confined  or  mandate  how  they 
will  be  treated. 

Mr.  Chairman,  that  concludes  my  prepared  testimony  and  I  would  be  happy  to 
answer  any  questions  the  Subcommittee  may  have. 

TESTIMONY  OF  JOHN  MAYNARD,  ASSISTANT  ATTORNEY 
GENERAL  FOR  THE  STATE  OF  MONTANA 

Mr.  CoNYERS.  The  next  witness  is  Mr.  John  Maynard,  Esq.,  from 
Montana.  I  will  ask  Mr.  McCoUum  to  introduce  him  to  the  subcom- 
mittee. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Chairman. 

John  Maynard  is  the  assistant  attorney  general  for  the  State  of 
Montana.  He  is  the  State's  chief  attorney  in  cases  involving  capital 
punishment.  He  is  also  past  regional  vice  president  of  the  Associ- 
ation of  Government  Attorneys  in  Capital  Litigation  and  has  been 
very  helpful.  When  I  drafted  H.R.  1196  last  year,  although  the  bill 
differs  substantially  from  the  Montana  law,  certainly  both  concern 
the  mens  rea  doctrine. 
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I  certainly  want  to  welcome  him  here.  And  as  I  do  so,  I  would 
like  to  comment  that  the  attorney  general  for  the  State  of  Mon- 
tana, the  Honorable  Mike  Greely,  is  in  the  audience  with  us  today 
and  we  are  delighted  to  have  him  present. 

John,  we  would  like  to  have  your  testimony  and  appreciate  your 
being  here. 

Mr.  Maynard.  Thank  you.  Mr.  Chairman,  members  of  the  com- 
mittee, it  is  certainly  my  pleasure  to  be  here.  I  thank  you  very 
much  for  this  opportunity  to  come  before  you  and  testify. 

As  a  lawyer  involved  in  litigating  issues  raised  by  Montana's  at- 
tempt in  1979  to  deal  with  the  idea  of  insanity  and  the  insanity  de- 
fense, I  believe  that  Montana's  attempt  was  to  formulate  reason- 
able alternatives  to  a  traditional  insanity  defense.  It  was  felt  by 
the  legislature  that  the  traditional  defense  has  a  tendency  to  un- 
dermine public  confidence  in  the  criminal  justice  system.  I  also  ap- 
preciate the  opportunity  to  testify  before  you  today  as  a  citizen, 
and  as  a  citizen  I  appreciate  very  much  your  pursuing  this  inquiry. 

I  recognize  that  a  great  deal  of  extra  attention  has  been  focused 
on  this  issue  because  of  the  case  of  John  Hinckley,  but  I  think  we 
all  realize  that  that  case  is  only  one  case.  It  is  an  issue  that  was 
studied  long  before  the  Hinckley  case,  and  the  changes  in  Montana 
law  that  I  am  going  to  outline  for  you  and  our  experience  under 
those  changes  were  changes  that  predated  that  attempt  on  the  life 
of  the  President. 

In  1979  the  state  of  the  law  in  Montana  was  very  similar  to  the 
current  state  of  the  Federal  law.  There  was  one  minor  difference 
that  had  been  incorporated  in  Montana  law  in  1967  in  terms  of  es- 
tablishing a  standard  for  the  insanity  defense.  That  minor  differ- 
ence was  that  rather  than  using  the  language  a  person  lacks  sub- 
stantial capacity  to  appreciate  the  wrongfulness  of  his  conduct,  or 
to  conform  his  conduct  to  the  requirements  of  law,  a  commission 
involved  in  revision  of  the  Montana  criminal  code  had  attempted  to 
toughen  that  standard  a  little  bit,  to  narrow  it  by  inserting  the 
phrase  unable.  A  person  was  only  to  be  excused  if  he  were  unable 
to  appreciate  the  criminality  of  his  conduct  or  to  conform  his  con- 
duct to  the  requirements  of  law. 

That  change  produced  very  little  substantive  change  in  what  ac- 
tually happened  in  the  courtrooms  around  Montana.  I  mention  this 
because  there  are  proposals  currently  pending  in  the  senate  that 
would  change  that  language  from  lacks  substantial  capacity  to 
lacks  entirely  substantial  capacity. 

I  believe  that  the  real  problems  with  the  current  formulation  of 
the  insanity  defense  are  not  with  that  particular  language.  It  was 
certainly  the  position  of  the  Montana  Legislature  in  1979,  when  a 
representative  from  Kalispell,  Mont.,  Michael  Keedy,  after  having 
studied  the  issue  for  some  time,  proposed  what  he  termed  abolish- 
ing the  insanity  defense. 

Now,  there  is  a  great  deal  of  baggage,  I  imagine,  that  attends  the 
terminology  abolishing,  and  I  would  like  to  emphasize  that  abolish- 
ing the  insanity  defense  in  Montana  is  not  the  same  thing  as  was 
abolishing  the  insanity  defense  that  the  State  of  Mississippi  or  the 
State  of  Washington  in  the  early  part  of  this  century  entailed.  At 
that  time  the  issue  of  a  person's  mental  state  apparently  was 
stricken  to  the  point  that  a  person  could  not  raise  evidence  or  pro- 
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duce  evidence  that  would  negate  the  mental  element  of  those 
crimes.  Under  the  current  state  of  constitutional  law,  particularly 
with  respect  to  the  case  of  In  re  Wins  hip,  *  it  is  very  apparent  that  a 
person  in  order  to  be  convicted  of  a  crime  must  be  proven  guilty 
beyond  a  reasonable  doubt.  He  must  have  committed  a  crime 
which  includes  an  act,  an  intent,  and,  in  many  cases,  a  causal  con- 
nection between  that  act  and  intent.  Those  three  matters  must  be 
proven  before  a  person  can  be  convicted  of  a  crime.  That  is  the  cur- 
rent state  of  the  law  in  Montana. 

We  believe  it  makes  sense,  constitutional  sense,  based  on  our  ex- 
perience, and  we  believe  it  makes  commonsense  to  juries,  and  that 
is  a  very  important  aspect  of  my  testimony  and  how  the  law  has 
worked  in  Montana.  Since  1979,  there  have  been  four  persons  who/ 
have  been  acquitted  by  reason  of  mental  disease  or  defect,  exclud- 
ing responsibility,  for  failure  to  match  the  standard  applied  in 
those  particular  cases.  These  cases  arose  very  quickly  after  the  de- 
fense was  changed,  which  was  effective  in  July  1979.  I  believe  in 
two  of  those  cases  the  actual  crimes  were  committed  prior  to  the 
effective  date  of  the  act.  In  the  other  cases,  because  this  change  in 
the  law  was  not  attended  with  great  publicity  or  attention  in  the 
State  of  Montana,  the  old  standard  jury  instructions  had  been 
given. 

Consequently,  since  the  change  in  our  law,  there  has  been  no  in- 
stance in  which  a  person  has  been  acquitted  by  reason  of  mental 
disease  or  defect.  I  realize  that  Montana  has  a  small  population. 
We're  around  800,000  people.  The  frequency  with  which  these  cases 
arise  in  any  jurisdiction  is  certainly  slight.  But  the  defense  is  very 
significant  because  it  affects  the  public's  understanding  of  their 
justice  system.  If  it  doesn't  make  any  sense  to  the  public  that  given 
a  certain  set  of  facts  a  person  should  not  be  held  responsible  for  his 
conduct,  then  our  entire  system  of  justice  and  faith  in  our  govern- 
ment are  undermined. 

Montana  law  provides  that  testimony  at  the  trial  phase  of  a 
criminal  proceeding  must  be  limited  to  mental  disease  or  defect 
evidence  that  relates  to  the  state  of  mind.  Matters  that  would  oth- 
erwise be  evidence  under  the  old  law  that  went  to  the  standard  of 
accountability,  appreciation  of  wrongfulness  or  ability  to  conform 
conduct,  is  excludable  in  Montana  at  this  time.  That  evidence,  how- 
ever, is  permissible  at  the  sentencing  phase.  In  other  words,  what 
Montana  has  is  a  cognitive  version  of  the  insanity  defense  and  cog- 
nitive, I  believe,  in  a  different  sense  than  what  is  contemplated  in 
H.R.  1280.  It  is  the  same  standard  that  is  contemplated  in  H.R. 
1196. 

The  states  of  mind  in  Montana  were  revised  in  1973,  and  in 
order  to  be  convicted  of  a  crime  you  have  to  commit  your  crime 
either  purposely,  knowingly,  or  negligently.  Knowingly  is  defined 
very  simply  as  an  awareness  of  the  conduct.  If  you  were  aware  of 
the  fact  that  you  were  squeezing  a  trigger  and  not  a  lemon,  and 
shooting  at  a  person  and  not  a  fly  or  some  delusional  character,  if 
you  were  aware  of  that  conduct,  then  in  Montana  you  are  held  ac- 
countable for  it. 


•  Editor's  note:  397  U.S.  358  (1970). 
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At  the  sentencing  phase  of  the  proceeding,  more  evidence  can  be 
admitted  and  considered  by  the  sentencer  to  determine  the  appro- 
priate disposition  of  the  offender.  He  can  be  sent  to  prison  for  any 
term  up  to  the  maximum  term  that  is  authorized  by  the  statute  for 
that  offense,  or  if  at  the  sentencing  phase  he  presents  evidence 
that  he  did  not  appreciate  the  wrongfulness  or  was  unable  to  con- 
form his  conduct,  the  court  can  sentence  him,  rather  than  to  the 
State  prison,  to  the  custody  of  the  department  of  institutions  in  our 
State.  The  department  of  institutions  then  decides  whether  to  send 
him  to  our  State  mental  hospital  and  for  how  long,  or  to  send  him 
to  our  State  prison. 

If  it  turns  out  that  he  is  suffering  from  a  mental  disease  or 
defect,  that  in  the  opinion  of  the  persons  in  our  mental  hospitals 
he  has  a  curable  and  treatable  mental  disease  or  defect  and  he  is, 
in  fact,  treated  for  and  cured  of  that  mental  disease  or  defect,  he 
can  return  to  the  State  court  and  the  court  can  at  that  point 
impose  any  sentence  not  inconsistent  with  its  original  sentencing 
authority.  Based  on  what  is  presented  at  that  time  the  court  can 
decide  to  suspend  the  remainder  of  his  sentence,  or  it  can  decide  to 
require  that  individual  to  serve  the  remainder  of  his  sentence  in 
prison  as  opposed  to  the  hospital. 

I  think  the  law  recognizes,  in  doing  that,  the  distinction  between 
corrections  and  mental  health  treatment,  and  the  concerns  of  psy- 
chiatrists and  psychologists  who  may  view  their  role  differently 
than  do  lawyers  or  perhaps  the  general  public.  They  are  in  the 
business  of  treating  mental  disease  or  defect.  In  the  event  a  person 
has  an  untreatable  mental  disease  or  defect,  it  has  been  our  experi- 
ence in  Montana  that  the  psychiatrists  will  recommend  that  that 
individual  be  released  as  his  mental  disease  or  defect  is  untreata- 
ble. In  that  instance,  I  assume  that  if  the  person  were  dangerous,  a 
judge  would  continue  to  confine  the  person  in  order  to  protect  soci- 
ety and  in  order  to,  based  on  the  facts  and  circumstances  of  that 
case,  punish  him  for  his  conduct. 

The  bill  that  I  have  looked  at  most  closely  in  my  preparation 
today  is  Congressman  McCollum's.  I  believe  that  the  underlying 
philosophical  bases  of  the  bill  are  notions  of  accountability  and  re- 
sponsibility for  a  person's  conduct.  The  important  factor  in  the  bill 
I  believe  is  that  it  makes  the  law  understandable. 

I  have  spent  a  great  deal  of  time  over  the  course  of  the  past  year 
traveling  from  town  to  town  and  city  to  city  in  the  State  of  Mon- 
tana explaining  to  some  very  concerned  citizens  in  the  professions 
and  in  the  general  public  the  insanity  defense  and  the  different  ap- 
proaches to  it  of  which  I  am  aware.  I  have  developed  some  very 
clear  and  straightforward  charts,  I  believe,  that  demonstrate  where 
the  line  of  accountability  is  drawn  under  many  of  the  proposals 
that  you  have  considered.  But  as  I  get  through  my  presentation  to 
the  second  or  third  proposal,  I  begin  to  notice  a  few  quizzical  ex- 
pressions. What  I  have  gathered  from  that — other  than  perhaps  I 
am  not  explaining  it  simply  enough — is  that  this  is  a  very  confus- 
ing area  of  the  law.  It  is  a  very  difficult  thing  for  people  to  under- 
stand. For  example,  the  different  burdens  of  proof  that  are  in- 
volved in  the  guilty  but  mentally  ill  standard 

Mr.  CoNYERS.  Why  don't  you  bring  Mr.  McCollum  out  there,  who 
is  very  straightforward  about  these  matters,  and  he  can  run  it 
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down  for  you.  You  might  be  stimulating  people  to  commit  murder 
in  your  State  by  the  way  you  have  changed  the  insanity  defense. 
Montana  is  one  of  the  best  States  in  the  Union,  but  I  am  nervous 
now  when  you  tell  me  you  are  going  around  explaining  to  people 
the  elements  of  murder  or  what  the  defenses  are,  how  insanity 
comes  in.  There  is  probably  some  nice,  innocent  citizen  sitting 
around  who  never  thought  about  murdering  a  person,  starts  think- 
ing well,  I  probably  could  raise  the  insanity  defense  under  the  new 
State  law  here. 

Mr.  Maynard.  Well,  Mr.  Chairman,  I  would  hasten  to  add  that  I 
haven't  had  the  difficulty  in  explaining  our  state  of  the  law,  the 
same  difficulty  that  I  have  had  explaining  some  of  the  proposals 
that 

Mr.  CoNYERS.  It's  the  Federal  proposals  that  create  problems. 

Mr.  Maynard.  They  are  very  confusing,  I  believe,  to  juries  and  to 
some  of  the  prosecutors  who  attempt  to  draft  the  instructions  to  ex- 
plain to  a  jury  that  comes  in  off  the  street  how  they  are  supposed 
to  decide  whether  this  person  is  accountable  for  what  he  has  done 
or  not. 

Mr.  CoNYERS.  Well,  Mr.  McCoUum  may  have  not  been  kidding 
when  he  was  talking  to  Mr.  Jensen  earlier.  He  asked  whether  we 
really  need  an  insanity  defense.  You  know,  if  my  bill  ever  gets  in 
trouble,  I  am  going  to  go  to  the  ultimate  solution — you  know,  when 
you  think  about  all  the  crimes  that  are  committed  and  how  few 
times  the  insanity  defense  comes  into  play,  we  are  probably  spend- 
ing an  enormous  amount  of  money  on  a  very  insignificant  problem 
numerically. 

Now,  I  think  Mr.  McCoUum's  approach  has  been  considered 
pretty  carefully,  and  as  Mr.  Jensen  indicated,  the  Justice  Depart- 
ment hasn't  forgotten  about  it.  I  think  the  Congress  is  ready  to 
move  in  this  area,  and  his  alternative  is  obviously  going  to  be  given 
a  great  deal  of  consideration,  as  you  suggest. 

Mr.  McCoLLUM.  I  assume,  Mr.  Chairman,  that  Mr.  Maynard's 
testimony  indicates  the  State  of  Montana  has  concluded  that  we 
don't  need  an  insanity  defense,  as  such,  but  as  a  separate  affirma- 
tive defense.  I  think  your  point  is  very  well  made. 

Mr.  Maynard.  Mr.  Chairman,  there  is  one  additional  point  that  I 
would  like  to  make  as  a  part  of  these  comments,  and  that  has  to  do 
with  the  provision  that  is  contained  in  Mr.  McCoUum's  bill  regard- 
ing ultimate  issue  testimony  of  psychiatrists  and  psychologists. 
This  is  also  a  portion  of  your  bill  that  I  took  particular  interest  in 
and  feel  has  a  great  deal  of  merit. 

I  think  that  the  way  in  which  your  bill  deals  in  some  specifics 
and  perhaps  goes  a  little  bit  further  than  Mr.  McCoUum's  are  parts 
of  the  bill  that  have  a  tremendous  amount  of  merit.  What  I  am 
talking  about  is  our  experience  in  the  day-to-day  prosecution  of 
these  offenses. 

Yesterday  I  was  in  Billings,  Mont.,  our  largest  city — it  is  ap- 
proaching 100,000  people — and  they  have  a  crime  rate  that  is  be- 
ginning to  concern  many  of  the  residents  of  our  State,  and  certain- 
ly of  the  city  of  Billings.  In  talking  to  the  prosecutors  on  the 
county  attorney's  staff,  I  realized  that  there  is  still  a  great  deal  of 
confusion  out  there  among  practicing  psychiatrists  and  psycholo- 
gists as  to  exactly  what  the  recent  statement  of  the  American  Psy- 
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chiatric  Association  means,  and  how  far  it  goes.  There  is  a  tend- 
ency, particularly  on  the  part  of  defense  attorneys  in  certain  cir- 
cumstances, prosecutors  in  other  circumstances,  to  utilize  psychiat- 
ric testimony  to  their  own  ends.  Your  bill  addresses  two  different 
prongs  of  the  use  of  that  type  of  testimony. 

It  is  our  experience  that  a  great  deal  of  ultimate  issue  testimony 
isn't  that  helpful  because  cross-examination  then  zeroed  in  on  what 
the  psychiatrist's  understanding  is  of  a  particular  legal  standard 
that  he  is  testifying  to.  Many  of  these  interpretations  by  psychia- 
trists or  psychologists  come  from  a  different  perspective  than  the 
people  who  wrote  the  law.  A  great  deal  of  confusion  is  generated,  I 
believe,  in  the  eyes  of  the  jury.  The  jury  decides  questions  based  on 
the  evidence  presented  and  to  some  extent  psychiatrists  and  psy- 
chologists may  assist  them  in  deciding  the  standard  here  or  the 
standard  under  Montana  law,  which  is  the  cognitive  mental  state. 
The  extent  to  which  a  psychiatrist  or  psychologist  must  translate 
his  test  results  and  psychiatric  interviews  into  nonmedically  based 
legal  standards,  and  try  and  dissect  and  explore  the  workings  of  a 
human  mind  6  or  10  months  prior  to  the  time  that  he  is  testifying, 
his  testimony  is  so  speculative  it  isn't  all  that  useful. 

In  Montana  we  are  particularly  aware  of  how  intent  elements  in 
crimes  must  be  proven.  In  1979  the  U.S.  Supreme  Court  decided  a 
case  called  Sandstrom  v.  Montana,*  which  held  unconstitutional  a 
jury  instruction  that  had  been  used  in  Montana  ever  since  we  hed 
become  a  State;  the  law  presumes  a  person  intends  the  ordinary 
consequences  of  his  voluntary  acts.  The  U.S.  Supreme  Court  found 
that  this  was  a  conclusive  presumption  and  that  it  violated  the  dic- 
tates of  in  re  Winship  requiring  that  the  Government  prove  every 
element  of  the  crime  charged  beyond  a  reasonable  doubt. 

That  standard,  that  the  Government  bears  that  burden  of  prov- 
ing every  element  beyond  a  reasonable  doubt,  is  something  a  jury 
can  understand.  It  is  something  that  they  can  decide  based  on  the 
actions  of  the  defendant  at  the  time  he  committed  the  crime  and 
the  testimony  that  they  receive  with  respect  to  the  circumstances 
of  the  crime.  They  can  employ  the  sense  of  justice  that  is  required 
to  reach  a  just  result  consistent  with  what  you  contemplate  when 
you  consider  hypothetical  cases  and  then  try  and  pass  laws  to  meet 
them.  As  a  result,  those  kinds  of  actions  of  the  defendant,  the  cir- 
cumstances of  the  crime,  tell  a  person  as  much — and  I  think 
more — about  his  state  of  mind  as  many  of  the  psychiatric  and  psy- 
chological tests  that  are  employed.  The  jury  is  fully  capable  of  look- 
ing at  that  evidence  without  having  to  filter  out  the  philosophical 
bases  of  the  ultimate  issue  testimony  of  a  particular  expert. 

Mr.  CoNYERS.  Thank  you  very  much. 

Are  there  any  questions?  Mr.  Gekas. 

Mr.  Gekas.  I  have  no  questions,  Mr.  Chairman. 

Mr.  CoNYERS.  Mr.  McCollum. 

Mr.  McCollum.  I  would  just  like  to  make  a  couple  of  points  on 
the  record  to  make  sure  we  have  a  few  things  squared  away. 

In  your  written  testimony  you  gave  us  an  outline  really  of  your 
thoughts  today.  I  would  assume  you  would  like  to  have  the  written 
testimony  submitted  for  the  record  and  I  would  request  that. 


•  Editor'8  note:  442  U.S.  510  (1979). 
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Mr.  CoNYERS.  Without  objection,  so  ordered. 

Mr.  McCoLLUM.  Also,  I  note  that  you  referred  to  the  bill  that  I 
introduced  probably  with  a  typo  in  here,  H.R.  1197.  It  should  be 
H.R.  1196.  May  that  be  with  unanimous  consent  changed  and  cor- 
rected? 

Mr.  CoNYERS.  Without  objection,  so  ordered. 

Mr.  McCoLLUM.  If  we  have  written  questions  that  come  to  us  as 
we  go  over  these  materials  in  the  next  couple  of  weeks  and  we  pre- 
pare for  markup,  which  I  understand,  Mr.  Chairman,  may  be 
pretty  soon,  is  that  correct — of  either  this  witness  or  any  other, 
may  we  submit  those  written  questions  for  the  record? 

Mr.  CoNYERS.  Absolutely. 

Mr.  McCoLLUM.  I  just  would  like  to  reiterate  a  bottom-line  con- 
clusion that  I  have  drawn  from  talking  with  you  and  from  what 
you  said  today.  In  your  experience  with  the  original  history  behind 
the  law  in  Montana,  which  is  a  mens  rea  doctrine,  am  I  correct 
that  the  conclusion  the  chairman  and  I  sort  of  bantered  around  a 
minute  ago  is  kind  of  bottom  line;  that  is,  that  the  State  of  Mon- 
tana, through  the  infinite  wisdom  of  its  legislature,  and  with  at 
least  your  personal  blessings  at  this  point,  decided  that  as  a  sepa- 
rate defense  insanity  was  not  necessary  as  long  as  there  was  incor- 
porated in  the  elements  of  the  crime  what  the  courts  have  re- 
quired, and  that  includes  the  mental  element  and  that  includes  the 
opportunity  for  the  jury  to  consider  the  mental  disease  or  defect 
within  the  framework  of  those  elements  of  the  crime,  and  then  con- 
sider the  rest  on  sentencing. 

Is  that  the  bottom  line  of  accountability,  as  you  called  it? 

Mr.  Maynard.  Yes,  sir. 

Mr.  McCoLLUM.  Am  I  also  correct  that  what  you  have  said  today, 
in  short,  is  that  your  belief  is  that  this  type  of  approach  is  much 
simpler  for  juries  and  would  result  in  justice  much  more  often  for 
everyone  concerned,  including  the  accused,  than  the  more  compli- 
cated approaches  which  have  been  embodied  in  our  law  historically 
in  recent  years,  as  well  as  in  many  of  the  proposals  before  this 
committee? 

Mr.  Maynard.  I  think  that  is  its  strongest  point,  yes,  sir. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Mr.  Conyers.  Did  you  get  this  from  the  Department  of  Justice, 
or  did  the  Department  of  Justice  get  this  idea  from  your  State? 

Mr.  Maynard.  I'm  not  certain  where  the  Department  of  Justice 
got  their  idea.  The  Idaho  Legislature  passed  a  similar  law  during 
the  course  of  last  year  and  drew  a  great  deal  of  nationwide  atten- 
tion by  doing  so.  So,  I  am  certain  that  may  have  had  some  part  in 
it. 

Mr.  McCoLLUM.  Mr.  Chairman,  may  I  comment  that  Montana 
passed  this  law  in  1979,  well  before  the  Hinckley  case  or  before  the 
Department  of  Justice  of  this  administration  was  ever  around.  So  I 
think  it  is  their  idea,  and  that  is  why  I  really  appreciate  the  chair- 
man and  the  staff  for  calling  Mr.  Maynard  to  testify.  It  may  be  a 
small  State  but  it  is  innovative,  and  I  think  its  contribution  to  our 
proceedings  have  been  very  helpful. 

Mr.  Conyers.  The  only  thing  I  am  worried  about  is  the  popula- 
tion increase  going  on  out  there.  You  know,  it  is  very  disturbing  to 
learn  that  you're  getting  cities  with  these  kinds  of  concentrations 
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of  people  because  those  of  us  who  are  already  in  overcrowded  cities 
are  looking  for  somewhere  to  go. 

Mr.  Maynard.  We  still  have  a  great  deal  of  frontier,  Mr.  Chair- 
man. 

Mr.  McCoLLUM.  Mr.  Chairman,  maybe  your  suggestions  of  a 
hearing  out  there  this  August  would  be  a  good  idea.  I  think  we 
need  to  study  that  problem.  [Laughter.] 

Mr.  CoNYERS.  Mr.  DeWine. 

Mr.  DeWine.  No  questions. 

Mr.  CoNYERS.  All  right.  Thank  you  very  much,  sir. 

Mr.  Maynard.  Thank  you. 

[The  prepared  statement  Mr.  Maynard  follows:] 

Prepared  Statement  of  John  H.  Maynard,  *  Assistant  Attorney  General  for 

THE  State  of  Montana 

Mr.  Chairman  and  members  of  the  committee;  thank  you  for  the  opportunity  to 
testify  on  my  own  behalf,  and  on  the  behalf  of  Montana's  Attorney  General,  Mike 
Greely,  concerning  the  insanity  defense  and,  in  particular,  H.R.  1196.  Continued  re- 
assessment and  analysis  of  this  very  troublesome  criminal  justice  issue  can  lead  to 
deeper  understanding  and,  hopefully,  more  sensible  resolutions  than  the  case  of 
John  Hinckley's  attempted  assassination  of  President  Reagan  demonstrated.  H.R. 
1196  presents  a  sensible  and  workable  alternative  to  current  federal  law.  It  is  very 
similar  to  the  Montana  law  respecting  insanity,  which  has  been  in  effect  since  1979. 
Based  on  our  experience  with  the  law,  I  urge  you  to  give  this  bill  very  serious  con- 
sideration. 

I  have  divided  my  testimony  into  three  parts.  First,  I  will  briefly  outline  the  histo- 
ry of  the  insanity  defense  in  Montana  including  similarities  in  the  current  law  to 
H.R.  1196.  Second,  I  will  discuss  our  experience  with  the  new  law  at  the  trial  and 
appellate  levels.  Finally,  I  will  urge  you  to  adopt  one  provision  of  H.R.  1196  that  is 
not  part  of  Montana  law  at  present,  i.e.,  the  provision  limiting  expert  witness  opin- 
ions regarding  ultimate  legal  issues. 

I.  MONTANA  LAW  AND  H.R.  1196 

Prior  to  1967,  Montana  followed  a  combination  of  the  "M'Naughten"  rule  and  a 
form  of  "irresistible  impulse."  In  1967,  as  part  of  a  complete  overhaul  of  our  code  of 
criminal  procedure,  the  Legislature  adopted  the  American  Law  Institute  standard, 
with  one  revision.  Instead  of  excusing  a  person  from  criminal  responsibility  because 
a  mental  disease  or  defect  deprived  him  of  "substantial  capacity"  to  appreciate  the 
criminality  of  his  conduct  or  to  conform  his  conduct  to  the  requirements  of  law,  the 
revision  excused  a  person  only  if  he  were  "unable"  to  appreciate  criminality  or  to 
conform  conduct.  Montana  law  contained  this  provision  until  1979,  when  the  Legis- 
lature passed  House  Bill  877,  abolishing  Montana's  insanity  defense.  The  form  in 
which  the  bill  ultimately  became  law  shifted  a  substantial  portion  of  the  traditional 
inquiry  concerning  the  defendant's  mental  state  to  the  dispositional  phase  of  the 
trial.  During  the  guilt  phase  of  the  trial,  the  new  law  allowed  admission  of  only  one 
kind  of  evidence  in  support  of  an  insanity  defense— evidence  relevant  to  prove  that 
the  defendant  "did  or  did  not  have  a  state  of  mind  which  is  an  element  of  the  of- 
fense." In  other  words,  the  State  still  bears  the  burden  of  proving  every  element  of 
the  crime  charged  beyond  a  reasonable  doubt. 

The  chief  sponsor  of  the  bill,  Rep.  Michael  Keedy  of  Kalispell,  proposed  the 
change  in  the  law  because  he  wished  to  reinforce  the  concept  of  "accountability"  in 
the  criminal  justice  system.  Likewise,  H.R.  1196  emphasizes  the  protection  of  soci- 
ety, on  whose  confidence  a  workable  system  of  criminal  justice  depends. 

Taking  a  closer  look,  the  new  Montana  law  essentially  provides  that  a  psychiatric 
examination  of  the  defendant  will  be  conducted  if  the  defendant  or  his  counsel  files 
a  notice  of  intent  to  rely  on  the  defense  of  mental  disease  or  defect,  or  raises  the 
issue  of  the  defendant's  fitness  to  proceed.  If  the  defendant  lacks  fitness  to  proceed, 
the  court  suspends  the  proceeding  and  seeks  treatment  for  the  defendant  until  his 
fitness  is  restored.  Once  fitness  is  determined,  the  defendant  proceeds  to  trial  to  be 
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found  (1)  "guilty;"  (2)  "not  guilty;"  (3)  "not  guilty  by  reason  of  lack  of  mental  state," 
i.e.,  that  due  to  a  mental  disease  or  defect  the  defendant  "could  not  have  had  a  par- 
ticular state  of  mind  that  is  an  essential  element  of  the  offense  charged." 

If  the  defendant  is  found  "not  guilty"  he  is  discharged.  If  he  is  found  "guilty"  he 
may  present  mitigating  evidence  at  his  sentencing  hearing  concerning  his  ability  to 
appreciate  the  wrongfulness  of  his  conduct  or  to  conform  his  conduct  to  the  require- 
ments of  law.  Taking  this  evidence  into  consideration  the  court  may  impose  sen- 
tence, or  it  may  commit  him  to  the  custody  of  the  director  of  the  Department  of 
Institutions  for  placement  in  an  appropriate  institution.  Under  the  third  and  final 
alternative,  if  the  defendant  is  found  "not  guilty  by  reason  of  lack  of  mental  state," 
the  court  may:  (1)  release  him  unconditionally;  (2)  release  him  subject  to  conditions; 
(3)  commit  him  to  the  custody  of  the  Superintendent  of  the  state  mental  hospital  for 
treatment  until  he  may  be  released. 

H.R.  1196  adopts  the  most  significant  feature  of  Montana's  law  by  directing  atten- 
tion at  the  guilt  phase  of  a  trial  to  an  accused  person's  state  of  mind  at  the  time  he 
committed  the  offense.  This  approach  not  only  makes  constitutional  sense,  but 
makes  commonsense  to  juries  and  to  the  public. 

II.  Montana's  experience 

In  Montana  this  law  has  reduced  the  number  of  cases  in  which  defendants  have 
successfully  employed  the  insanity  defense;  it  has  also  reduced  the  number  of  ac- 
quittals due  to  mental  disease  or  defect.  I  know  of  no  instance  in  Montana  in  which 
this  insanity  defense  has  been  successfully  asserted  before  a  jury  since  it  was  en- 
acted in  1979.  Approximately  eight  persons  have  successfully  utilized  psychological 
and  psychiatric  testimony  in  mitigation  at  sentencing  hearings,  a  matter  not  ad- 
dressed in  H.R.  1196.  This  number  may  be  small  because  persons  incarcerated  in 
the  state  prison  can  be  transferred  to  the  state  mental  hospital  without  the  court's 
involvement,  if  the  treatment  facilities  at  the  prison  prove  inadequate.  This  ap- 
proach seems  to  strike  a  reasonable  balance  between  concern  for  the  offender  and 
concern  for  his  likely  victims  in  the  event  he  were  simply  released. 

On  the  appellate  level,  a  few  persons  have  raised  issues  relating  to  the  insanity 
defense,  albeit  unsuccessfully.  Some  have  questioned  the  sufficiency  of  the  evidence 
to  support  the  jury's  finding  of  intent  beyond  a  reasonable  doubt.  For  example,  in 
State  V.  Mercer,  625  P.2d  44  (1981),  the  defendant  had  been  convicted  of  second 
degree  murder  in  1972,  and  sentenced  to  fifty  years  in  prison.  Based  on  favorable 
reports  from  psychologists  and  prison  officials  he  obtained  a  school  furlough  in 
March  1978,  to  attend  Montana  State  University  at  Bozeman.  On  July  15,  1979, 
Kennita  Shaw,  a  school  teacher  from  Salt  Lake  City,  arrived  in  Bozeman  to  attend  a 
workshop  at  the  University.  As  she  unloaded  her  belongings  from  her  car,  Mercer 
approached  her  from  behind,  stabbed  her  in  the  back,  laughed  aloud,  and  ran  away. 
Three  days  later  he  was  arrested  for  an  alleged  knife  assault  on  another  woman. 

At  trial,  expert  testimony  established  that  Mercer's  mental  disorder  that  prevents 
his  conforming  to  social  norms  was  purely  episodic.  The  same  expert  testimony, 
however,  did  not  establish  that  Mercer  suffered  from  an  episode  of  mental  illness  at 
the  time  of  the  assault  on  Ms.  Shaw.  The  State  never  conceded  that  the  defendant 
had  a  mental  disease  or  defect.  Although  Dr.  Prunty,  a  psychiatrist,  and  Dr.  Seitz,  a 
psychologist,  testified  that  the  defendant  was  afflicted  with  paranoid  schizophrenia, 
the  State  introduced  evidence  that  the  defendant  could  have  gained  knowledge  of 
psychological  testing  during  his  study  at  MSU,  and  that  he  may  have  been  faking 
test  results.  The  State  also  showed  that  the  defendant  had  not  sought  counseling  at 
the  MSU  campus.  Further,  the  State  established  that  the  defendant's  story  about 
another  being's  possession  of  his  body  began  only  when  the  investigation  of  this  case 
centered  on  him,  although  his  mental  disease  had  purportedly  started  many  years 
before.  The  prosecution  also  showed  that  the  defendant  had  the  presence  of  mind  to 
hide  the  knife  used  in  the  assault,  and  had  attempted  to  construct  an  alibi  defense. 
At  trial,  the  defendant  testified  at  length  about  events  surrounding  the  attack, 
showing  no  loss  of  memory.  The  record  was  found  to  support  the  conclusion  that 
there  was  substantial  evidence  on  which  the  jury  could  have  inferred  Mercer's 
intent,  and  the  conviction  was  upheld  by  the  Montana  Supreme  Court. 

Other  cases  have  attempted  to  raise  constitutional  issues  concerning  Montana's 
abolition  of  the  insanity  defense  based  on  alleged  violations  of  due  process  or  the 
prohibition  against  cruel  and  unusual  punishments.  The  challenges  have  not  suc- 
ceeded. Critics  of  Montana's  law  have  failed  to  demonstrate  that  the  volitional  ele- 
ments of  the  traditional  insanity  defense  are  constitutionally  significant  in  deter- 
mining guilt  or  accountability. 
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As  the  recent  cases  demonstrate,  Montana  has  redrawn  the  line  of  accountability 
for  criminal  behavior,  recognizing  that  where  we  draw  that  line  is  at  least  as  much 
a  question  of  mores  as  it  is  a  question  of  medicine.  Unfortunately,  the  lines  drawn 
by  Congress  and  by  our  state  legislatures  have  not  always  translated  well  into  the 
language  of  psychiatry.  Montana's  law  and  H.R.  1196,  therefore,  attempt  to  redraw 
the  line  of  accountability  closer  to  the  point  at  which,  in  society's  view,  justice  is 
better  served. 

III.  EXPERT  TESTIMONY 

H.R.  1196  includes  a  provision  to  limit  the  extent  of  expert  testimony  permitted 
on  the  issue  of  mental  state  by  prohibiting  opinions  on  the  ultimate  legal  issues  pre- 
sented to  the  trier  of  fact.  The  provision  improves  on  Montana's  law  by  addressing  a 
very  significant  problem,  the  faltering  marriage  of  psychiatry  and  the  law. 

Psychiatry  embodies  a  relativistic  set  of  ideas  that  seem  to  preclude  courtroom 
consensus  on  a  fundamental  understanding  of  sanity.  Psychiatrists  and  psycholo- 
gists themselves  are  often  affected  in  their  findings  as  much  by  their  personal  phi- 
losophies as  they  are  by  objective  measurable  data.  They  become  advocates  in  a 
courtroom,  often  disputing  even  the  fundamental  principles  upon  which  their  disci- 
pline rests.  The  applications  of  the  principles  of  psychiatry  have  become  so  inclusive 
and  all  encompassing  that  we  all — including  prosecutors,  police  and  legislators — ex- 
hibit s5rmptoms  of  mental  disorders  in  the  clinical  sense.  We  all  can  experience  mo- 
ments of  elation,  depression,  and  even  paranoia  from  time  to  time.  We  see  evidence 
of  these  sjTnptoms  in  those  around  us.  Tjdng  these  symptoms  to  the  motivations  of 
crimes  through  the  use  of  psychiatry's  complex  and  confusing  jargon  is  not  always 
helpful  in  establishing  a  reasonably  objective  process  for  determining  accountability. 

For  this  reason,  H.R.  1196  wisely  places  the  determination  of  whether  a  person 
should  be  excused  for  his  conduct  due  to  a  mental  disease  or  defect  in  the  hands  of 
the  jury,  and  takes  it  out  of  the  hands  of  psychiatric  experts.  Juries  can  determine 
the  question  of  whether  a  defendant  can  be  justly  excused  from  punishment,  a  de- 
termination made  possible  by  the  opportunity  to  view  him  throughout  the  trial. 
Jurors  can  infer  with  reasonable  accuracy  what  a  person's  mental  state  was  when 
he  committed  a  crime  by  listening  to  the  testimony  of  the  persons  who  know  him, 
who  watched  him,  and  by  listening  to  testimony  regarding  the  circumstances  of  his 
crime. 

For  several  years  our  Attorney  General  Mike  Greely  has  employed  a  special  pros- 
ecutor whose  job  it  is  to  assist  prosecutors  in  many  of  the  smaller  counties  in  Mon- 
tana in  prosecuting  major  felonies.  In  1979,  just  prior  to  the  change  in  Montana's 
law,  the  special  prosecutor.  Marc  Racicot,  prosecuted  a  homicide  in  Malta,  Montana. 
The  defendant  attempted  to  present  evidence  to  the  trial  judge  showing  that  due  to 
a  mental  disease  or  defect  he  was  not  responsible  when  he  shot,  execution  style, 
three  members  of  a  family  who  owned  a  tavern.  Three  psychiatrists  and  two  psy- 
chologists evaluated  the  defendant.  All  provided  expert  testimony  that  the  defend- 
ant suffered  from  a  mental  disease  or  defect.  Three  of  the  five  concluded  that  the 
defendant  was  unable  to  appreciate  the  criminality  of  his  conduct  or  conform  his 
conduct  to  the  requirements  of  law;  they  listed  a  number  of  symptoms  to  support 
their  conclusion.  These  experts  did  not  know,  however,  that  the  prosecutors  had  dis- 
covered a  note  that  the  defendant  had  passed  to  a  codefendant  in  jail,  a  note  that 
listed  detailed  instructions  on  how  to  convince  the  psychiatrists  that  "they  were 
crgizy."  Mr.  Racicot  asked  one  of  the  psychiatrists  how  he  would  diagnose  a  person 
who  displayed  the  symptoms  listed  in  the  note.  The  psychiatrist  concluded  that 
those  were  symptoms  of  a  mental  disorder.  When  the  defendant's  charade  was  re- 
vealed, he  pleaded  guilty  of  the  offense. 

Such  abuse  of  the  system  is  simply  one  example  of  why  the  law  respecting  the 
expert  testimony  of  psychiatrists  and  psychologists  should  be  updated. 

CONCLUSION 

Montana's  law,  as  well  as  H.R.  1196,  is  based  on  accountability  and  on  fundamen- 
tal notions  and  beliefs  about  justice.  'To  modify  the  insanity  defense  is  not  to  step 
backward,  but  rather  to  understand  more  about  the  limits  of  psychiatry.  We  know 
now  that  juries  understand  accountability;  their  determinations  should  not  be  un- 
dermined or  confused  by  "experts"  who  do  not  share  a  consensus  about  the  funda- 
mental theories  they  employ.  The  approach  embodied  in  H.R.  1196  makes  sense  and 
in  view  of  the  current  state  of  public  cynicism  over  the  criminal  justice  system,  a 
law  that  makes  sense  is  worth  supporting. 
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TESTIMONY  OF  HOWARD  NEWSTADT,  A  MEMBER  OF  THE 

PENNSYLVANIA  BAR 

Mr.  CoNYERS.  Mr.  Gekas  will  introduce  our  final  witness  today. 

Mr.  Gekas.  Thank  you,  Mr.  Chairman. 

Approaching  the  witness  table  is  Howard  Newstadt,  who  is  a 
practicing  attorney  in  Pennsylvania,  specifically  within  the  17th 
District  of  Pennsylvania.  It  gives  me  personal  pleasure  to  describe 
his  background  as  being  parallel  to  mine  in  several  respects.  He 
graduated  from  Dickenson  College,  and  so  did  I;  he  engaged  in  a 
prosecution-type  of  practice,  as  did  I;  he  engaged  in  defense  prac- 
tice and  does  now,  as  did  I;  and  he  is  testifying  before  a  subcommit- 
tee before  which  I  testified  prior  to  my  becoming  a  Congress- 
man  

Mr.  CoNYERS.  So,  he's  going  to  run  for  Congress  next? 

Mr.  Gekas.  I  was  going  to  say,  I  hope  that's  where  the  parallel 
ends,  because  he  is  from  my  district.  [Laughter.] 

The  other  difference,  of  course,  is  that  he  is  25  years  younger 
than  L  But  with  pride  I  introduce  Howard  Newstadt. 

Mr.  CoNYERS.  Welcome  to  the  subcommittee. 

Mr.  Newstadt.  It  is  a  great  privilege  to  testify  before  the  chair- 
man and  the  other  members  of  the  committee. 

I  would  like  to  begin  by  starting  with  my  prepared  remarks  and 
then  getting  into  areas  which  the  committee  has  been  discussing  as 
I  go  along.  The  basic  thrust  of  my  report  will  be  on  the  inclusion  of 
a  "guilty  but  mentally  ill"  verdict  into  the  laws  applicable  to  the 
insanity  defense  as  an  alternative  verdict,  having  the  insanity  de- 
fense and  the  guilty  but  mentally  ill  verdict,  and  the  different 
standards  of  proof  necessary  for  determining  one  versus  the  other. 

Few  aspects  of  American  criminal  law  provide  as  great  a  sub- 
stantive and  procedural  disparity  between  various  jurisdictions  as 
does  the  insanity  defense.  This  diversity  is  rooted  in  each  jurisdic- 
tion's application  of  its  own  brand  of  the  M'Naghten  rule,  the 
Durham  rule,  or  the  ALI  test,  and  is  compounded  by  a  variety  of 
criteria  pertaining  to  burden  of  proof,  standard  of  proof,  commit- 
ment, duration  of  commitment,  and  status  review.  Add  to  these  the 
threshold  issue  of  competency  to  stand  trial,  it  is  no  wonder  that  a 
great  public  debate  has  arisen  over  this  seldom  seen,  though  highly 
visible,  denizen  of  our  criminal  courts. 

Even  with  the  substantial  efforts  of  our  courts  and  legislatures  to 
achieve  the  proper  administration  of  the  insanity  defense,  there  re- 
mains a  growing  professional  dissatisfaction  with  its  application 
and  public  resentment  of  its  results.  The  controversy  that  now 
rages  concerning  the  insanity  defense  suggests  serious  theoretical 
and  political  difficulties  inherent  in  the  "not  guilty  by  reason  of  in- 
sanity" verdict.  Is  it  not  possible  that  the  one  note  of  historical  con- 
sistency in  the  development  of  this  defense,  the  absolute  applica- 
tion of  a  standard  of  mental  fitness  to  determine  guilt  or  inno- 
cence, runs  contrary  to  the  public's  basic  belief  that  individuals 
should  be  chastised  for  their  bad  acts.  Certainly  a  tension  exists 
within  the  present  law,  and  there  is  scant  middle  ground  upon 
which  to  balance  our  desires  to  care  for  the  sick,  yet  punish  the 
lawbreaker. 
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It  is  for  the  purpose  of  securing  such  a  middle  ground  that  I  urge 
this  committee  to  enact  an  alternative  procedure  prescribing  a  ver- 
dict of  guilty  but  mentally  ill  to  accompany  the  not  guilty  by 
reason  of  insanity  verdict,  thereby  broadening  the  scope  of  mental 
health  provisions  within  the  criminal  code. 

Mr.  CoNYERS.  But  won't  that  be  used  as  a  copout  for  all  the  plea 
bargaining  that  goes  on  with  insanity?  That's  my  only  problem. 

Mr.  Newstadt.  I  believe  that  plea  bargaining  will  be  a  large  area 
involved  in  the  guilty  verdict.  I  don't  think  that  is  such  a  negative 
aspect  of  this.  What  I  am  proposing  is  that,  as  in  bill  1280,  we  have 
a  modernization  of  M'Naghten  as  far  as  the  applicability  of  the  in- 
sanity defense,  where  rather  than  saying  "lacking  substantial  ca- 
pacity," we  are  dealing  more  with  an  absolute  of  not  understanding 
the  wrongfulness  of  the  act,  which  is  within  the  framework  of 
M'Naghten. 

Wherein  the  16  States  and  all  Federal  jurisdictions  which  have 
been  applying  the  ALI,  we  are  dealing  with  a  large  group  of  poten- 
tial acquittees.  Admittedly,  the  ALI  rule  will  encompass  a  larger 
class  of  offenders  than  M'Naghten.  Presumably  the  ALI  jurisdic- 
tions should  produce  more  not  guilty  by  reason  of  insanity  verdicts 
than  do  M'Naghten  jurisdictions,  and  juries  given  the  M'Naghten 
instruction  are  more  likely  to  limit  their  acquittals  to  individuals 
exhibiting  greater  incapacity  than  those  acquitted  by  the  ALI  jury. 

So,  in  establishing  standards  for  the  implementation  of  this  rule, 
just  speaking  of  Pennsylvania  now,  which  has  a  proposal  before  it 
of  which  Mr.  Gekas  was  one  of  the  sponsors,  by  including  a  guilty 
but  mentally  ill  verdict  based  on  the  ALI  standard,  while  defining 
the  "legally  insane"  as  a  standard  for  "not  guilty  by  reason  of  in- 
sanity" based  on  M'Naghten.  The  drafters  were  correct  in  recogniz- 
ing that  M'Naghten  can  be  used  to  identify  the  specific  subset  of 
the  legally  insane  from  the  more  general  class  of  individuals  identi- 
fied by  the  ALI  rule,  which  is  the  mentally  ill.  It  is  this  distinction 
that  goes  to  the  heart  of  the  controversy. 

This  is  an  empirical  view,  where  we  are  talking  about  a  large 
group  of  mentally  ill  committing  criminal  acts,  which  is  pretty 
much  defined  by  ALI,  those  lacking  substantial  capacity  to  appreci- 
ate their  acts,  whereas  the  M'Naghten  rule  deals  with  those  people 
who  did  not  know  the  wrongfulness  of  what  they  were  doing.  In  en- 
acting 1280,  using  strictly  the  M'Naghten  rule,  we  are  eliminating 
a  substantial  class  of  individuals  from  the  insanity  defense. 

Now,  are  we  saying  to  these  individuals  that  although  last  year 
we  said  OK,  we're  going  to  apply  the  not  guilty  verdict  to  them  and 
put  them  in  institutions,  that  this  year  we're  going  to  throw  them 
in  jail  with  the  other  prison  population?  Or  are  we  still  going  to 
consider  them  a  separate  group  and  punish  them,  but  also  treat 
them?  I  think  this  is  a  keynote  to  guilty  but  mentally  ill,  our  phi- 
losophy toward  the  criminal  class.  I  think  we  have  moved  from  a 
philosophy  of  punishment  and  rehabilitation  toward  a  philosophy, 
presently  pretty  much  based  purely  on  punishment.  Are  we  now 
going  to  move  by  recognizing  this  group  of  mentally  ill  inmates 
toward  a  punishment  and  treatment  position,  guilty  but  mentally 
ill? 

The  ALI  rule  has  been  adopted  by  many  courts  in  an  effort  to 
make  the  insanity  defense  consistent  with  modern  psychiatric  the- 
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ories  which  are  reluctant  to  assert  that  anyone  absolutely  lacks  the 
capacity  to  appreciate  wrongfulness  or  conforms  to  conduct  of  law. 
However,  while  the  ALI  rule  may  be  medically  preferable  to 
M'Naghten,  it  tends  to  obscure  the  concepts  of  culpability  and  lack 
of  free  will. 

In  speaking  with  many  lay  people,  it  is  their  opinion  that  a 
person  should  be  held  culpable  when  he  has  a  choice,  when  there  is 
some  element  of  will  involved.  Many  commentators  have  spoken 
that  the  problem  with  the  ALI  is  that  many  of  us  are  possessed  by 
demons,  certain  psychodynamic  forces,  that  we  repress,  and  we  do 
not  commit 

Mr.  CoNYERS.  We  on  the  subcommittee  categorically  deny  any 
such 

Mr.  Newstadt  [continuing].  Possession  by  demons.  Excuse  me, 
sir.  [Laughter.] 

That  was  more  of  a  metaphor  than  a  religious  application. 

Mr.  CoNYERS.  Oh,  I  see. 

You  know,  this  testimony  is  presenting  some  trouble  for  me,  be- 
cause I  have  been  working  very  assiduously  to  get  Mr.  Gekas,  your 
member,  over  to  my  side,  and  now  as  a  friend  and  constituent  and 
law  professor,  here  you  are  dividing  this  great  bipartisan  relation- 
ship that  is  being  formed  on  the  subcommittee. 

Mr.  Gekas.  Yes,  Mr.  Chairman,  I  do  recognize  the  guilty  but 
mentally  ill  does  cause  you  some  problems.  The  only  reason  that  I 
even  am  contemplating  it  is  for  full,  final  debate.  I  didn't  realize 
that  Howard  was  going  to  testify  to  that  particular  of  our  whole 
sanity  complex.  But  I  do  want  our  subcommittee  to  consider  it  fully 
and  then  reject  it,  if  that  is  going  to  occur.  But  I  do  feel  we  owe  it 
to  the  public  to  consider  it  fully.  i 

Mr.  CoNYERS.  I  thank  you. 

Mr.  Newstadt.  All  right.  I  will  try  to  proceed  from  there. 

I  would  like  to  speak  for  a  while  on  the  burden  of  proof  and  how 
it  would  affect  the  not  guilty  by  reason  of  insanity  and  guilty  but 
mentally  ill  defenses. 

Bill  1280  calls  for  a  preponderance  of  the  evidence  standard.  This 
does  create  some  problems,  I  believe,  in  that  civil  commitment 
standards  of  proof  are  recognized  by  the  Supreme  Court  in  Adding- 
ton*  and  while  the  Supreme  Court  has  not  spoken  to  the  insanity 
defense,  it  has  spoken  to  burden  of  proof  pertaining  to  civil  com- 
mitment and  it  has  called  for  the  clear  and  convincing  standard  of 
proof  pertaining  to  the  necessary  proof  for  civil  commitment. 

Now,  in  the  instance  where  we  do  have  a  finding  of  not  guilty  by 
reason  of  insanity  based  on  a  preponderance  of  the  evidence,  there 
is  some  disparity  as  far  as  the  question  of  if  we  are  finding  this 
person  innocent  and  nonculpable,  and  then  committing  him  to  civil 
authorities  for  some  form  of  mental  health  care,  based  on  a  very 
similar  theory  to  civil  commitment,  why  then  are  we  holding  him 
to  a  lesser  standard  of  proof  in  causing  that  commitment? 

Now,  viewing  the  fact  that  people  were  then  committed  based  on 
that  lesser  standard  of  proof,  we  would  say  that  here  are  individ- 
uals who  if  they  were  going  under  civil  commitment  would  not  be 
committed  and  would  not  be  spending  this  time  in  the  institution, 


'Editor's  note:  Addington  v.  Texas.  441  U.S.  418  (1979). 
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where  under  not  guilty  by  reason  of  insanity  they  are  committed. 
Which  then  you  have  a  question  of  are  we  then  actually  punishing 
these  individuals;  is  this  not  an  element  of  punishment  in  itself 
similar  to  confinement,  similar  to  placing  them  in  a  prison. 

If  you  consider  what  the  speaker  from  Montana  was  saying, 
which  is  pretty  much  an  abolition  position  as  far  as  not  guilty  by 
reason  of  insanity,  that  we  really  don't  need  it  because  a  person 
that  is  actually  insane  cannot  satisfy  the  elements  of  murder  or 
many  other  intent  crimes;  therefore,  we  don't  need  the  insanity  de- 
fense. If  a  person  is  found  not  guilty,  we  would  then  civilly  commit 
them,  which  is  then  applying  the  civil  commitment  standards 
which  would  be  clear  and  convincing  in  the  case  of  the  Federal 
system. 

So,  I  would  feel  that  in  applying  these  standards  of  proof  that 
clear  and  convincing  should  be  applied  instead  of  preponderance  of 
the  evidence.  It  does  away  with  a  lot  of  equal  protection  problems 
in  this  instance. 

In  the  same  respect  I  feel  this  justifies  the  addition  of  guilty  but 
mentally  ill  in  saying  that  we  do  have  this  group  of  mentally  ill 
defendants  who  may  not  fit  within  our  strict  M'Naghten  rule,  so 
what  are  we  going  to  do  with  these  people?  Are  we  saying  maybe 
we  will  find  them  innocent  by  reason  of  insanity?  Are  we  going  to 
leave  it  up  to  individual  judges  to  say  whether  we  are  going  to 
treat  these  people?  Or  are  we  going  to  afford  a  specific  alternative 
to  juries,  to  prosecutors,  to  defense  attorneys  and  to  judges,  of  a 
finding  of  guilty  but  mentally  ill? 

This  does  create  problems.  It  is  creating  some  problems  in  Michi- 
gan right  now  as  far  as  the  administration,  where  a  judge  will 
order  a  person  to  a  prison,  say,  for  necessary  treatment  by  the 
prison  psychiatrist  or  whatever.  The  person  then  brings  habeas 
corpus  saying  "I  am  not  receiving  the  treatment  as  prescribed  by 
the  statute,  the  court's  sentence  is  not  meeting  the  statutory  re- 
quirements." Michigan  is  trying  to  deal  with  this.  There  certainly 
has  to  be  a  natural  period  of  adaptation  to  the  requirements  of  the 
statute. 

Another  point  to  be  made  under  guilty  but  mentally  ill  is  the 
possibility  that  there  will  be  guilty  pleas.  Under  the  present  situa- 
tion, not  guilty  by  reason  of  insanity,  even  if  the  court  believes  that 
a  person  should  be  receiving  mental  care,  it  is  not  up  to  the  court 
to  raise  that.  It  is  up  to  the  defendant,  and  if  the  defendant  doesn't 
wish  to  raise  it,  or  if  his  attorney  suggests  to  him: 

We  have  a  problem  here,  you  can  either  cop  a  plea  and  spend  maybe  3  to  6 
months  in  jail,  or  you  could  go  not  guilty  by  reason  of  insanity  which  might  be  a 
valid  defense,  but  you're  going  to  spend  1  to  5  years  in  a  mental  institution. 

You  know,  I  think  there  are  many  cases  like  that  right  now,  and 
instead  of  receiving  the  treatment,  the  person  is  pleading  guilty 
and  taking  a  reduced  sentence.  By  adopting  guilty  but  mentally  ill, 
we  have  the  situation  where  a  person  can  still  cop  a  plea  except  he 
knows  he  is  going  to  receive  the  mental  treatment,  which  is  very 
much  of  a  balancing  situation  without  having  to  get  into  a  real  ad- 
versary situation  where  in  order  to  assert  there  is  mental  deficien- 
cy they  are  having  to  say  "we  are  pleading  not  guilty"  and  then 
the  prosecutor  has  to  fight  them  from  there,  even  if  the  prosecutor 
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somewhat  agrees  that  the  person  might  be  mentally  deficient.  We 
are  putting  it  in  an  adversary  position  based  on  not  guilty  versus 
guilty  and  there  really  is  no  middle  ground  there. 

There  was  some  earlier  discussion  on  commitment.  I  did  have 
some  interesting  statistics  on  that.  If  you  are  looking  for  empirical 
studies,  there  is  an  excellent  study  done  on  about  25  years  of  insan- 
ity pleas  in  New  York  by  Henry  J.  Steadman,  who  is  a  member  of 
the  New  York  Bar.  There  is  a  book  and  an  article  in  volume  51  of 
the  New  York  State  Bar  Journal  dealing  with  these  studies. 

One  of  the  studies  showed  that  people  who  have  been  found  in- 
competent for  trial  are  eventually  nearly  always  convicted — there 
was  a  concern  by  the  Justice  Department  earlier  that  these  individ- 
uals are  getting  away  with  something — in  the  book  Mr.  Steadman 
wrote  called  "Beating  the  Rap?"  he  examines  this  question  con- 
cerning incompetency  to  stand  trial.  What  the  studies  have  shown 
is  that  most  of  those  people  found  incompetent  do  then  eventually 
return  to  the  court,  100  percent  of  those  involved  in  violent  crimi- 
nal actions  were  found  guilty  of  felonies  or  misdemeanors,  com- 
pared to  violent  criminals  who  were  not  found  incompetent  and 
went  right  to  trial,  in  which  12.5  percent  of  that  group  were  dis- 
missed. So,  these  people  really  aren't  avoiding  prosecution. 

There  is  a  general  trend  that  shows  people  going  directly  to  trial 
rather  than  proceeding  through  incompetency  proceedings  general- 
ly get  off  or  are  more  often  acquitted  or  dismissed  than  those  who 
are  incompetent  in  every  type  of  indictment  charged. 

I  do  feel  the  provisions  established  by  H.R.  1280  do  deal  with  a 
lot  of  the  lesser  issues  in  this  area,  particularly  where  there  is  an 
incurable  incompetency  situation  such  as  deaf  mutes,  as  in  the  In- 
diana case*  where  a  person  was  found  incompetent  because  he  was 
a  deaf  mute  and  could  not  prepare  his  own  defense.  Since  there  is 
really  no  way  of  treating  deaf  mutes,  is  this  person  going  to  stay  in 
a  mental  institution  for  the  rest  of  his  life  on  some  kind  of  larceny 
charge  or  whatever?  How  are  we  going  to  deal  with  this?  I  think 
the  bill  deals  very  well  with  that. 

The  other  study  by  Steadman  that  I  have  noted  also  relates  to 
not  guilty  by  reason  of  insanity  as  far  as  days  of  actual  in-hospital 
stay  and  total  incarceration  relate  to  different  crimes.  I  was  some- 
what surprised  to  see  how  actually  low  the  averages  were,  that  a 
person  found  not  guilty  by  reason  of  insanity  in  New  York  during 
the  25-year  period  for  murder  spent  on  the  average  602  days  be- 
tween jail  and  mental  institutions  in  actual  custody  of  the  State  in- 
stitutions. 

By  adapting  a  guilty  but  mentally  ill  position  toward  the  ALI 
group,  taking  away  the  insane  and  just  saying  the  mentally  ill 
group,  we  are  requiring  that  group  to  actually  spend  at  least  their 
minimum  sentence  in  custody,  which  I  think  for  the  public  is  a 
much  better  position.  People  say  when  somebody  is  found  guilty  of 
murder  or  somebody  commits  a  murder  and  he  is  at  least  partially 
responsible,  we  must  exact  a  price  from  him  as  is  required  in  law.  I 
don't  think  602  days  in  custody  for  murder  really  satisfies  that.  In 
many  jurisdictions  where  the  ALI  is  applied,  people  within  that 
mentally  ill  group  spend  well  under  the  minimum — the  longest 
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confinement  in  that  25-year  period  was  about  14  years,  for  murder. 
Manslaughter,  the  total  average  confinement  was  300  days,  robbery 
was  200,  and  it  went  down  from  there. 

I  also  think  guilty  but  mentally  ill  could  be  extremely  successful 
in  dealing  with  lesser  property  crimes.  We  have  situations  where 
people  are  compulsive  gamblers  and  end  up  writing  bad  checks  or 
committing  robberies.  As  a  group,  that  is  a  very  high  percentage  of 
NGRI.  We  have  juries  finding  them  not  guilty  by  reason  of  insanity 
because  the  jurors  understand  that  this  person  could  be  committed 
for  a  long  period  of  time  and  they  empathize  with  this  particular 
type  of  person.  They  say  they're  going  to  let  him  out.  I  think  this  is 
a  situation  in  which  plea  bargains  can  be  reached  with  the  prosecu- 
tion. I  don't  see  why  a  person,  just  because  he  is  a  compulsive  gam- 
bler, should  be  let  off  on  a  not  guilty  verdict.  A  lot  of  times  these 
people  end  up  spending  no  real  time  in  an  institution  at  all.  They 
did  commit  a  crime,  and  I  think  guilty  but  mentally  ill  affords  the 
prosecution  a  chance  to  hand  out  a  6-month  or  1-year  sentence 
with  mental  treatment.  I  think  it  is  better  for  society  and  probably 
better  for  the  individual  as  well. 

Guilty  but  mentally  ill  would  afford  three  ways  of  application, 
one  where  the  jury  could  elect,  if  an  insanity  defense  were  raised, 
to  say  this  individual  is  part  of  the  mentally  ill  group  and  there- 
fore we  will  find  him  guilty  but  mentally  ill.  It  can  be  applied  as  a 
plea,  where  an  individual  pleads  guilty  but  mentally  ill,  and  the 
judge  will  then  just  hold  a  sentencing  hearing.  Or  it  can  be  re- 
quested by  the  prosecution. 

The  Pennsylvania  legislation  that  I  have  included,  senate  bill 
171,  does  not  really  set  a  specific  burden  of  proof  in  the  plea  situa- 
tion relating  to  commitment.  When  a  person  comes  to  trial,  the 
standard  for  "guilty  but  mentally  ill"  and  "not  guilty  by  reason  of 
insanity"  is  beyond  a  reasonable  doubt,  which  I  feel  is  too  strin- 
gent, especially  in  a  plea  situation,  where  they  are  just  holding  a 
hearing  to  determine  the  person's  mental  illness,  I  believe  clear 
and  convincing  should  be  the  standard.  I  think  clear  and  convinc- 
ing should  be  the  standard  throughout,  especially  when  we  are 
having  the  burden  placed  on  the  defendant.  When  the  burden  is  on 
the  prosecution,  which  I  really  believe,  whichever  legislation  is 
passed,  will  remove  that  burden  from  the  prosecution,  I  think  the 
burden  does  have  to  be  beyond  a  reasonable  doubt  because  the 
prosecution  is  moving  for  a  finding  of  guilty. 

But  where  the  burden  is  on  the  defendant,  I  think  clear  and  con- 
vincing is  the  proper  burden  and  it  is  in  line  with  Addington,  the 
Supreme  Court's  view  of  civil  commitment,  which  as  I  said  before 
removes  a  lot  of  equal  protection  problems  from  a  possible  lesser 
burden  of  proof  being  applied  in  this  instance. 

The  final  situation,  where  guilty  but  mentally  ill  can  be  applied, 
is  where  the  prosecution  or  the  judge  might  decide  to  raise  the  pos- 
sibility of  a  finding  of  guilty  but  mentally  ill.  A  person  comes  in 
and  offers  just  a  straight  defense  to  the  crime,  but  the  prosecution 
feels  this  person  is  mentally  ill.  The  State  has  an  interest  in  sepa- 
rating actual  criminals  from  mentally  ill  criminals  if  you  are  going 
to  make  that  division.  Either  the  court  or  the  prosecution  may  de- 
termine if  it  is  reasonable  and  desirable  to  pursue  a  guilty  but 
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mentally  ill  verdict  rather  than  a  straight  guilty  verdict.  So,  it 
would  be  in  those  three  areas  that  I  draw  your  attention. 

Mr.  Gekas  [presiding].  Thank  you  very  much. 

Mr.  DeWine,  do  you  have  any  questions? 

Mr.  DeWine.  No  questions. 

Mr.  Gekas.  Does  counsel  for  the  chairman? 

Mr.  Ward.  No,  Mr.  Chairman. 

Mr.  Gekas.  I  have  just  a  few  comments  and  a  couple  of  questions. 

It  is  intriguing  to  hear  that  another  possibility  exists  of  a  com- 
promise within  a  compromise,  and  that  is  this,  Howard.  Are  you 
saying  that  at  the  very  minimum  this  committee  could  determine 
to  allow  not  a  jury  verdict  of  guilty  but  mentally  ill,  but  if  it  is  dis- 
suaded from  permitting  that,  to  at  least  allow  a  plea  of  guilty  but 
mentally  ill? 

Mr.  Newstadt.  That  is  correct.  One  thing  that  it  would  do  would 
be  to  save  a  lot  of  time  and  expense  by  the  courts  in  going  through 
a  whole  not  guilty  by  reason  of  insanity  adversary  proceeding,  es- 
pecially in  areas  where  the  prosecution  might  feel  that  the  person 
qualifies  in  that  area,  but  because  of  the  standards  for  the  adver- 
sary proceeding  is  put  in  a  position  where  they  are  going  to  have  to 
fight  a  not  guilty  by  reason  of  insanity  verdict. 

Mr.  Gekas.  I  want  to  try  to  press  the  committee  on  consideration 
of  that,  even  if  we  reject  wholesale  the  extra  verdict  as  such. 

The  next  thing  I  wanted  to  just  straighten  out,  you  said  that  in  a 
judge  trial,  where  the  prosecution  determines  there  is  mental  ill- 
ness in  the  character  of  the  case,  that  there  could  be  a  nonjury 
trial;  is  that  what  you're  saying? 

In  other  words,  you  said  there  were  three 

Mr.  Newstadt.  No;  I'm  saying  that  where  there  is,  say,  a  plea  of 
guilty  but  mentally  ill,  there  is  still  a  requirement,  say,  under  the 
Pennsylvania  law,  that  they  still  hold  a  hearing  to  establish 
mental  illness.  You  just  can't  take  their  word  for  it. 

I  am  also  saying  that  in  seeking  a  guilty  verdict,  the  prosecution, 
I  believe,  if  you're  going  to  have  a  guilty  but  mentally  ill  verdict, 
the  prosecution  should  have  a  right  to  approach  the  jury  to  request 
guilty  but  mentally  ill  as  well  as  the  defense,  since  it  is  a  guilty 
verdict. 

Mr.  Gekas.  I  see. 

Mr.  Newstadt.  One  thing  I  wanted  to  raise — Mr.  Conyers  was 
speaking  to  the  Hinckley  case.  When  I  first  approached  this  re- 
search, before  I  got  into  the  idea  of  guilty  but  mentally  ill,  I  had  a 
concept  which  might  also  be  applied  to  1280,  that  in  cases  where  a 
calculated  premeditation  is  shown,  such  as  Mr.  Hinckley  getting  a 
gun  and  showing  up  hours  before,  waiting,  even  where  it  might  be 
proven  that  at  the  time  of  the  shooting  he  did  not  understand  the 
wrongfulness  of  his  act,  he  did  put  himself  in  a  position  where  that 
could  happen.  I  call  that  calculated  premeditation,  and  propose 
that  calculated  premeditation  be  a  bar  to  the  use  of  the  insanity 
defense  under  1280. 

You  might  have  a  situation  like  that,  even  where  leading  up  to 
the  perpetration  of  the  crime  the  person  did  have  some  capacity  to 
prepare  for  the  crime.  At  that  moment  because  of  the  psychody- 
namic  factors  involved,  the  President  there,  Hinckley  having  the 
gun,  his  psychological  state  of  mind,  he  might  not  have  understood 
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the  wrongfulness  of  his  conduct  in  a  very  absolute  sense.  In  shoot- 
ing the  President,  he  was  extremely  compelled  to  do  it  by  the  situa- 
tion, and  he  might  still  fall  under  the  1280  defense;  but  if  you 
would  have  an  absolute  bar,  which  would  be  this  calculated  preme- 
ditation, if  a  jury  has  a  finding  of  calculated  premeditation,  which 
the  burden  of  proof  would  then  be  on  the  prosecution,  that  would 
be  a  bar  to  application  of  the  insanity  defense. 

I  think  it  fits  very  well  with  the  definition  offered  by  H.R.  1280. 

Mr.  Gekas.  Does  counsel  for  the  minority  have  any  questions? 

Mr.  Smietanka.  I  have  no  questions. 

Mr.  Gekas.  The  Chair  directs  that  a  copy  of  the  statement  ren- 
dered by  Mr.  Newstadt  be  incorporated  into  the  record,  without  ob- 
jection. 

Mr.  Newstadt.  I  have  one  slight  correction  I  would  like  to  make 
on  one  line,  and  I  can  speak  to  you  afterward  on  that. 

Mr.  Gekas.  Without  objection,  we  will  ask  that  the  record  reflect 
the  correction  in  the  statement,  as  the  acting  chairman  will  pro- 
vide the  record. 

Mr.  Newstadt.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Newstadt  follows:] 
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Few  aspects   of  Anerican  criminal    law  nrnvirfe  as    i^r<-^at    a    s-V.s*-^. -^  -  v 
and   procerfural   disparity  between  various    iurisdictions   as   dies   the   irs^n^'''.' 
defense.      This  diversity  begins  with   each    i\irisdiction  arolvAnf  its  a--'r.  h--.--,^ 
of  the  K'Kaghten  rule,    Durham  rule  or  the  ATI's  I'oHel    Pena""    C'M^e   g'4-.'^l(1), 
and   compounds   itself  with  a   variety  of  criteria   pertainine   to  burden  r>f   r-.->-^'", 
standard   of   proof,    ccT-^iitment,    duration  of  cor^r.it-nent  and   stat'js   review. 
Add  to  these  the  threshhold   issue  of  compstency  to  stand   trial,    and   it   is   no 
vonder  that  such  a   great   public  debate  has   arisen  over   this   seldom  ster.,  L'.c".  "h 
highly  visible,  denizen  of  our  criminal   courts. 

Even  with  the  substantial   efforts  of  cur  courts  and  ■'ep:islat>)rfis 
to  achieve  the   proper  administration  of  the  insanity  defense,    there  rerains 
a  ^owint?   profassional  dissatisfaction  with  its  anpllcation  and   oublic 
resentment  of  its   results.      The  controversy  that  now  rases   concernin?  the 
insanity  defense   s'jepjests  serious  theoretical    and   t»litical    difficulties 
inherent  in  the  Kot  Guilty  by  Reason  of  Insanity,  (MGHI)   verdict.      Is   it  not 
tossible  that  the  one  note  of  historical   consistency   in  the  develnrr-'ent  r.r  <'.o 
insanity  defense,    tlie  aVjsolute  application  of  a   standard  of  mental    fitnoss   as 
bfting  determinative  of  guilt  or  innocence,    runs   contrary   to  the   nublicfe 
basic  belief  that  individuals  should  be  chastised  for  their  bad  acts. 
Certainly  a   tension  exists  within  the  present  laws,   and   there  is   scant 
provision  for  a  middle  ground  uixin  wliich  to  balance  our  desires   to  care 
for  the  sick,    yet   punish  the  lawbreaker. 

Tt   is    for  t>ie   purpose  of  socr.rinq-   such  a   middle   cround   that  T  ui'-'ft 
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this  Committee  to   enact  an  alternative   procedure   prcscribine  a  verdict  of 
Guilty  But  Kentally  111   (GBKI)   to  accomnany  the  y.GRI  verr'ict  theror.v '(.rcf.  V^n-:  r.^^ 
the  scope  of  mental  health    provisions   in  the  Criminal   Code. 

The  G3."I  alternative  has   already  been  enacted    in  I'ichiean  ari  a 
derivative  bill  has  been  proposed   for  adoption  in   Fcnsylvania.        The  Fich-i.-an 
law  provides   that  a  defendant  who   nleads    infe^nity  may  be   found   uuiltv  but 
mentally  ill    (G3I<I)   in  the   event  the   fact   finder  affir-^atively  decides   Xha'-   ^  ■■ 

euilty  of  the  offense  and  was  mentally  ill,   but  only  to  soTie  extent  not 

2 

warranting  his  leeal   exculpation  at  the  time  the   crime  was   copmi iteri . 

The  Kichiean  law,  while  retaining  its  definition  of-inssnitv 
in  the   KGRI   provisions,-^  defines   "mental   illness"   relating  to  GpJ-'I  bv   reffrr-"- 
thcstandard  necessary  to  sustain  a   civil   commitment:      "a   substantial    disnr-'c»- 
of  thought   or  mood  which  sienificantly  impairs   judeement,   behavior,    caracitv 
to  recognize  reality,    or  ability  to   cope  with  the  ordinary  demands  of  life." 

V.'hile  the  courts   in  f-'ichiean, having  worked  with  this  definition  in  their 

developed 
commitnent   proceedinrs,  have /a  working  knowledge  of  the  applications   of  this 

definition;      its  applicability  as  a  standard  for  other  states  is  questiorjable. 

Furthurmore,    since  a  defendant  acquitted  by  a  KGRI  verdict  is  ussually  "cririral' 

committed"   through  standards  and    procedures  subsifantially  similar  to  civil 

commitment    in  most  states,    the  Michipan  provision  mieht  provs  difficult  to 

justify  in  other  jurisdictions. 


^Kich.    Comp.    Laws  §768.36   (Supp.l9B0)   enacted   in  1975..   The  latest   nroTv.sa"' 

for  GB'-II   in  Pennsylvania  was  Senate  Bill   No.  171,    of  which  Con-,-ni11ee  -f—bf-r 
i'ir.    Gekas  was   a  Sponser.      A  copy  of  the  most   recently  amended  version  of  r-nl?! 
may  be   found   in  the  addendum  to   this   report. 
^Hich,    Comp.    Laws  b768.36(1 )(Supp.    1980), 

^he  Kichipan   law  utilizes  modified  version  of   the  All  Kodel  requirir.e   that  "^hc 
dcff;n"'ant  riust  lack  capacity  both  to  appreciate  the  wronefulnoss  of  the 
conduct  and  to  conform  his   conduct  to   the   requirements  of  the   law. 
It   is   r.or^n  "either/or"  test,    see  Kjchieian  v.   Korris.    aS"?  N.W.?d   '^^6    ( T- 
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Pennsylvania,   while  borrovin?  on  the  conceot  of  GB.'!I,   h%3  '-^Hp 
an  enlierhtened  attempt  to   improve  upon  the  Kichipan   law  bv   incorroriHn"   into 
its-  proposed   legislation  the  two  most  universally  apolied   stan'^ards.    V'Vm-'-:ler 
and   Al.I,    while  also   "f ir.e-tunine"other  aspects  of  the  Kichiean  legislation. 
The   Pennsylvania  isrofosal   nrcserve?     iV'Map'hten's  Rv)le   in  establishing  *he 
standard   for  "Lcf^al   insanity"   in  order  tc   sustain  a   KGRI  verdict;      while 
utillzine;  the  ALT   rule  in  its  definition  of  "Xenally  111"    for  use  as   t'le 
standard   in  GBMI  n^erdicts. 

•    Tho'teeneral   rulef'for  GBnl   in  the  Pennsylvania   rronosal    reads: 

#31'+.    Guilty  but  mentally  ill. 

(a)  General   rule. — A   person  who   timely  '->f^ers   a    -^orfrsp 
of   insanity   in  accordance  with   the  Rules   of  Criminal    Pr 'ro-'M  e 
may  be   found    "euilty  b\it  mentally   ill"  at   trial    if  the   tri(»-  of 
fact   finds,   beyond  a   reasonable  doubt,    that  the   r>erson  is   c-iiiH 
of  an  offense,    was   mentally  ill   at  the  tine  of  the   comrissiiin 
of  the  offense  and  was   not  leeally   insane  at  the  time  of  th'» 
commission  of  the  offense. 

(b)  Plea  of  guilty  but  mentally  ill, — A   person  who  v.av 
his   rieht  to  trial   may  plead  cuilty  but  mentally  ill.      'o   pV? 
of  ETuilty  buf  mentally  ill  may  be  accepted  by  the  trial    .iudc-c 
until   he  has   examined  all    reports    prejvjred    nursuant   to  the  Fir' 

^  of  Criminal   Procedure,    has  held   a  hearinf?      on  the   sole   issue 

of  tJie  defendant's   mf-.ntal    illness   at  which   either   r.-.rt.y  mav    ir 
ent  evidence  and   is  satisfied  that  the  defendant  '.»as  mentallv 
ill  at  the  time  of  the  offense  to  which  the  r>lea  was   entered. 
If  the   trial    judee  refuses   to  accept   the   nlea   of   (ruiltv  >)ut 
mentally 'ill,    the  defendant,  shall   be   rermitted   to  -withdraw  '^is 
plea,.,.  '•» 

In  establishing  standards   for  the   inclerentat  ion  of  this   '■ii''p,    I'l*^ 
drafters   v.-ers   correct   in  reco^nizircthat   t'TarViten's   Pule   can  be  used   tr. 
identify  a   specific   sub-set    (the   "Icaally   in'ane")    ^rr^tn  the  more   c-f-nf-^al    r'-'ss 
of  individuals   identified  by  the  All   rule    (the   "I'ontally   ill").      It   is   this 
distinction  that   Roes   to   the  heart  of  the   insanity  defense   controversy. 

The   Fnnnsylvania    proyosal   dcf^ines   "l-'^nt.ally   ill"  as: 

One  who   as   a   result  of  .cental   disease  or  defect,    larks 
substantial   capacity  either  to  appreciate   the  vroni^ful  r.^iss 
of  his   conduct  or   to  conform  his   conduct   to   the  roqui rr-<nls 
of  the   law. 
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This   is   substantially  the   lanpuaee  of  the  All  R\i]e  which  w-.s 

profosed   in  1962  as  both  an  attempt  to  modernize  K'Nar-hten.   which   requires 

an   absolute   lack   of  capacity   to   understand   the   nature  or  vronpfulness   of   '.'io   p.: 

and   to  restrict  the  overbroad   lantruaee   in   Durban  v.    U.S.    ,    which  allcjc^  a 

I.'jRI  verdict  upon  proof  that   the  act  v;as   the   product  of  a   nontal    desc^se  or 

defect.    The  Federal   courts      abandoned   Durham   for  the  AM   in  !'.5.   v.    Pra'v--'--r   f'" 

The   Pennsylvania   nrotwsal  defines   "lepal    insanity"  as: 
'«         ' 

At  the  tine  of  the  connission  of  the  act.    the  defop'-'- 't 
was  laboring  under  such  a  defect  of  reason,    frop  disr--ro 
of  the  mind,    as   not  to  know  the  nat.ure  and  oiia^-itv  '^^   »'.»?   a- 
he  was  doing,    or  if  he  did   V:now  it   that  he  did    not   Vr-'-  '  r 
vas  doine  what  v:as  wror.e. 

T.he   ALI   rule  has  been  adopted  by  many  courts   in  an  ef<~^rt 

to  make  the   insanity  defense   consistent  with   modern   nsychiatric  theoii.^s, 

v;hich  are   reluctant  to  assert  that  anyone   absolutely  lacks   catacity   to  ar-"'-i:i- 

wronRfulness  or  conform  conduct  to   the   law.      However,   while  the  ALI  Fvlo   riav 

be  r.edically   preferable  to  K'Kaehten,    it  tends  to  obscure  the  concepts  of 

cu'^pability  and   lack  of  free  will.      As  a   result, "descite  the  'jse  of  the  AIT 

tost  in  every  federal   circuit,    the   resfionse  anone  states    (nineteen  states   Visv; 

adopted   the  ALI  test)   has  been  less   than  enthusiastic." 

Admittedly  the  ALI   Rule  will    encoms^ss   a   Tarper  c"'ass  nf  o^-fr.'-'^f'-s 
than  K 'nap.hten.      rrc3\im.ibly  the  ALI   .iuri  sdiotions   should   produce  more   ^'^FT  ••"•  • 
than  do   the  J.'KaRhten  jiurisdictions.      Repardless   of  the  modica"'    r-ffei-fini-o 
for  the  ALI   ]an?uae;e,    jurors   ^iven  the  K'l.'arrhten  instruction  sre  more  "i^eiv 
tf  .'cc^uitr  individuals   exhibiting  greater  incapacity  than  those  acqiiitt.;d  Vy  a--. 
AiJ   instructed   jury. 

The   Pennsylvania    nroposal    should   then  v>rr>duce   three  classes  of 
defendants   in  insanity   plea   casrs:l)the   "Ic^allv   insane"  vh'^  ■•:.->u''d   receive 

T  wish   to  acknowledKe  the   use  of  Charles  W.    V.'sdkins   excelTfent   artic''p   'n 
Vol.    35.    Dickinson  Law  Peviow,    entitled    "Guilty  but  T-'cntallv  m:    A 
F.oasonableConpi-omise   for   Pennsylvania."    n.2F.9.    as  an  ir:rortant   source 


284 


a   y.GhJ  verdict  and   is   then  subject  to   involuntary   copimitment  to   a   state  n?-.'i*.-?' 
hospital;2)the   "nentally   ill"   defendant  who  was   found   to  have   corjr.ite-^   an 
offense  would   receive  a   GBl'I  verdict,    at  v;hich   point  he  would  be   eval'j^it'r'!    ■  o 
liasriDse  the-present   condition  of  his   illness  and   to   incornorate  a   prooer   cr'-.;iie 
of  treatment   into  the    sentencintr;i  3)    t-he''not.  r,enta]ly   il]    defendant"  who 
would    proceed   throuwli   noriral    sentencine.      The  Ga'.'l  di,-fcndant   if   fo'jnd   to  lie 
"severely  nentally  disabled   and   in  need   of   troa'-er.t    riursuant  to   the   rrov:  s  i-.":": 
of  the    'i^ental   Health   Frocediires  Act'"  at   the  tine  of  sentenclncr   shall    b--- 
provided   such   tr^'atment  as    is   psychiatrical  ly  or   risvcholo:?!  call  v   indi<-;i' '•■5    rr>r 
his   DC-ntal    illness.      The  defendant  would   then  serve  out    his    sen'enc^e      s  .:  ''-rA 
to  the   court's  discretion  concernine   probationary,    r^rere''ease  an''    n^ro''^    .-••..'  = 
The   court  iiay  also   put   conditions  on   the   status   of   probationarv  or   rvir^"'f'^ 
GBKI   offenders,    requiring  o\it-patient  treatnent.    driie  rainterance,    etc. 

A  major  asp3ct  of  GBKI    is   the  availability  of  the   ruiltv   v" '}a . 
Vrnercas   in  a    KGRI   situation,    a  defendant  wishing  to   receive   treatment   is 
forced  into  an  adversary  confrontation  in  order  to  be   found  JvGPI,    the    "jPyi 
defendant  by   ploadinr:   puilty   can  reduce   the   oroceedines   to  a   simnle  h'-:'irir.? 
before  the  trial   judpe    (the   statute  is  unclear  as   to  burden  of  proof   in  th^s  h 
inc;,    but  appears   to   imolv  a    less   strinsent  requirenent  than  the  Bey.    Pes.    Dv->uV> 
required   at   trial.)    If  the   trial    judtje  refuses   the   nlea  of  GBI'I,    the  defen-'an' 
is    permitted   to  withdraw  the    plea   and   crocoed   to  a    jury  trial  or  a   trial    with 
a   new  trial    iudt^e.      Such  f^uilty   pleas   could  be   stimulated  bv  t.he   n'^osecnt  ior's 
willineness   in  some   cases   to    nlea  barrain  thro'^'h   reduced   charjps  ar'.d   £ep'«--,"f- 
in  an  effort   to  avoid   costly  and    protracted   insanity  deTeses   and   in  the    ii/'--' 
of  providing  a   proper  trsatnent   procran  for  t'-ie  defendant.      Defendant's   rr:v 
find   that   the   court   is   more  amenable   to   probation   rather  than  incarceration    ^i 
cc.'^r.it":cnt,    if  a    prop-"jr  treatment   proiiram  csn  bo  establ  is>ied. 
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If   ttiis    Coir,rittr-e   decides   to   reconnend   a   GB."I    rinvisinn.     it    ^  s 

i.-nportant  to   consider  what   effects   this   legislation  will    have  on   crrect  io- -.  ■* 

and  health   care  administr? tion.      If  prooerly  administ,ered   n;ioh  of  the  traa*--- 

appropriate   for  G3.''.l   defendants   can  be   provided  within  the   prison   ronijla t.ior. : 

but  unless   adeqiiate  treatment   is    provided^  the  Constitutionality  of   the  ver-V.c 

must   certainly  be   called  into  question.      The  State  of  I'ichi'^an  is   already 

encountering   issues   involving  adequate   treatment  as   prescribed  bv  the   sta+>:'e. 

See.   ?:ich:ran  v.   :'ack.    305  N.V,'.  .2d  264   (Kich.    CT.    Apn.  .    IP"-!), 
'* 

Fcsr^ctfully  subr'ittod. 


Howard  V..  Kovjstadt 
5C  K.  Fifth  Street 
Sunbury,    PA       17^01 
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Session  of 
1981 


IKTiiODUCED    ar    FlSHtS,    GBESNLEAP,    C0B.1AN,     ?SCO?A,    KSLFPICK, 
GZKKS,    HOPPER,     RlSSINGEB     AKD   JUBEI.IRER,     FEBiTUARy    2,     1931 


IS    A.IEhDED   OM    THIBD    CONSIDERATION,    HOUSS    OF    fiSPRi:S  EKT  ATIVSS, 
SEPTEaBES    21,     1982 


AN    ACT 

1  Acendinq    Titles    18     (Crimes    and   Offenses)    and    tl    (Judiciary   and 

2  Judicial   Procedure)    of    the    Pennsylvania    Consolidated 

3  Statutes,    providing    for    a    plea   or    rinding   of    guilty    but 

it  ceotally    ill   and    providing    for    the    disposition    of    persons 

5  found    guilty  but    mentally    ill    AND   fUSIHER    PHOVlDIt-G    FOR    THE 

6  DEFENSE  OF    INSANITY. 

7  Thfc  General    AsseiMy    of    the  Comoonwealth   of    Pennsylvania 

8  hereby   enacts   as   follows: 

9  Sectlcyi    1.       Title    18,    act    cf    November    25,     197i)    (P.L.707, 

10  No. 230),    knovn    as    t  lie    Pennsylvania    Consolidated    Statutes,    is 

11  aoended    by    adding    a— &co*-ier>    SFCT10N3    to    read: 
'2  5    31'».,     Guilty_but_gentally    ill. 

1 3  Jaj General   rule.--A    oeisoa   who    tieelv    offers    a   defense    of 

^'*  insanity    in    accordance    with    the   Rules    of   Criainal    Procedure    may 

15  be    fouad    "guilty   but    Dentally    ill"    at    trial    if    the   trier    of 

1 6  facts    finds,    beyond    a    roasopable    doubt,    that    the    person    is 

17  guilty   of   an   offense,    vas   gentally    ill    at    the time   of    the 

18  coBcissigD_of_the_gf  ft  nse_and_was_not_legally_.insane_ 
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1  of    the   con\:is3ioD    ot"    ^  he   offepsc. 

2  Shi ri£3_2l_J!LLLt2_klLL_£^DlaLlX_LiLiI^_£*^son_j(Jio_waiv£C 

3  his    rlijbt   to    trial    nay   plead    guilty   but    otntallj    ill.    i;o    p]ea    of 
•*  guilty    but    Dentally    ill   nay    be    accepted    by   the-  trial    judge    until 

5  be   has   exacinsd    all    reports    prepared    pursuapt    to   the    Rules    of 

6  crigjpal    Procedure,    has   held    a    hearim    op   the   sole  issue    of   the 

7  defendant's    pental    illness   at    vhich   either   party    cay    present 

8  evidence   and    is   satisfied    that    tne    defendant    vas    tteptally    ill    at 

9  the   time   of    the   offense   to   vhich   the   plea   is   entered.    If    the 

1 0  trial    judge    refuses  ,tp  accept   a   plea   of    guiltjy    but    mentally    til, 

1 1  the  defendant    shall    be   permitted    to   withdraw   his    plea.    A 

1 2  dG^ndaDt_tfhose   plea    Is   not    accepted    by    the  court    shall    he 
'^  entitled   to    a    jury    trial,    eicept   that   if   a   defendant 

1U  subsequently   waives    bis   right    to  a    jury   trial,    the    judge    vho 

1 5  presided    at    the    hearing   on    cental    illness   shall    not  j^re^ide_at 

16  the   trial.  . 

17  JcJ Def  initions. --For   the    purposes   of  this   section   and    U2 

1^  Pa.C.S.    S   9727    (relating    to    disposition    of    persons    found    ouilty 

1  9  but_nen.tallyJLlH  ;  _ 

20  JJ) "Hentally    111."      One   who   as    a   result   of  cental 

2 1  disease   or   defect,    lacks    substaotial    capacity    either    to 

22  appreciate    the    wrongfulness  of    his   conduct    or    to  confora    bis 

23  conduct_to    the    requirements   of    the   law.  * 

2**  J2J "Legal    insanity." At   the   tine   of    the   coBnission    of 

25  lhS_^St,t_thg_JefeDdant_vas.  laboring    under   such   a   defect_ot 

26  r^sgo^_^oa_jisoase  of    the    nind.    as    not    to   know   the    nature 

27  and_injglity.or_tbc_act_hg_.^_jgin^,    or    if    he   did    know    it 

29  J^l C^3aiLj^_3Mi.o^tenj>s_juie_£reservod.-l.othing    in    this 

30  ri^:-i5n_ibia.b>_Jjvj.o^_.,._i_eocol_oc_ptbe^ 

-    2    - 
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1  corcon    law    jefenst    of    insariity    (fl*  l.auan  ►en '  s    Pule) in_effcct    in 

2  this    Cozr^o.i  vea  l*h    on    the    effective    date    of    this    section. 

3  t    315.       IKEAKITY.  <_ 
••                (X)       GEKSRAl.    RUL;.--THK    r.EKTAI.    SOUSp-.iESS    Or    AK    ACTUR  ,  ESC  ACID 

5  iJL_COj^aCT_CHM;GEg_J^COjjSTlTj)Tj_^N_OFjj£HSE^  Bt    A 

6  DiPEKSE    TO    TdE    CHAftGtP    OrFENSI    WHEN    Tlie    ACTOR    PfloyES    BY    A 

7  PSEPOyPERAKCE    OF    EVIDENCE   TBAJ_JHS^C70R_Jj^A^j^;GAiaY_IN.SANE    AT 

8  THE    Tlf.E    or    THE   CC'^RISSJON    OF    THE    OfPENSE. 

9  (B)        PEFIHITION. --FOR    PUPPOSES    OP    THIS    SECTIOH    THE    PHBASE 

1 0  "LEGAILY    Il.SANE"    .".EAL'S    THAT,     AT    THg    TIr.2   0FTjy:_C0Ji;USSI0jl_OP 

1  1  THE    OFPENSE,    THE    ACTOR    WAS    l-)^  EOBI NGV)  N^gn_SUCH_A^^f  ECT_nF 

12  ESASOK,    rJO.".    DISEASE    OF    THE    KIKD,     AS    NOT    TO    KNOW    THE    IJATURE    ASP 

1 3  QUALITY    OP    THE    ACT    HE    WAS    0OiVC_q^j_llJlRt_±CTgj{_DlD    KNOW    THE 
U  pUAHTf    or   THE    ACT,    THAT    HE_  DID    KOT    KSOW    THAT    VHAT    HE    WAS    DOING 

15  SAS    WHONG. 

16  Section   2.       Title    ^2    is    ameDded    by    adding   a   section    to   read: 

17  €    9727.      Disposition   of    persons   found    coiltv    but    gentall?    ill. 

18  (a)       laoosition    of    sentence. — A   defendant    round   guilty   but 
' 9  centallY^ill   or   whose    pica    of  guilty    but    pcntally    ill   is 

20  accepted    under    the    crorisions   of    18    Pa.C.S. §_.3.iq    {rtlatipq    to 

2 1  guilty    but    Dentally    ill)     nay    have   anT    sentence   imposed    on   hia 

22  vhich    cay   lawfully    be    imposed    on    any    defendant   convicted    of    the 

2 3  sage   offense.     Before   imposi^    sentence,    the   court    sh2ll_h6ar 
2**  _test-teony  and    nafce    a    finding    on    the    issue   of   whethcr_tjie 

25  defendant   €9ft^ir;M]^6-*:e— be— ac-fi^a Ity— 43: J:   at    the    tiae   of   sentencing      <- 

26  Ig..SSy£gt:LY_nt;KrAI.I.Y.  DISABLED    AND    IN    NEiJi)    OP    TRr'AT  f'.=:nT_PUPSlLAjjT         <- 

27  TO_THE_PROVlSIOWS_OP_aKE_ACX_OP_J0LY_9jt_:»976,JP.U0r7 

2  8  rsoVN    AS    THE_"KENTAt    HEALTH    PROCEDURES    ACT.  " 

29  (h)       1r<.-a.toent. -- 

30  :{-1ir--^w-»^*^cft"<'r— '■^H>— c&at-ia^<?s-Vo  -bo-f  ont  3l4y--il-l-a^— t-^        <- 
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U  JJl AN    OFrEN'DER    V  HO    IS    SEVERELY    FESTALLY    DISABLED    VjjD_TK       <_ 

5  NE£D    or    TnEATEEM    AT    Tli£    TiaE   OF    SENTEI.CI  I.G    SHMl.    CO  NS  I_ST^F  liT 

6  WTH    AVAILABLE    RgSOOSCES,    be   provijcd    such   treatcont    as    is 

7  ^.sxchiatjicajLlY    cr    psychologically    indicated    for   his    ccntdl 
e  illness.    Treatoent    cay    be    proviJed    by   the   Bureau   of 

9  Correction,    by    the   county    cr   by    the    Departaent    of    Public 

10  Welfare    in    accordance    «ith    the   -a^t— ^4— 3^-y-^T— ^^^^'^ — fP-^^r^^-^T-        <- 

J  1  yg^;-Wt}-t    Xf^ova— as— U^e    "«cntal    Health    ?ro_cedur_es_Act^    >j.jre^  <- 

1 2  ■sJv^J4---a4sQ— ^o-v<-E^— h4s-d-4-6-s}iag-^6— ft^^^— aR-y--4^c--QViti<j— 5€-fr4^4: 

'  3  }<ga4:t^— f  aGJl-tt-y—afid-f  &t'it-fl-»e— tfe-e— 3tft^au— ef— C-org<H:-ti-e<^— e-c 

I  (|  c-frunt  y-4ail  ■  — 

16  -t-fe^— "lto&^-a4 — H<saJrt^^--t^-frC€-^~e&— fr^tT-"--4^|c-gd^^4g;r|oi£J-r^-Q— fee 

1 7  ■e€-E-t-aJ4^y--r-3ri- at    re^-t-e-iK^ifrq    aii  3  .  coprefre-gg    c\}rpu  jgt-^<>— t->H.-s 

13  cboDt;-= — 5>>a3r-l    be    tr-a-^s£oE-:€d    froa    the    °uroouof  CorroctioB— e-t 
9  -t-be— &<H^5■fe^^— =iail    to-t-hc — g^jpartcont    ol— Pn-blic   Welfare   'ipor.-4^ 

>0  €e^-fe-t#jree>-ire£— e-g— t4te— evaj-yet j-u-^  P5y-ct>-i:et-=4r3^ — et— e-SYcAe-t-e^-i-GAr 

;  ]  »bat    j^pg»y-f  A-a4e~B€flfc^e4r— ^jlth- tf-5^4rfrea^— #^e-irjritittc  e^— fi«^ 

;2  e-)c4r&4"  w i  t  h  i  a— t-ho-  ■  t  r  eR-6-f^t-g4^»^j  <} o n oy  .  - 

!3  (3)       If    jf^e^-4ft-Jr4ri-a4-€^»4rtfdtiofr-feY-v>re— ^g^^^^ 

:i»  gef^<=-Gt-i^o&-&-g— 4he— <?mH>t-Y — ^a44-^iH:   dc  f  efi4ii6^-lG^rftg^ 

•5  4-ga:fv€-g^rrc  J    vjrtrkir.-a  ^e^od    of  ;  6  0— ja-y^^-t-o-^tje -jg^Mgi^cgj^^j 

'6  -ruHie   Welfare    *- bca -Vhe— ;^i-^e-a»— ^-f^gggf g€f*;gjr^rlh^r^^gfe!t 

f  -=iail    cay    r.-jhe — s-aej^— t-t^^fts-S-c-g— ef— a    pcrs-oft— ?oa^»d— &^>fit^»"<lly    i-44— aA 

9  j_<T<--4<Ejeg4^fit-— aad-the— Atr4og»«iY-#«r— t^ft€-€eg;H3fM^c^l:th:^gjjigg 

0  r;dfti-'*tf;t-fa» irve— j»€a£-4rft<i-b<-Tef^   an    iff JepeR4<:-a^— Jeei^j^o-fv-frafc<r-T 
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45z±±rJ±ig£S±5±Jr:^^Jli:gg£±rJ±±:3gJnirTtf»cs?-^g^^**i'i€g-e<vJ— ^^4 
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^sTEX  ^^>J^-ft-Vg— t^^ft^a-i — ^e^4-' 


-t—  f  ac-i-i-i  *:  ice- ^  a— it- 


-ot 


■"  it  !.i  if:  _^  jjfe-r^g^aef  ef^i?4-ftQ— a-q-c-B&v-r-  , 

■4^    (2)       The    cost    for treatocnt   of   offenders    found    guilty      <- 

tijt_36ntallj;_ill^    coBiBiittcd    to    the    custody    of    the    Bureau    of 
Correctian    and    transferred    to    a    c-^ntal    health    tacj^lity    shall 
be    toriie   by    the    Ccpponuoalth. 

Jcj Discharge    report . --When   a    treating   facility   designated 

hy    cithgr   the    Bureau    o'&   Correction    or    the    Dcpartinc-nt    of    Public 
Vfelfare    discharges    such    a   defendant    froc   treatpfnt    prior    to    the 
expiration    of    bis    caxinuc    sfentence,    that    treating    facility    shall 

tracsait    to   the    Pennsylvania Eoard    of    Probation    and   Parole,    the 

correctional    facility   or   coun^tjr_ ja^j^g_j^ich_thg^oj^feDder    is 

being    returned,    and    the    sentc-ncing judge    a    lopoit    oii    tb^ 

condition   of   the    offend er,    together    with    the    rea sons    for    its 
ludgpentg,    which    describes: 

JJJ The    defendant's    behavior. 

J2X The   course    of    trcatwent. 

_{3J The    potential    for    recurrence   of   the    behavior. 

_(UJ The   potential    for   danger    to    hieself    or    the    public. 

J5] Reconaendat  ions    for    future    treataept.T — F"crelc2_-sg  <- 

g-^o^ugxz:gg^§5gSJ^:;:_ 

JdJ rrcrelease    and    parole   conditions. --An   offender    vho   is 

discharged    fron    treatcent    cay   be    placed    on    prerelease    or    parole 
F.ranus    under    the   saite    teres    and    laws    applicable    to   any    other 
offender.    Psychological    and    psychiatric   counseling    and    treatJ:fcnt 
ray    be    reguired    as    a    condition   of    such    status,    failure    to 
cont  ifiue    tre.\tpejit,    except    by    agreement    of    the    supei  vising 
cu  1 1  or  it^j[_shalJ_bc_a_baFis_  f  ort  err  ifia  t  ing    I' '^fi;?!  *•':??._  5^*.'^  \?s_or 
i  -i?.^ _i liJ * ii; 9 _S?.£ol §_A'ipi?  1  i 99—  hear  ings  .  _ 
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jej jarole    zzcz  =  C-jz 


.■^ .  — , 


;-*.  f.w-?e?9?^— 5-! 


ie-tr^-fr'aViftj 


5  -5^fg±±rJ.g±§r^^i±^ee?g^gj:^^j4gj^he    THZ    par  ol  ipg"  auj_horit  y    ray      <- 

6  consicfer_tbf_of fender    for    yarole    pursuant    to   other    lav_or 

f      adeinislrat  Lverules.    When    the    P3r3li_[u^_aujL  hor  itx_99.ggig6  rs   the 

8  offender    for_parolej    it   shall    consult    yith    the    treating    facility 

9  at    vhich    the_offenaer    is    beim    treated    or    from    which    he   vas 
0     .discharged. 

''  (f)       Frobdt  ion. --_ 

(  M lj[_aD_£^f  £6cdcr_vhg_is_founJ_jjuilt]t_but_£.gnrailY    ill 

is    placed   on    probation, the   court    MAY,    upon    rcconeerida t ion    of      <- 

■ljlg-jj^trj,ct_attcrng3_g^^4j_£3_upgw    lTS_p.iX    ISI7I  ATIVl,    caV.e        <- 
trcatgept   a    condition    of    protji_tion. 


J2j acports   as  spocified    by   the   trial    -judge    shall    be 

filed    with    the    probation    officer    and    the    sent cncinq_coort. 
failure    to  continue    treataent,    including    the    refusal    to    taV.e 
sucb    drugs   as    cay    be    prescribed^    e£cept    by    agreecent   of    the 
seiitgDcin2_£OM21_£faaj_l_be_a_ basis    for    the    institution    of 
probatiop_violatjcn_h€ar iji^^_T_be_  period    of    probation    shall 
be    the   caxiaupjEergittgd    tv    lav    and    shall    not    be   reduced 
vithout    receipt    and   <^od  jidcratjonby    the   court    of    a 
S2±«i?i*3i^€_^i!l*A-^^*^TH_SlATUS_repprt_JX^:£_.'tha^  <_ 

Hubsect ion    (c) . 

J  3) Treatment    shall    he    Pro^ idedbj^an    a  gcncy  of    APPROVED      <- 

]?J_lJlg..P£Bg£i3ggi-gf-P^JjMc_J!gJ:fjg£g.  or,    vith    the   approval_of 
the    sentencit^^j    court    and    at    individual    6  y:P.en^^fc,_bj'_pr  i  va  t  g 
agencies,    private    physicians   or    other    pontal    health 
personnel  ._Ar£§if  l-i^i^i^rfff  ?f  r_  *_15JiI^Ir_jif  ALTHSTATUs  <- 

-    6    - 
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1  f  -POST,  COSTAINIKG  THE  I  li  FCt.^.  AT  ICN  SLT  rOMK  IK  SUESLCTION 

2  (C)  .  shall be  filed  uith  the  prota'.^on  o£iiccr  and  the 

3  septenciat^  court  everv  three  months  during  the  period  of 

(J      probation.  If  a  rotioD  op  a  petition  tj  discontinue  probation 

5  is  cade  by  the  defendant,  the  probation  officer  slell  request 

6  a  repcrt  as  specified  from  ttie  treatiaq  facil.j.tj^ 

7  -E€-6ti^«— 3-. ?t.e— ae^.— e^-^^aly— 9r— }»^&— (PrJ..r€4?-r-"?--&.  Ti3)  ,  V.r.e^v^    <- 

6  -eo-  the  ■  "  j;-&ftt-»4:— }fea-J:-t^P^e^£-eda^€g— A-g^/-"— is -ref-e:)  jr-ej— ieso^-a^— a-s 

9  4*€-ea*irS4rO^V-^f4-tK-Vfae— ^£-evi-«ieBG-of--^*-^a^<;^ST-V-  3-'^''— a«-d— "^3 

11  -^e^^e*— :»— 3-, Thic  JC-tr-sJ-aU-fea^^e— egf-fr&t— i-Fi~&3-&^-g;vy-5-.- 

12  SECTION    3.        IN    OPDKR    TO    IPFLEflENI    TilE    PHOVISIOKS   OF    IJ2  <- 

13  PA.C.S.     §    9727(B)  (2)      (RELATING    TO    TnEATnENT) ,    THS    COSTS    SHALl    BE 
1"*  ElVIDED    EET«EEH   THE    COH.ICSWFA  ITH    AND    THE    COUNTIES    FOK    ALL 

15  PEBSOKS    PRESENTLlf    ONDERGOIKG    IREAT.IENT    PJRSIIANT    TO    SECTION    IOC 

16  0?    THE    ACT    OF    JULY    S,     1976     (?,1.817,     NO.  1U3),     KHOSK    AS    THE 

17  "KEKTiL    HEALTH    PROCEDURES    ACl,"    AND    FOK    ALL    PERSONS    CCKMITTED 

18  PORSOANT    TO    U2    PA.C.S.     ^    9727     (RELATING    TO    DISPOSITION    0? 

19  PERSOKS    FOOKD    GUILTY    BUT    MEKIAILY    ILL)     ACCORDING    TO   THE 

20  FOLLOWING    SCHEDULE: 

21  (1)       FOR    FISCAL    YEAR     1982-1983    THE    CC'.INTY    SHALL    PAY    S120 

22  PER    DAY    AND    THE    COinOKW  SA  LT  H    THE    ■?E.='.AI  NiiST..         '», 

23  .•       (2)       FOR    FISCAL    YEAR     1903-198^    THE    COJStY    SHALL    PAT    S80 
20                PER    DAY    IND    THE    CCn.lOHWEA  ITH    THE    F  E'.Al  |.i)£R. 

25  (3)       FOR    FISCAL    YEAH     198U-1985,     IHE    COUNTS    SHALL    PAY    SiJO 

26  PER    DAY    AND    THS    COMMON -EALTH    THE    RE>;AIHDE3.     THEI^LAFTEP    THE 

27  COr.«OH".EALTH    SHALL    PAY    ALL    COSTS. 

28  SECTION    U.        THE    PROVISIONS    OF    TiflS    ACT    SHALL    BE    SEVERABLE-    IF       <- 

29  ANY     PBOVISIOK    OF    THIS    ACT    Oh    THE    APPLICATION'    IHEREOF    TO    ANY 

30  PEBSCK    OB    CIRCU?1STAHCE    13    HELD    ll^VAMO,    THE    Rrl.-AIKPEK    OF    THIS 

-    7    - 
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1  iCT,     AKD    TciZ    A  ??LI  C  A71  OK    OF    SJCH     ?S0VI5Xl;I    TO    OTHER    PIFSOKS    Of. 

2  CIRC'J.-.SIANC£5,     SHALL    NOT    3£    AFitCTtD    7r.i.T-hY,     DMESS    Ihz,    COURT 

3  FINDS    THAT    TH£    VALIC    PROVISICNS    0/    THE    ACT    lif:    50    ISSISTIALLY 
U  AND    IKS2PASABLY    CONNECTED    WITH,    AND    SC    PZ  PlJlD    UPON,    THE    VOID 

5  PBOVISION    OR    APPLICATION,    THAT    IT    CAHKOT     bE    PRESUr.ED    THE    GENERAL 

6  ASSEnail    WOULD    UAVE    ENACTED    THE    EEriAlNIKo    VALID    FHCVISlObS 

7  WITHOUT    TKS    VOID    ONE;    OB    UNLESS    THE    COJF-T     FINDS    THAT    THE 

8  PEBAINING   VALID   PBOVI^IOSS,    STANDING    ALOVH,     ARE    lUCCiiPLiJTE    ANt 
5  ARE    INCAPABLE    OF    BEING    EXECUTED    IS    ACCORDANCE    WITH    THE 

10  LEGISLATIVH  INTENT. 

11  SECTION  5.   THIS  ACT  SHALL  APPLY  TO  ALL  IKDICTKENTS  OB 

12  INFOBKATIOas  FILED  CN  OB  AFTER  THE  EFFECTIVE  DATE  CF  THIS  ACT. 

13  SECTION  6..   THIS  ACT  SHALL  TAKE  EFFECT  IS  90  DAYS. 

Mr.  Gekas.  This  meeting  is  adjourned.  Thank  you  very  much, 
Howard. 
[Whereupon,  at  12:20  p.m.,  the  subcommittee  was  adjourned.] 


REFORM  OF  THE  FEDERAL  INSANITY  DEFENSE 


THURSDAY,  APRIL  21,  1983 

House  of  Representatives, 
Subcommittee  on  Criminal  Justice 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  John  Conyers,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Conyers,  Berman,  and  Gekas. 

Staff  present:  Michael  E.  Ward,  assistant  counsel,  and  Raymond 
V.  Smietanka,  associate  counsel. 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

We  continue  hearings  on  H.R.  1280  and  related  bills  to  modify 
the  insanity  defense.  This  is  the  third  hearing. 

We  are  exploring  several  matters.  First,  the  proper  scope  and 
definition  of  the  insanity  defense.  Current  Federal  law  uses  the 
ALI  test— a  defendant  is  not  guilty  because  of  a  mental  disease  or 
defect  if  he  or  she  lacks  substantial  capacity  either  to  appreciate 
the  wrongfulness  of  his  or  her  conduct  or  to  conform  that  conduct 
to  requirements  of  the  law.  Some  of  the  bills  before  us  would  abol- 
ish the  insanity  defense,  limiting  mental  issues  to  the  elements  of 
the  offense.  Others  would  modify  the  defense  by  eliminating  the  vo- 
litional portion,  which  excuses  conduct  the  defendant  could  not 
control. 

Another  issue  before  us  is  the  question  of  proof  Federal  law  re- 
quires proof  of  a  defendant's  sanity  beyond  a  reasonable  doubt.  We 
are  also  exploring  the  scope  of  psychiatric  testimony.  And,  finally, 
we  are  examining  the  Federal  procedure  for  commitment  of  per- 
sons found  not  guilty  by  reason  of  insanity. 

Our  first  witness  is  one  who  has  helped  us  greatly.  Prof  Stephen 
J.  Morse,  University  of  Southern  California  Law  Center  and  School 
of  Medicine.  If  you  would  come  forward  now. 

You  testified  last  Congress  rather  convincingly  about  the  defini- 
tion of  insanity  and  on  other  issues.  I  think  you  have  another  per- 
spective that  you  would  put  before  us.  You  are  here  on  behalf  of 
the  American  Psychological  Association  and  the  Association  for  the 
Advancement  of  Psychology. 
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TESTIMONY  OF  STEPHEN  J.  MORSE,  PROFESSOR  OF  LAW  AND 
PROFESSOR  OF  PSYCHIATRY  AND  THE  BEHAVIORAL  SCI- 
ENCES, UNIVERSITY  OF  SOUTHERN  CALIFORNIA,  ON  BEHALF 
OF  THE  ASSOCIATION  FOR  THE  ADVANCEMENT  OF  PSYCHOLO- 
GY AND  THE  AMERICAN  PSYCHOLOGICAL  ASSOCIATION 

Mr.  Morse.  I  am  here  on  behalf  of  the  Association  for  the  Ad- 
vancement of  Psychology  [AAP]  and  the  American  Psychological 
Association.  But  I  should  say  that  the  views  I  will  express  are  my 
own.  The  executive  director  of  the  AAP,  Clarence  Martin,  gave  me 
the  following  charge:  Just  contribute  to  the  debate. 

Mr.  CoNYERS.  All  right.  Fine. 

We  will  put  your  entire  statement  into  the  record.  It  is  a  rather 
long  one.  We  will  let  you  proceed  in  your  own  way. 

Mr.  Morse.  Fine.  Thank  you  very  much.  It  is  a  privilege  to  be 
here.  Let  me  say  by  way  of  introduction  that  I  very  much  support 
most  of  H.R.  1280.  I  think  that  it  is  a  most  significant  piece  of  in- 
sanity defense  legislation.  Some  aspects  of  it  are  truly  innovative 
and,  for  the  first  time,  create  the  potential  that  business  will  not 
be  as  usual  in  insanity  defense  cases. 

I  would  like  today  to  discuss  in  brief  some  of  the  issues  that  I 
still  think  could  be  addressed  in  the  bill  to  make  it  even  stronger. 

First,  let  me  talk  about  the  insanity  test  itself.  I  know  you  have 
received  objections  to  the  use  of  the  word  "understand."  Let  me 
urge  you  to  retain  the  word  "understand,"  a  perfectly  fine  word.  I 
think  there  is  more,  to  use  the  technical  word,  "baloney,"  about 
the  differences  in  specific  words  like  "understand"  or  "appreciate." 
I  don't  think  words  like  that  make  a  bit  of  difference  to  a  jury.  I 
don't  think  they  make  a  bit  of  difference  in  terms  of  the  scope  of 
psychological  testimony  that  will  be  admitted  into  evidence.  In  fact, 
given  the  difference  between  "understand"  and  "appreciate,"  I 
prefer  "understand."  It  is  a  more  everyday,  comprehensible  term 
for  lay  jurors. 

Also,  I  think  the  test  proposed  is  a  proper,  ethical  standard  for 
who  ought  to  be  excused.  People  who  do  not  understand  the  wrong- 
fulness of  their  conduct  are  the  sorts  of  people  who  ought  to  be  ex- 
cused. I  should  say  in  general  that  you  and  the  committee  mem- 
bers that  support  this  bill  are  to  be  commended  for  doing  the  right 
thing.  Maintaining  the  insanity  defense  is  doing  the  right  thing. 

Let  me  talk  about  the  phrase  "mental  disease  or  mental  defect" 
in  the  test.  I  think  that  it  is  an  unfortunate  phrase.  I  know  it  is  the 
phrase  that  is  traditionally  used  in  all  insanity  defense  tests,  but  it 
is  unfortunate  for  at  least  three  reasons.  First,  it  is  a  medical 
phrase  and,  thereby,  will  tend  to  confuse  juries  about  the  differ- 
ence between  medical  and  legal  issues.  Second,  it  is  very  vague; 
even  in  the  mental  health  context  it  would  be  vague.  And,  third,  it 
appears  to  contradict — and  I  only  say  appears  to  contradict — pro- 
posed rule  413  of  the  Federal  Rules  of  Evidence,  which  would  bar 
psychiatric  or  psychological  diagnoses.  As  you  know,  by  the  way,  I 
support  rule  413  very  strongly. 

What  I  think  you  ought  to  do  is  simply  to  take  out  the  phrase 
"mental  disease  or  mental  defect"  and  put  in  a  legal  definition  of 
that  phrase  instead.  The  insanity  test  is  a  legal  one,  after  all,  and 
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why  not  insert  the  actual  legal  equivalent  of  "mental  disease  or 
defect." 

As  I  say  in  my  written  statement,  in  the  interest  of  benevolent 
fraternal  relations  with  the  psychiatrists,  I  derived  from  their  Posi- 
tion Statement  on  the  Insanity  Defense  test  the  legal  definition  they 
suggest  for  the  meaning  of  the  phrase  "mental  disease  or  mental 
defect." 

I  think  the  better  test  would  be  this:  "It  is  a  defense  to  a  prosecu- 
tion for  an  offense  against  the  United  States  that,  at  the  time  of 
the  conduct  alleged  to  constitute  the  offense,  the  defendant's  per- 
ception and  understanding  of  reality  was  grossly  and  demonstrably 
impaired  and,  as  a  result  of  that  impairment,  the  defendant  did  not 
understand  the  wrongfulness  of  that  conduct." 

In  other  words,  the  test  would  include  a  phrase  that  describes  ex- 
actly the  sort  of  nonculpable  behavior  that  would  lead  to  the  requi- 
site lack  of  understanding  of  wrongfulness  that  should  lead  to 
excuse.  The  test  would  thereby  avoid  using  the  phrase  "mental  dis- 
ease or  defect,"  which  leaves  juries  to  wonder  about  what  is  the 
right  disease.  The  revised  test  points  directly  to  the  behavior  that 
counts.  If  a  person  is  really  demonstrably,  grossly,  out  of  touch 
with  reality  and,  because  of  that,  he  does  not  understand  the 
wrongfulness  of  his  conduct,  that  is  the  right  sort  of  person  to 
excuse. 

The  phrase  "mental  disease  or  defect"  must  be  given  a  legal  defi- 
nition anyhow,  and  the  psychiatrists'  suggestion  is  a  perfectly  good 
one.  Not  only  that,  it  is  well  within  the  province  of  lay  jurists  to 
understand.  Everyone  understands  what  it  means  to  be  really  out 
of  touch  with  reality.  Words  like  "crazy"  come  immediately  to 
mind,  and  I  think  those  are  the  right  words.  Indeed,  such  a  change 
will  avoid  confusion  about  what  is  a  medical  issue  and  what  is  a 
legal  issue.  Furthermore,  to  the  extent  there  is  any  apparent  con- 
tradiction with  rule  413,  you  will  do  away  with  that  apparent  con- 
traction because  one  of  the  arguments  against  rule  413  is  as  fol- 
lows: "The  threshold  requirement  for  legal  insanity  is  a  mental  dis- 
ease or  defect,  but  they  won't  let  us  give  it  a  name."  The  proposed 
change  avoids  the  problem  and  the  confusion  thinking  the  test  is 
somehow  medical. 

I  don't  see  how  anyone  can  object  to  the  proposed  change. 
Indeed,  it  uses  exactly  the  definition  of  mental  diseases  or  defect 
the  psychiatrists  would  give.  If  it  is  the  exact  definition,  why  not 
put  it  in  the  test  instead  of  confusingly  using  mental  disease  or 
defect?  I  am  not  saying  that  my  proposal  is  the  exact  language  that 
should  be  adopted,  but  something  like  that  should  be  used. 

Mr.  CoNYERS.  What  is  the  argument  that  the  other  side  would 
advance  against  this? 

Mr.  Morse.  I  can't  imagine  one,  frankly,  unless  someone  wants 
to  argue  that  the  test  for  legal  insanity  ought  to  be  a  medical  test. 
But,  we  are  much  too  far  along  in  the  debate  now  for  anyone  sensi- 
bly to  argue  that.  It  is  hard  to  imagine  a  reasonable  objection  to 
using  a  good  nontechnical  legal  definition  for  the  phrase  "mental 
disease  or  defect."  Indeed,  it  is  not  all  mental  disease  or  defects 
that  excuse,  nor  is  it  any  particular  diagnosis  that  excuses.  It  is 
certain  sorts  of  behaviors  that  excuse,  and  those  behaviors  are 
gross  impairment  of  reality  testing.  By  and  large,  people  aren't  ex- 
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cused  in  insanity  defense  cases  unless  they  are  plenty  crazy.  What 
"gross  impairment  in  reality  testing"  describes  is  the  folks  who  are 
very  crazy.  My  sense  is  that  the  psychiatrists  and  the  psychologists 
would  accept  the  suggestion  for  a  legal  definition  of  mental  disease 
or  defect  in  the  test. 

Now  let  me  turn  to  the  virtues  of  proposed  rule  413,  which  would 
prohibit  the  use  of  diagnoses  in  insanity  trials.  This  is  in  many 
ways  the  most  innovative  change  that  you  have  made  in  the  law. 

Now,  I  know  you  are  receiving  a  lot  of  criticism  about  this.  A  lot 
of  folks  don't  like  it.  They  think  that  somehow  their  professional 
toes  are  being  trod  upon  and  the  like.  But  I  am  going  to  try  to  ex- 
plain, as  I  do  in  my  statement,  why  rule  413  does  not  tread  on  any- 
body's toes,  why  it  implies  no  disrespect  whatsoever  for  psychia- 
trists and  psychologists,  and  why  it  is  that  in  fact  this  rule  really 
might  change  business  as  usual  in  insanity  trials. 

The  most  important  reason  for  prohibiting  diagnoses  is  that  a 
diagnosis  is  simply  not  relevant  to  legal  insanity.  The  behaviors 
that  the  defendant  exhibited  are  clearly  relevant.  What  the  defend- 
ant was  thinking,  feeling,  acting  are  relevant  to  the  determination 
of  whether  he  was  out  of  touch  with  reality  and  whether  or  not  he 
lacked  understanding  of  the  wrongfulness  of  his  conduct.  But 
whether  he  is  schizophrenic  doesn't  tell  us  that.  A  schizophrenic 
may  or  may  not  be  legally  insane — the  label  doesn't  tell  us,  howev- 
er. 

I  see  absolutely  no  reason  why  irrelevant  evidence  should  be  ad- 
mitted into  testimony.  It  would  be  very  relevant  to  know  that  a  de- 
fendant was  delusional,  that  he  thought  his  victim  was  a  member 
of  a  plot  against  him,  for  instance.  But  the  fact  that  he  had  the 
diagnosis  of  x  versus  y  would  simply  not  be  relevant  to  the  determi- 
nation of  legal  insanity. 

Rule  413  would  fully  allow  psychiatrists  and  psychologists  to 
bring  the  full  weight  of  their  expertise  to  bear  on  the  legal  ques- 
tions. There  is  nothing  in  rule  413  that  prohibits  psychiatrists  and 
psychologists  from  giving  a  history  of  the  defendant's  behaviors  rel- 
evant to  the  offense  or  prohibits  them  from  describing  the  behav- 
iors themselves  at  the  time  of  the  offense.  The  richest  clinical 
detail  would  be  available  to  the  factfinder.  The  only  thing  would  be 
irrelevant  labels. 

Why,  one  may  ask,  should  we  keep  out  irrelevant  labels?  What  is 
the  big  deal?  Well,  there  are  a  bunch  of  big  deals.  Prohibiting  irrel- 
evant labels  will  avoid  confusion  and  prejudice. 

First,  in  the  insanity  defense  cases  I  have  been  involved  with,  a 
vast  amount  of  the  attention  of  the  professionals  get  improperly  di- 
verted to  a  discussion  of  what  is  the  appropriate  diagnosis.  That  is 
a  waste  of  time  in  a  courtrrom.  What  the  fact  finder  wants  to  know 
is  what  was  the  defendant  thinking,  feeling  and  doing,  what  was 
going  on  in  his  head?  That  information  will  tell  the  fact  finder  if  in 
fact  the  defendant  lacked  the  requisite  understanding  of  wrongful- 
ness. Involved  testimony  about  diagnosis  simply  diverts  the  atten- 
tion of  the  jury,  of  the  judge,  of  the  whole  case  away  from  the  exact 
issue  involved,  which  is  whether  the  legal  test  is  met. 

Second,  jurors  don't  understand  psychiatric  labels.  I  can  give  you 
a  wonderful  piece  of  anecdotal  evidence  about  this.  I  gave  the  ex- 
ample in  the  written  statement  that  schizophrenia  is  often  thought  of 
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as  the  split  personality  disease — which  it  is  not,  of  course.  Jurors, 
lay  people,  commonly  think  of  it  as  the  split  personality  disease. 

Mr.  CoNYERS.  So  do  I. 

Mr.  Morse.  While  my  secretary  was  typing  the  statement — and 
this  woman  is  about  to  get  her  Ph.  D.  in  international  relations — 
she  came  to  me  and  said,  "It  is  not  the  split  personality  disease?" 

Why  should  the  law  allow  confusing  labels  if  they  are  irrelevant? 

One  could  argue  in  response  that  the  law  should  permit  psychia- 
trists and  the  psychologists  to  explain  and  educate  the  jury  about 
the  labels.  But  why  should  they  do  that?  It  is  irrelevant  and  a 
waste  of  time.  Why  have  lay  jurors  educated  about  something  they 
don't  need  to  know  to  make  the  necessary  legal  determination? 

A  third  point  on  the  issue  of  confusion  and  prejudice  produced  by 
using  diagnostic  labels  is  this.  Once  one  hears  labels  about  disease, 
one  hears  words  like  "schizophrenia"  or  "bipolar  affective  disor- 
der" or  something  of  the  sort,  one  tends  to  prejudge  the  question  of 
responsibility  and  to  think  no  responsibility.  Disease  talk  tends  to 
make  us  think  no  responsibility  exists  by  definition,  when  in  fact 
the  issue  to  be  determined  is  whether  the  legal  test  is  met.  I  want 
that  question  begged  as  little  as  possible.  I  think  avoiding  diagnoses 
will  help  do  that. 

Last,  prohibiting  diagnoses  will  produce  a  major  benefit  for  the 
law  and  the  mental  health  professionals  alike.  Prohibiting  diagno- 
sis will  cut  down  enormously  on  the  battle  of  the  experts,  because 
it  is  quite  clear  that  experts  are  much  more  likely  to  agree  on  the 
actual  descriptions  of  behavior,  their  clinical  observations  about 
what  the  defendant  thought,  felt  and  did,  than  to  agree  about  diag- 
noses. 

Where  are  the  experts  disagreeing?  They  are  disagreeing  on  diag- 
nostic labels  and  on  ultimate  legal  conclusions,  which  are  not  scien- 
tific matters  in  any  case.  Why  confuse  juries  and  waste  time  with 
the  battles  of  the  experts  about  irrelevant  or  nonscientific  things? 

Mr.  CoNYERS.  They  are  going  to  argue — I  think  that  thing  that 
got  me  nodding  with  the  doctors  was  that  if  we  can  describe  all 
this,  why  can't  we  attach  the  label  on  it? 

Mr.  Morse.  I  have  just  given  what  I  think  is  a  series  of  very  good 
reasons  about  avoiding  confusion  and  avoiding  prejudice. 

Mr.  CoNYERS.  They  are  saying  that  we  are  doing  everything  we 
are  talking  about  without  labeling  it,  and  that,  they  claim,  could 
lead  to  even  further  confusion,  that  nobody  ever  spoke  the  name  of 
all  of  the  description  upon  which  there  may  have  even  been  agree- 
ment. 

Mr.  Morse.  Yes,  I  have  heard  that  argument. 

It  seems  to  me  the  argument  that  a  disorganized  list  of  descrip- 
tions will  confuse  the  jury  more  than  a  label  is  not  a  reason  to 
allow  diagnoses.  That  admission  is  an  indictment  of  the  experts. 
Any  competent  expert  worth  his  salt,  ought  to  be  able  to  avoid 
giving  some  kind  of  disorganized  helter-skelter  list  of  symptons.  He 
ought  to  be  able  to  describe  in  a  coherent,  organized  fashion  the 
particular  behaviors  relevant  to  the  legal  standard.  If  that  is  done 
competently,  there  is  not  going  to  be  any  jury  confusion. 

I  believe  that  the  strong  desire  to  be  able  to  give  a  diagnosis  is  a 
matter  of  professional  pride  and  prerogative.  Mental  health  experts 
wish  to  show  that  they  are  scientists.  But  I  don't  think  that  law  is 
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implying  any  disrespect  whatsoever  for  psychologists  and  psychia- 
trists if  the  law  prevents  them  from  using  these  labels.  The  law  is 
simply  asking  them  to  do  what  is  relevant  for  it,  and  not  to  do 
what  is  confusing  or  prejudicial.  That  is  not  disrespectful. 

It  is  argued  that  only  bad  or  unsophisticated  mental  health  ex- 
ports give  diagnostic  conclusions  without  giving  reasons.  One  used 
to  hear  the  same  argument,  by  the  way,  about  the  ultimate  legal 
issue:  That  only  bad  psychiatrists  and  psychologists  provide  an 
opinion  about  legal  insanity  without  giving  reasons. 

But  on  both  those  issues,  even  if  experts  give  reasons,  the  law 
should  still  prohibit  both  the  ultimate  legal  conclusion  and  the  di- 
agnosis. First,  the  ultimate  legal  issue  is  not  a  scientific  issue.  Why 
should  they  be  entitled  to  an  expert  opinion?  I  fully  support  rule 
704.  Second,  even  if  experts  give  their  reasons  about  diagnoses,  the 
diagnoses  are  irrelevant.  The  law  does  not  care  whether  Hinckley 
or  any  other  defendant  suffers  from  schizophrenia,  schizotypal  or  a 
schizoid  personality  disorder.  That  is  not  the  issue. 

The  real  issue  is  this:  Was  the  defendant  so  out  of  touch  with  re- 
ality that  he  lacked  understanding  of  wrongfulness?  To  determine 
that,  the  law  does  not  need  labels.  For  that,  what  the  law  needs  is 
rich  behavioral  descriptions.  Permitting  testimony  about  the  label 
is  just  going  to  invite  disagreement,  confusion,  and  prejudice. 

Mr.  Gekas.  One  thing  that  troubles  me,  and  I  have  been  thinking 
about  it  ever  since  the  proposal  was  first  made  that  the  psychiatric 
and  psychological  community  ought  to  be  restricted  to  witness  tes- 
timony rather  than  expert  testimony  in  this  field,  I  have  been 
thinking  about  the  actual  application  in  trial.  Once  the  direct  testi- 
mony has  been  completed  by  a  psychiatrist,  I  am  wondering  if  the 
rules  of  evidence  would  prevent  the  cross-examining  defense  attor- 
ney from  saying  "Isn't  what  you  just  described.  Doctor,  severe 
paranoia?" 

Mr.  Morse.  Yes. 

Mr.  Gekas.  Now,  the  defense  attorney  is  getting  a  diagnosis  in 
the  record,  if  the  rules  of  evidence  do  not  restrict  the  cross-exami- 
nation to  that  which  was  brought  out  in  direct  examination — this 
is  a  very  fine  line — and  the  judges  are  leaning  over  backwards  to 
allow  fuller  cross-examination.  Now  we  get  into  a  battle  of  the 
same  type  that  the  statute  is  trying  to  avoid  within  the  rules  of  evi- 
dence rather  than  in  the  statutory  prohibition.  Have  you  thought 
about  that  at  all? 

Mr.  Morse.  Yes;  I  have  thought  about  it.  That  is  a  darn  good 
point.  In  fact,  one  thing  noted  in  my  written  statement  is  that  I 
can't  promise  you  that  clever  lawyers  won't  try  that  sort  of  ploy  to 
get  around  the  clear  intent  of  rule  413. 

Let  me  tell  you  what  I  would  do  if  I  were  the  prosecutor  or  if  I 
was  the  opposing  counsel.  I  would  jump  and  raise  an  objection  and 
say  that  diagnoses  are  prohibited  either  on  direct  or  cross,  redirect 
or  recross.  I  think  you  will  have  a  clear  legislative  history  here 
that  diagnoses  are  not  meant  to  be  admitted  in  any  guise.  Without 
the  prohibition  of  rule  413,  diagnoses  are  surely  going  to  come  in, 
and  the  law  is  going  to  have  all  of  the  usual  problems  with  them. 

With  rule  413,  I  think  a  judge  would  be  perfectly  within  his 
rights  to  sustain  an  objection  to  the  question  you  hypothesized:  to 
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direct  the  witness  not  to  answer,  and  to  limit  the  scope  of  cross- 
examination. 

Mr.  Gekas.  What  I  am  thinking  about  is  whether  we  ought  not 
to  be  thinking  about  bolstering  it  by  actually  inserting  a  rule  of 
evidence  pointed  to  the  already  established  rule  that  you  cannot 
cross-examine  on  what  has  not  been  brought  out  on  direct  and  pin- 
pointing the  legal  conclusions  or  medical  conclusions  of  this  type. 

Mr.  Morse.  Anything  you  want  to  do  to  bolster  the  prohibition 
on  diagnoses  is  fine  with  me.  If  rule  413  works — and  let's  hope  it 
does  in  terms  of  what  the  legislative  intent  would  be — if  it  works, 
it  will  really  change  business  as  usual.  Without  letting  psychia- 
trists and  psychologists  talk  about  ultimate  legal  conclusions  and 
about  diagnoses,  they  are  going  to  have  to  keep  their  eye  on  the 
ball,  and  the  ball  is  the  behavioral  descriptions. 

Mr.  CoNYERS.  The  legal  conclusions,  I  think,  even  they  have  ar- 
rived at  an  agreement  on. 

Mr.  Morse.  I  certainly  hope  so. 

Mr.  Conyers.  But  not  to  label  the  diagnosis  is  really  an  area  that 
I  just  can't  see,  for  the  life  of  me,  after  we  have  had  all  of  this  rich 
description,  which  could  confuse  the  heck  out  of  the  average  citi- 
zen, whether  you  put  the  name  on  top  of  it  or  not  is  not  going  to 
make  for  confusion  or  clear  up  anything. 

Mr.  Morse.  I  think  it  is.  First  of  all,  as  I  said,  if  the  experts  are 
doing  their  job  right,  all  that  rich  behavioral  description  is  not 
going  to  be  confusing.  They  are  going  to  be  talking  about  what  was 
going  on  in  the  defendant's  mind,  what  was  he  doing  at  the  time  of 
the  offense  and  the  history  leading  up  to  it.  That  ought  to  be  in  an 
organized  fashion. 

If  diagnoses  are  allowed,  experts  will  shift  their  focus  from  the 
rich  behavioral  descriptions  to  a  focus  on  justifying  a  diagnosis. 
Anybody  who  has  tried  insanity  defense  trials  knows  that  this  is  a 
very,  very  strong  focus.  Indeed,  the  vast  majority  of  mental  health 
testimony  will  be  about  the  appropriate  diagnosis  and  the  appropri- 
ate legal  conclusion.  It  is  impossible  to  avoid. 

Then  the  mental  health  experts  will  be  doing  what  they  do  in  a 
clinic  or  in  the  consulting  room,  where  they  have  canons  of  clinical 
science  to  resolve  these  things.  This  is  their  clinical  bread  and 
butter  and  they  are  surely  going  to  do  it  in  a  courtroom  if  they  are 
allowed  to.  But  it  is  going  to  waste  time,  it  is  irrelevant,  and  it  is 
going  to  confuse  juries. 

Mr.  Gekas.  I  just  thought  of  something  else. 

Mr.  Morse.  Sure. 

Mr.  Gekas.  Suppose  the  cross-examiner  asks,  "Well,  Doctor,  what 
you  have  just  described,  isn't  that  evidence  that  the  person  is  dis- 
eased of  mind?" 

Mr.  Morse.  That  is  a  tougher  question.  That  is  a  very  good  point. 

Mr.  Gekas.  What  that  does,  then,  is  interject  into  the  whole 
thing  again  those  things  we  are  trying  to  avoid. 

Mr.  Morse.  Again,  I  think  Judge  Morse  would  sustain  an  objec- 
tion to  that  question,  too,  on  the  same  grounds.  But  since  it  is  not 
going  to  be  Judge  Morse,  maybe  the  appropriate  answer  is  to  do 
even  tighter  drafting  as  you  suggested. 

If  you  allow  in  psychiatric  diagnoses,  1  or  2  years  from  now,  the 
next  time  someone  takes  a  potshot  at  a  public  figure,  you  are  going 
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to  have  the  exact  same  circus  atmosphere  you  have  today.  It  just  is 
not  going  to  change. 

I,  again,  cannot  promise  you  that  rule  413  will  end  the  circus. 
But  this  is  the  right  direction. 

Mr.  Gekas.  That  is  correct.  After  all,  I  think  we  are  in  agree- 
ment in  going  in  the  right  direction.  But  if  we  build  into  it  gigantic 
loopholes,  it  is  worthless. 

Mr.  Morse.  That  is  exactly  right. 

Mr.  CoNYERS.  Do  you  know  what  you  are  doing.  Professor? 

Mr.  Morse.  What? 

Mr.  CoNYERS.  You  are  carrying  the  Hinckley  case  in  three  re- 
spects— I  mean,  indirectly.  The  argument  over  labels  arose  there; 
the  burden  of  proof  question  came  up;  and  the  volitional  test  came 
up. 

Mr.  Morse.  Yes. 

Mr.  CoNYERS.  Our  bill  speaks  to  two  of  these  three  respects — re- 
versing the  burden  of  proof  and  deleting  the  volitional  test. 

We  do  all  three  right  now.  We  argue  over  whether  we  should  go 
back  to  the  labeling  practice. 

Mr.  Morse.  Don't  go  back.  If  you  go  back,  it  is  going  to  be  busi- 
ness as  usual.  You  have  really  done  something  innovative  and  cou- 
rageous. 

Mr.  CoNYERS.  But  I  don't  know  if  it  makes  any  difference. 

Mr.  Morse.  It  makes  a  difference. 

Mr.  CoNYERS.  I  don't  mind  doing  something  innovative.  I  do  that 
at  least  once  a  day  on  this  job.  That  bothers  me  not  at  all. 

But  as  much  as  I  enjoy  your  testimony,  the  fact  still  remains 
that  after  we  have  had  all  this  rich  description,  I  do  not  believe 
that  anybody  is  going  to  be  more  or  less  confused  when  you  throw 
the  label  on  top.  That  is  the  cherry  on  the  top  of  a  triple-scoop 
sundae.  By  that  time,  the  calories  don't  matter,  you  have  had  it. 

Mr.  Morse.  Let  me  give  you  another  example. 

Mr.  Gekas.  May  I  suggest  to  the  chairman  that  he  adopt  my  bill 
then,  because  it  goes  right  to  that  point  and  prohibits  legal  conclu- 
sions, but  does  not  prohibit  diagnoses. 

Mr.  Morse.  Let  me  give  you  another  argument,  then.  Suppose 
the  experts  testify  descriptions,  about  behaviors  in  the  real  world. 
Of  course,  there  can  be  some  dispute  among  the  experts  about  de- 
scriptions, but  then  at  least  they  are  talking  about  real  world  be- 
havior that  the  jurors  can  understand. 

But,  if  jurors  hear  a  dispute  about  schizophrenia  versus  schizoty- 
pal, for  instance,  all  of  a  sudden  their  eyeballs  are  rolling.  What  do 
they  know  or  care  about  schizophrenia  and  schizotypal?  If  the  ex- 
perts testify  that  the  defendant  was  walking  down  the  street  with 
his  arms  waving  and  talking  to  people  not  there,  that  jurors  can 
understand.  By  contrast,  if  they  hear  testimony  about  schizoty pal- 
schizophrenia,  they  are  going  to  be  confused 

Mr.  CoNYERS.  You  know,  on  your  behalf,  if  they  hadn't  got  into 
the  labeling  argument  in  Hinckley,  there  could  have  been  a  differ- 
ent result. 

Mr.  Morse.  They  might  very  well  have. 

Mr.  CoNYERS.  In  other  words,  in  Hinckley,  there  were  the  argu- 
ments over  labels,  their  descriptions  were  not  that  far  different. 
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Mr.  Morse.  Exactly.  Then  the  jurors  say,  "Well,  if  the  experts 
couldn't  agree,  how  can  we  agree?"  It  just  misses  the  point. 

Mr.  Gekas.  Jean  Harris  didn't  claim  insanity.  I  think  she 
claimed  self-defense.  ^ 

Mr.  CoNYERS.  You  may  proceed,  Mr.  Morse. 

Mr.  Morse.  I  would  like  to  make  one  further  point  about  this. 

Mr.  CoNYERS.  OK. 

Mr.  Morse.  In  Doctor  Sabshin's  statement  about  DSM-III  and  its 
relevance  to  the  law  that  he  presented  here,  he  spoke  about  the  re- 
liability of  psychiatric  diagnoses.  As  I  have  already  argued,  even  if 
diagnoses  are  reliable — and  they  are  far  more  so  than  in  the  past — 
they  are  irrelevant  to  the  legal  questions. 

But  let  me  say  also  that  I  think  Dr.  Sabshin  somewhat  overstat- 
ed his  case.  I  think  that  diagnoses  are  not  as  reliable  as  he  stated. 
He  used  a  figure  in  his  statement  of  0.9.  The  DSM-III  field  trials 
reported  virtually  no  reliabilities  as  high  as  0.9.  Moreover,  there 
are,  I  think,  some  severe  methodological  problems  with  the  DSM- 
III  field  trials  that  I  need  not  go  into  here. 

More  recent  evidence  about  the  actual  use  of  DSM-III  in  prac- 
tice, not  among  self-selected  researchers,  which  is  what  were  used 
in  the  DSM-III  field  trials,  shows  that  you  get  in  practice  consider- 
ably lower  reliability.  DSM-III  is  hardly  the  kind  of  absolutely 
tight,  precise  document  that  will  prevent  jury  confusion  because 
experts  are  clearly  going  to  agree  on  the  diagnosis;  they  are  not. 
They  didn't  in  Hinckley.  They  are  not  going  to. 

Mr.  CoNYERS.  Let's  hear  about  your  views  on  commitment.  Do  we 
have  general  agreement  in  that  area? 

Mr.  Morse.  Yes,  we  do. 

Mr.  Conyers.  OK. 

Mr.  Morse.  Before  I  continue,  may  I  make  one  final  point  on  di- 
agnoses in  the  form  of  special  pleading? 

My  view  on  the  use  of  diagnoses  in  the  courtrooms  was  not  pro- 
duced by  the  public  furor  over  Hinckley  or  anything  else.  I  have 
been  saying  this  in  public  for  5  years. 

Shall  I  now  talk  about  the  mental  incompetence  suggestions  or 
the  insane  offenders  suggestions? 

Mr.  Conyers.  Both  of  them. 

Mr.  Morse.  I  have  a  few  brief  suggestions  on  mental  incompe- 
tence. 

H.R.  1280  appears  to  leave  open  whether  the  Government's  attor- 
ney and  the  defense  counsel  must  raise  the  issue  of  incompetence 
to  stand  trial  when  there  is  some  evidence  for  it.  I  would  make 
raising  the  issue  mandatory.  If  due  process  requires  that  only  com- 
petent defendants  be  tried,  all  parties  should  have  the  duty  to  raise 
the  issue  when  it  is  in  the  case. 

I  think  that  you  have  an  inefficient  procedure  by  providing  for  a 
screening  followed  by  a  more  thorough  examination.  I  know  that 
some  people  will  disagree  with  me  about  this  but  I  don't  think  the 
incompetence  to  stand  trial  examination  is  all  that  complex  to  do. 
It  doesn't  require  a  lot  of  high-powered  expertise.  In  fact,  my  pref- 
erence would  be  to  have  lawyers,  criminal  trial  attorneys,  making 
the  incompetence  to  stand  trial  examinations,  not  mental  health 
professionals.  If  one  wants  to  know  whether  a  defendant  can  assist 
counsel  and  understand  the  proceedings,  ask  his  lawyer,  he  knows 
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better  than  anybody  else.  But,  in  any  case,  you  don't  need  that  long 
of  an  examination  to  assess  competence  to  stand  trial. 

So  whenever  the  question  is  raised,  one  thorough  examination 
should  be  performed.  The  screening  examination  will  cause  trouble. 
First,  you  have  a  two-step  procedure  which  is  more  inefficient;  and, 
second,  if  after  the  screen,  the  defendant  is  found  competent  and 
tried,  later  you  are  just  opening  yourself  up  to  reversals  on  the 
ground  that  a  more  thorough  examination  would  have  disclosed 
that  he  was  really  incompetent.  So  I  would  move  to  one  thorough 
examination  whenever  the  issue  is  raised.  It  can  be  done  very,  very 
quickly. 

Mr.  CoNYERS.  We  think  there  is  general  agreement  on  that. 

Mr.  Morse.  Good. 

Mr.  CoNYERS.  I  am  glad  you  support  that. 

Mr.  Morse.  I  do,  indeed. 

I  strongly  oppose  a  right  to  refuse  treatment  for  incompetent  to 
stand  trial  defendants,  except  in  the  very  rare  case  where  the 
treatment  necessary  to  restore  the  defendant  to  competence  would 
be  so  painful,  so  intrusive,  or  the  like,  that  the  State's  strongly 
compelling  interest  in  trying  a  defendant  would  be  outweighed. 
That  is  rarely  going  to  happen,  however. 

In  the  civil  area  there  should  be  an  extensive  right  to  refuse 
treatment,  but  here  the  State  has  a  compelling  interest  that  I 
think  outweighs  the  fundamental  privacy  right  to  avoid  treatment. 
The  State  has  a  right  to  try  those  who  have  been  accused  of  crime, 
and  I  think  there  should  be  no  right  for  a  defendent  to  refuse  rea- 
sonable treatment  to  restore  him  to  competence. 

It  is  perfectly  good  to  write  procedures  to  make  sure  that  the 
hospitals  behave  themselves  properly,  but  reasonable  treatments 
ought  to  be  provided  whether  the  defendant  likes  it  or  not.  Where 
probable  cause  exists,  the  defendent  ought  to  be  brought  to  trial  if 
we  can  do  so. 

I  have  some  other  comments  on  competence,  but  let  me  move  on 
to  the  insane  offenders  provisions,  lest  I  take  the  whole  morning 
and  not  let  others  speak. 

First,  I  would  clarify  and  probably  tighten  the  substantive  stand- 
ard. I  would  make  it  clear  that  the  future  dangerousness  contem- 
plated by  the  commitment  provisions  has  to  be  produced  by  reason 
of  the  impairment  of  reality  testing  that  led  to  the  acquittal  by 
reason  of  insanity  in  the  first  place.  This  is,  perhaps,  is  implicit  in 
the  bill.  But  I  would  make  it  absolutely  clear  so  that  the  judge,  the 
jury,  or  whomever,  will  understand  that  the  reason  this  person  is 
being  committed  to  a  hospital  is  not  because  he  is  dangerous 
alone — we  don't  lock  up  people  for  dangerousness  alone  in  this 
country  yet — but  it  is  because  he  is  dangerous  because  he  is  grossly 
impaired  in  his  reality  testing.  He  is  dangerous  because  he  is  crazy. 

I  would  just  clarify  that  so  that  everyone's  eye  is  on  the  ball  at 
all  times.  The  reason,  after  all — just  to  state  it  again  in  another 
way — that  we  are  locking  this  person  up  is  because  we  believe  that 
this  is  a  person  who  is  dangerous  because  he  is  in  some  way  out  of 
his  mind  and,  therefore,  special  preventive  detention  rules  are  jus- 
tified. 
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I  also  think  that  we  don't  want  to  lock  people  up  solely  because 
they  are  dangerous  or  because  they  are  disordered.  It  has  got  to  be 
because  they  are  dangerous  because  disordered. 

I  also  have  a  problem  with  the  substantive  standard,  which  ap- 
pears pretty  loose.  I  understand  that  there  are  vast  problems  with 
predicting  future  dangerousness.  But  we  are  a  free  society,  and  a 
free  society  takes  some  risks  in  the  name  of  liberty.  I  would  like  to 
tighten  up  the  standard  a  little  bit.  I  know  people  think  that  that 
means  society  is  going  to  run  a  greater  risk  because  insanity 
acquittees  won't  get  committed.  Instead,  they  will  be  more  likely  to 
be  freed  and  they  will  do  horrible  things  and  the  like. 

The  evidence  demonstrates,  however,  first  of  all,  that  most  insan- 
ity acquittees  who  were  later  released  from  hospitals  don't  go  out 
and  do  terrible  things.  In  absolute  terms  they  don't  do  nearly  as 
many  terrible  things  as  people  who  are  released  from  their  prison 
terms.  So,  the  absolute  danger  is  not  that  great. 

I  don't  mean  to  deny  for  a  moment  that  terrible  things  can 
happen;  they  can  and  do.  But  these  are  the  sorts  of  risks  I  would 
like  to  be  more  willing  to  take  in  our  society.  I  would  like  to  make 
it  clear  that  at  least  we  don't  want  to  commit  people  unless  we 
think  their  probable  dangerousness  is  more  likely  than  not,  some- 
thing that  sounds  like  a  51-percent  probability. 

One  might  then  ask  about  all  the  prediction  studies  that  show 
that  mental  health  professionals  don't  predict  accurately  better 
than  one  in  three  times  at  best.  The  probability  is  actually  going  to 
be  51  percent  or  better  in  some  individual  defendant  acquittee's 
case,  and  I  think  we  have  no  alternative  but  simply  to  make  those 
hard  decisions  in  an  imperfect  world.  We  don't  have  the  prediction 
expertise  we  would  like.  We  must  balance  that  against  liberty  in- 
terests. Tighten  the  standard  a  little  bit.  We  are  a  free  society, 
after  all. 

Mr.  Gekas.  Do  you  suggest  language?       ^ 

Mr.  Morse.  "More  likely  than  not,"  is  something  I  should  prefer, 
at  the  very  least.  I  would  be  willing  afterwards,  as  well,  to  talk 
about  different  language.  But  when  H.R.  1280  employs  a  "substan- 
tial probability,"  that  is  terribly  vague.  I  can  imagine  a  judge  or 
juror  case  deciding  a  commitment  case  involving  someone  who  has 
been  acquitted  by  reason  of  insanity  for  a  heinous  homicide,  a  really 
brutal  kind  of  homicide,  saying:  "For  a  guy  like  this,  if  I  think 
there  is  any  chance  at  all,  a  substantial  probability  is  met."  Even  if 
the  person  has  done  a  terrible  thing,  a  5-  or  10-percent  probability 
strikes  me  as  not  in  a  free  society,  the  level  of  likelihood  we  would 
want  to  use  to  preventively  detain  people. 

Society  is  faced  constantly  with  people  who  have  done  terrible 
things  and  have  been  acquitted  or  freed  for  various  reasons.  Yet, 
we  have  got  to  remember  that  we  are  a  free  society.  I  feel  almost 
hokey  saying  this,  but  it  is  something  I  believe.  What  differentiates 
us  from  so  many  other  societies  is  that  we  do  take  risks  in  the 
name  of  liberty.  I  see  no  reason  why  we  should  be  less  willing  to 
take  some  risks  in  the  name  of  liberty  here  than  in  other  areas, 
especially  since  I  think  the  empirical  evidence  is  that  society  is  not 
going  to  be  running  that  great  a  risk. 

I  have  some  other  suggestions  as  well.  I  am  discomforted  by  plac- 
ing the  burden  of  persuasion  in  fact  on  the  defendant-acquittee.  It 
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seems  to  me  that  when  we  are  dealing  with  preventive  detention — 
and  it  is  preventive  detention,  let's  make  no  bones  about  it — I 
would  prefer  that  the  burden  of  persuasion  was  on  the  Govern- 
ment. If  we  are  going  to  lock  people  up  conceivably  for  very  long 
terms — whether  in  a  hospital  or  a  hospital  for  the  criminally 
insane,  or  wherever — I  would  prefer  that  the  burden  of  persuasion 
be  on  the  Government.  This  is  not  something  I  feel  dreadfully 
strong  about,  but  I  am  uncomfortable  with  the  bill  in  its  present 
form  on  this  point. 

Also  this  bill  does  a  wonderful  job  of  balancing  the  issues  of  lib- 
erty and  incapacitation  on  the  right  to  refuse  treatment.  This  is  a 
bill  that  recognizes  that  rights  are  in  conflict.  On  the  one  hand,  we 
are  putting  people  in  hospitals,  a  place  one  goes  to  get  treated.  But 
that  is  not  the  main  reason  we  are  putting  insanity  acquittees  in 
hospitals.  We  are  putting  them  in  hospitals  because  we  think  they 
are  dangerous.  They  are  being  held  securely  because  they  are  crazy 
and  dangerous.  To  lock  them  up  is  already  a  major  infringement  of 
liberty.  It  is  a  much  greater,  distinct  infringement  of  liberty  to 
treat  them  against  their  will. 

Competent  insanity  acquittees  should  be  given  a  right  to  refuse 
treatment.  The  parade  of  horribles  predicted  by  opponents  of  the 
right — hospital  disorder,  wholesale  refusals  of  treatment — are  not 
going  to  occur.  And,  the  way  to  handle  administrative  costs  is  to 
have  the  decision  about  competence  to  refuse  made  at  the  actual 
commitment  hearing.  The  same  facts  are  going  to  be  relevant  to 
both  commitment  and  competence:  the  defendant's  mental  state, 
how  crazy  he  is.  Let  the  judge  make  a  dual  decision — commit  or 
not,  and,  if  commit,  competent  to  refuse  or  not.  If  the  issue  needs 
to  be  relitigated,  this  can  be  done  when  the  periodic  hearings  on 
the  review  of  the  necessity  for  commitment  are  held. 

That  is  another  thing,  by  the  way.  I  think  a  year  is  too  long  be- 
tween reviews;  6  months  would  be  fairer.  Given  modern  mental 
health  technology,  most  disordered  persons  can  get  shaped  up  rela- 
tively quickly.  A  year  is  a  very  long  deprivation  of  liberty.  I  under- 
stand that  there  are  administrative  costs  to  having  more  frequent 
hearings.  But,  again,  I  think  we  want  to  consider  liberty  as  well  as 
safety.  These  are  folks'  lives.  In  a  free  society,  we  don't  want 
people  locked  up  longer  than  is  necessary. 

On  the  conditional  release  point,  I  think  conditional  release 
makes  a  lot  of  sense.  I  like  the  provisions  of  section  4175.  The  only 
thing  I  want  to  suggest  is  that  you  don't  expect  too  much  from  it. 
The  resources  are  not  going  to  be  available  to  have  the  caring, 
close  contact  that  would  enable  us  to  supervise  those  who  are  con- 
ditionally released.  I  support  conditional  release  because  I  think  it 
is  a  libertarian — in  the  sense  of  increasing  liberty — intervention. 

Let  me,  if  I  may — and  I  hope  I  won't  be  accused  of  this — take  a 
cheap  shot  at  this  point.  Much  of  the  debate  about  commitment 
and  release  in  some  ways,  can  be  beside  the  point  if  there  aren't 
adequate  resources  to  properly  treat  the  people  in  the  hospitals. 
What  I  think  is  going  to  happen  is  this:  Even  if  you  provide  a  right 
to  refuse  treatment,  the  vast  majority  of  patients  are  going  to  take 
the  treatments,  especially  if  they  are  caringly  and  respectfully  of- 
fered. That  is  the  experience  in  the  civil  system,  and  I  think  that 
will  be  the  experience  here,  too. 
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But  neither  treatment  nor  the  right  to  refuse  it  is  worth  much 
unless  there  is  actually  enough  money  to  provide  adequate  mental 
health  professionals  and  adequate  care.  Providing  such  resources  is 
not,  I  am  sorry  to  say,  a  matter  of  law  or  a  matter  of  medicine.  It  is 
a  matter  of  political  will.  That  political  will  must  come  from  the 
Congress  and  the  State  legislatures. 

Mr.  CoNYERS.  I  think  that  is  a  very  significant  point.  I  don't  con- 
sider it  to  be  irrelevant  or  undercutting  our  discussion  on  the  law 
at  all. 

Mr.  Morse.  I  know  that  you  are  very  sympathetic  to  it,  Mr.  Con- 
yers,  which  is  why  I  took  the  liberty  of  raising  it. 

The  last  thing  on  insane  offenders  is  that  some  have  suggested 
review  boards  of  the  Oregon  style  or  the  like  as  if,  somehow,  they 
will  have  real  expertise  on  commitment  and  release  decisions.  I 
don't  believe  it  for  a  moment:  the  evidence  just  isn't  there  and  it  is 
unlikely. 

You  have  basically  a  legal  decision:  Should  we  preventively 
detain  somebody?  That  must  be  a  social,  moral,  and  legal  decision. 
It  is  the  sort  of  decision  that  should  be  made  by  a  judge.  People 
will  ask,  "Won't  there  be  a  lot  of  different  judges  and  won't  they 
lack  the  expertise  to  make  these  decisions?"  Sure,  they  will.  But  so 
will  the  review  board.  There  is  no  real  expertise  in  this  area.  We 
are  flying  by  the  seat  of  our  pants,  and  we  must  recognize  this.  Al- 
though I  hate  to  use  the  phrase,  we  have  got  to  just  bite  the  bullet, 
admit  what  we  are  doing,  and  just  try  to  do  it  as  sensibly  as  we 
can.  H.R.  1280  is  a  really  fine,  fine  start. 

Again,  I  have  many  other  specific  comments  but  I  have  had  more 
than  my  fair  share  of  time. 

Mr.  CoNYERS.  I  think  you  have  covered  quite  a  bit  here  today. 
We  will  be  in  touch  working  out  the  details. 

I  am  impressed  with  the  case  for  the  modification  as  you  present 
it. 

Mr.  Morse.  Thank  you. 

Mr.  CoNYERS.  I  cannot  guarantee  that  the  labeling  issue  is  going 
to  come  out  all  right.  I  have  got  to  look  at  that.  I  am  going  to  go 
back  and  actually  study  the  psychiatrist's  testimony  and  talk  this 
over  with  my  colleague,  Mr.  Gekas,  very  carefully,  and  we  are 
going  to  come  down  one  way  or  the  other  on  it. 

Mr.  Morse.  You  will  find  the  reasons  don't  wash.  I  really  encour- 
age you  to  do  this.  It  is  the  most  innovative  thing  in  the  bill. 

Mr.  CoNYERS.  I  think  that  the  most  innovative  things  in  the  bill 
are  changing  the  burden  of  proof  and  eliminating  the  volitional 
test.  I  think  the  labeling  question  comes  down  really  quite  low  in 
terms  of  the  priority. 

Mr.  Morse.  I  agree.  It  is  a  lower  priority,  but  it  is  more  innova- 
tive in  the  sense  that  the  burden  of  persuasion  is  already  placed  on 
the  defense  in  about  half  of  the  jurisdictions,  and  there  are  many 
jurisdictions  without  a  volitional  wing  to  the  defense.  But,  no  juris- 
diction prohibits  diagnoses,  as  yet. 

Mr.  CoNYERS.  What  I  need — and  I  don't  know  if  staff  can  do 
this— is  I  would  like  to  look  into  the  trials  in  which  the  insanity 
defense  has  been  raised  and  see  if  there  is  some  way  we  could  de- 
termine whether  the  labeling  would  have  made  any  difference.  We 
probably  need  a  cadre  of  law  professors,  rather  than  our  poor  staff. 
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There  aren't  that  many  insanity  trials  that  go  on  every  year,  first 
of  all.  But  I  would  like  to  have  some  kind  of  examination  which  we 
take  the  meat  of  the  trial  and  try  to  do  that.  A  study  of  that  kind 
would,  I  think,  have  a  great  impact  on  the  committee. 

Mr.  Morse.  What  you  will  find  is  that  even  if  it  may  not  make  a 
difference  in  the  outcome,  it  will  certainly  make  a  difference  in  the 
way  the  actual  trial  is  conducted  in  terms  of  where  the  court's  at- 
tention and  the  jury's  attention  is  directed.  The  major  disadvan- 
tage of  diagnoses  is  that  they  take  the  jury's  eye  off  the  ball.  Diag- 
noses encourage  jurors  to  think  that,  somehow,  legal  insanity  is 
a  medical  issue.  But  it  is  a  legal  issue  that  is  before  them. 

Thank  you  for  your  time. 

Mr.  Gekas.  The  judge  in  his  charge  to  the  jury  reconfirms  all 
that  went  on  before  because  he  is  going  to  have  to  repeat  some  of 
the  medical  terms  and  other  conclusions,  thereby  riveting  the  same 
to  the  jury's  attention. 

Mr.  Morse.  I  couldn't  agree  more.  Let's  prohibit  such  terms  and 
conclusions. 

Thank  you  so  much  for  your  time. 

Mr.  CoNYERS.  We  are  grateful  to  you. 

Do  you  have  further  questions? 

Mr.  Gekas.  I  have  nothing  further,  thank  you. 

Mr.  CoNYERS.  Just  a  moment,  sir.  Professor,  we  want  you  to  go 
over  a  few  things  with  Mike  Ward. 

Mr.  Ward.  I  have  just  a  couple  of  quick  questions. 

We  have  had  a  compromise  proposed  by  the  Department  of  Jus- 
tice with  regard  to  barring  diagnosis  testimony  in  the  rules  of  evi- 
dence. The  Department  has  suggested  that  instead  of  a  flat-out  pro- 
hibition, a  court  be  given  explicit  authority,  which  it  already  prob- 
ably has  implicitly,  to  bar  the  use  of  diagnosis  testimony  whenever 
the  court  concludes  that  diagnosis  testimony  would  be  irrelevant  or 
unduly  confusing  to  the  jury.  Do  you  have  any  comments  on  the 
proposed  compromise? 

Mr.  Morse.  Yes,  I  do. 

I  think  it  is  extremely  unwise,  for  the  following  reasons.  First, 
the  judge  already  has  that  authority,  as  you  correctly  stated. 
Under  the  rules  of  evidence,  you  can  always  exclude  relevant  testi- 
mony if  you  think  it  will  be  unduly  prejudicial  or  confusing. 

Second,  we  enacted  such  a  provision  in  California.  It  is  Penal 
Code  1029,  I  think,  which  explicitly  directs  the  judge  that  he  can 
exclude  diagnoses  if  he  wishes,  but  the  judge  simply  never  does  it. 
They  are  simply  not  going  to  do  it.  It  is  just  going  to  be  business  as 
usual  with  that  compromise,  just  business  as  usual. 

Mr.  Ward.  Another  matter  that  you  mentioned  in  your  state- 
ment, but  I  don't  believe  you  mentioned  orally,  was  the  question  of 
the  limits  on  the  length  of  treatment  within  H.R.  1280. 

Mr.  Morse.  Yes. 

Mr.  Ward.  Currently,  the  bill  restricts  Federal  commitment  to 
the  maximum  prison  sentence  imposable  for  the  offense  regarding 
which  the  defendant  is  acquitted  only  by  reason  of  insantity. 

That  provision  ties  in  with  the  questions  you  raised  about  the 
burden  of  persuasion.  Technically,  the  bill  as  drafted  does  not  shift 
the  burden  of  persuasion  to  the  defendant  except  after  a  commit- 
ment when,  at  a  review  proceeding,  the  hospital  is  recommending 
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that  he  or  she  remain  in  custody.  What  it  does  do,  however,  is 
create  a  presumption,  which  I  recognize  in  practical  terms  shifts 
the  burden  but,  legally,  has  a  different  operative  effect. 

Mr.  Morse.  Yes. 

Mr.  Ward.  The  reason  for  the  limit  on  the  commitment  is  not  a 
claim  that  the  defendant,  at  the  end  of  that  commitment,  must 
necessarily  be  cured,  but  that  since  this  presumption  and  the  low- 
ering of  the  burden  from  a  civil  clear  and  convincing,  as  required 
by  Addington,*  to  a  preponderance  are  based  on  a  criminal  act, 
they  cannot  last  indefinitely.  At  some  point,  the  changing  of  the 
burden  or  the  creation  of  presumption  has  to  end.  After  that  point, 
the  defendant  could  remain  committed,  but  would  have  to  be  com- 
mitted under  a  normal  civil  standard. 

Do  you  have  any  comments  on  that  explanation? 

Mr.  Morse.  Yes;  with  all  due  respect,  I  don't  think  it  washes.  Let 
me  say  why. 

The  presumption  that  is  ongoing  is  that  the  person  is  still  crazy 
and,  therefore,  dangerous.  But  whether  the  craziness,  the  mental 
disorder,  continues  is  not  necessarily  tied  to  the  crime  that  was 
committed.  So  that  presumption  doesn't  follow  the  crime.  For  in- 
stance, the  person  who  has  done  the  most  serious  thing  could,  in 
fact,  get  better  real  quickly;  the  person  who  has  been  acquitted  of 
the  most  minor  offense  might  stay  crazy  for  a  very  long  time.  The 
presumption  just  cannot  be  tied  to  the  criminal  sentence  allowed, 
because  there  is  no  necessary  or  factual  or  logical  relationship. 

It  seems  to  me  that  the  virtue  of  H.R.  1280's  limit  on  commit- 
ment is  that  it  prevents  life-long  commitments  in  hospitals  for  the 
criminally  insane.  But  the  way  I  would  prefer  to  deal  with  that 
prospect  would  be  to  have  effective  periodic  review.  I  have  already 
suggested  abbreviating  the  period  for  review  to  6  months  from  a 
year,  and  making  sure  that  there  are  effective  review  hearings. 
That,  I  think,  would  avoid  undue  commitment  much  better  than  a 
limitation  tied  to  the  length  of  sentence. 

The  commitment  of  an  insanity  acquittee  ought  to  end  when  the 
person  is  either  no  longer  sick  or  no  longer  dangerous.  If  he  is  no 
longer  sick,  he  shouldn't  be  hospitalized;  if  he  is  no  longer  danger- 
ous, he  shouldn't  be  preventively  detained. 

Mr.  Ward.  Assuming  that  the  lowered  burden  is  used  in  the  leg- 
islation, and  that  presumption  exists,  at  least  at  the  initial  commit- 
ment, do  you  have  any  suggestions  for  determining  when  that  low- 
ered burden  should  terminate,  when  we  should  return  to  a  civil 
commitment  standard? 

Mr.  Morse.  I  would  raise  the  burden  of  persuasion  to  clear  and 
convincing  evidence  and  place  it  on  the  Government  right  from  the 
start.  I  just  don't  think  that  is  going  to  endanger  society  very 
much.  Also,  you  then  avoid  any  possible  constitutional  objections. 
In  such  a  good  bill  that  is  so  protective  of  liberty,  I  see  no  reason 
not  to  do  that.  I  just  don't  think  the  public  is  going  to  be  endan- 
gered. 

Mr.  Ward.  Thank  you. 

Mr.  Smietanka.  Dr.  Morse,  to  some  extent,  a  diagnostic  label  is 
an  objective  term  which  permits  a  psychiatrist's  conclusion  to  be 
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examined  against  an  objective  standard  and  allows  it  to  be  ques- 
tioned by  other  experts.  If  psychiatrists  are  prohibited  from  draw- 
ing a  diagnostic  conclusion  as  well  as  a  legal  conclusion,  what  util- 
ity is  their  testimony  going  to  be  as  opposed  to  the  testimony  of 
anyone  else  who  observes  the  activities  of  a  defendant,  a  lay 
person? 

Mr.  Morse.  That  is  a  very  good  question. 

First,  I  see  absolutely  no  reason  in  a  courtroom  why  the  diagnos- 
tic acumen  of  a  particular  mental  health  professional  should  be  the 
issue.  It  is  irrelevant  to  whether  or  not  the  defendant  was  legally 
insane.  So,  I  don't  see  why  the  trial  should  go  into  it. 

What  is  left  then  for  the  expert?  Here  is  what  I  think  experts 
can  do  that  lay  people  can't.  If  they  are  good  clinicians,  experts  are 
more  efficient,  acute  observers  of  behavior.  They  are  better  inter- 
viewers, better  observers.  If  they  are  good  at  their  job,  they  are 
going  to  find  out  a  lot  more  about  what  was  actually  going  on  in 
the  defendant's  head  than  lay  people  typically  will. 

Now,  lay  people  can  also  provide  that  data.  You  are  absolutely 
right.  But  if  mental  health  experts  have  any  real  expertise,  it  is  as 
clinicians  who  are  acute  observers.  Let  us  have  them  provide  the 
law  with  those  acute  observations  that  will  really  help  the  fact- 
finder decide  what  was  going  on  in  the  defendants  head  and  wheth- 
er it  meets  the  legal  test  for  insanity. 

Mr.  Smietanka.  This  would  put  a  premium  then,  not  so  much  on 
the  expert  psychiatrist,  but  the  psychiatrist  who  is  expert  at  ex- 
plaining this  to  lay  jurors,  correct? 

Mr.  Morse.  No;  what  I  think  it  puts  a  premium  on  is  an  expert 
who  is  a  good  observer  of  behavior.  Indeed,  once  jurors  are  given 
those  observations,  which  is  what  they  really  need,  why  then 
should  there  be  allowed  any  dispute  over  whether  those  observa- 
tions meet  diagnosis  one  versus  diagnosis  two  for  mental  health 
purposes.  What  the  law  really  needs  from  the  expert  is  for  him  or 
her  to  provide  observations  relevant  to  the  legal  standard. 

Whether  a  delusional  belief  makes  a  defendant  a  paranoid  schiz- 
ophrenic or  suffering  from  a  paranoid  disorder  is  legally  irrelevant. 
What  the  law  cares  about  is  that  the  defendant  believed,  for  in- 
stance, that  there  were  folks  after  him  because  of  a  plot  and  he 
heard  voices.  That  is  relevant.  That  tells  us  whether  the  person 
lacked  understanding  because  of  gross  impairment  of  reality  test- 
ing. There  is  no  reason  why  there  should  be  a  premium  on  diagnos- 
tic acumen  in  the  courtroom.  That  is  not  the  point. 

Mr.  Conyers.  Thank  you  very  much.  Professor  Morse.  We  have 
enjoyed  your  testimony,  and  it  is  good  to  see  you  again. 

Mr.  Morse.  It  is  nice  to  see  you.  Thank  you  very  much  for 
having  me. 

[The  prepared  statement  of  Mr.  Morse  follows:] 
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My  name  is  Stephen  J.  Morse.   I  am  both  an  attorney  and 
a  psychologist  and  a  diplomate  of  the  American  Board  of  Forensic 
Psychology.   At  present  I  am  Professor  of  Law  in  the  Law  Center 
and  Professor  of  Psychiatry  and  the  Behavioral  Sciences  in  the 
Medical  School  of  the  University  of  Southern  California.   My 
fields  of  expertise  are  criminal  law  and  mental  health  law  and  I 
have  written  extensively  in  both. 

I  have  consulted  with  and  testified  before  committees 
of  the  California  legislature  on  legislation  concerning  mental 
defenses  to  crime  and  I  testified  before  this  Committee  on 
September  9,  1982  concerning  the  insanity  defense.   I  have  been 
an  expert  witness  in  insanity  defense  trials  and  post  insanity 
acquittal  commitment  hearings.   I  am  appearing  on  behalf  of  the 
Association  for  the  Advancement  of  Psychology,  but  the  opinions 
expressed  herein  are  my  own. 

My  general  views  on  the  insanity  defense  are  contained 
in  a  longer  statement,  "The  Morality  and  Practicality  of  the 
Insanity  Defense, "  which  I  have  provided  separately.   In  this 
statement  I  shall  comment  specifically  on  H.R.  1280. 

Introduction 

In  general  I  strongly  support  H.R.  1280. 

First  and  most  important,  it  is  just  to  retain  the 
insanity  defense.   Thus  H.R.  1280  has  done  the  right  thing;  its 
author  and  supporters  are  to  be  commended  for  resisting  the 
pressure  to  abolish  the  defense  and  to  institute  the  misguided 
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"guilty  but  mentally  ill"  or  "mens  rea"  approach.   In  my  longer 
paper,  I  consider  in  detail  why  the  insanity  defense  should  be 
retained  and  why  the  proposed  alternatives  are  unjust  and 
unwise. 

Second,  H.R.  1280  includes  many  excellent  provisions 
that  have  the  potential  substantially  to  reform  many  of  the 
present  abuses  of  the  insanity  defense  and  incompetence  to  stand 
trial  procedures.   Let  me  simply  list  some  of  the  provisions  of 
the  bill  that  I  fully  support:   deleting  a  volitional  test  from 
the  insanity  defense;  placing  the  burden  of  persuasion  on 
insanity  on  the  defendant  by  a  preponderance;  prohibiting 
experts  from  offering  the  ultimate  legal  conclusion  on  insanity 
and  on  whether  an  acquitted  defendant  should  be  committed; 
prohibiting  experts  from  using  diagnoses  at  insanity  defense 
trials;  limiting  substantially  the  length  of  incompetence  to 
stand  trial  commitments;  protecting  the  right  to  refuse 
treatment  of  those  committed  after  insanity  acquittals; 
requiring  detailed  reports  from  mental  health  examiners  in  both 
incompetence  and  post  insanity  acquittal  proceedings;  permitting 
both  qualified  psychiatrists  and  psychologists  to  serve  as 
mental  health  examiners.   I  support  other  provisions  as  well, 
but  this  incomplete  list  should  provide  an  indication  of  my 
enthusiasm  for  most  of  H.R.  1280. 

In  the  rest  of  this  statement  I  shall  suggest 
modifications  in  the  insanity  defense  test  itself  and  in  the 
incompetence  and  post  insanity  acquittal  procedures.   I  shall 
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also  provide  a  full  argument  supporting  section  2(b)  of  H.R 
1280,  which  proposes  adding  new  Rule  413  to  the  Federal  Rules  of 
Evidence.   I  believe  mf   suggestions  are  fully  in  keeping  with 
the  spirit  and  purposes  of  H.R.  1280  and  I  hope  that  they  will 
therefore  be  taken  as  evidence  of  my  general  support  for  this 
legislation. 

The  Test  for  Legal  Insanity  Should  Be  Modified  to  Make  It  a 
Purely  Legal  Test 

The  goal  of  an  insanity  defense  test  is  to  identify 
those  few  defendants  who  are  so  irrational,  so  crazy,  so  out  of 
touch  with  reality  at  the  time  of  the  offense,  that  it  would 
offend  our  notions  of  justice  and  decency  to  hold  them 
responsible  and  punish  them.   There  is  much  reason  to  believe 
that  the  particular  formula  chosen  makes  little  difference  to 
jury  outcomes.   It  is  probably  the  case  that  defendants  are 
convicted  or  acquitted  on  the  basis  of  a  general,  social  and 
moral  judgment  about  whether  the  defendant  was  too  crazy  at  the 
time  of  the  offense  to  be  held  responsible.   Thus,  all  tests  that 
provide  an  unconfusing  legal  —  not  medical  --  definition  that 
gives  juries  a  sense  of  the  moral  and  legal  task  to  be 
accomplished  are  both  reasonable  and  fungible. 

In  light  of  this  general  background,  I  shall  make  some 
specific  comments  about  the  test  proposed  in  H.R.  1280.  Let  me 
take  up  the  second  half  of  the  test  first,  that  is,  whether  the 
defendant  "did  not  understand  the  wrongfulness  of  that  conduct." 
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This  is  a  reasonably  clear,  legal  definition  of  a  class  of 
persons  who  should  be  excused.   If  a  person  nonculpably  lacks 
such  understanding,  the  moral  purposes  of  the  criminal  law  would 
not  be  served  by  convicting  and  punishing  him. 

One  may  argue  that  the  term  "appreciate"  should  be 
substituted  for  "understand. "   This  is  a  distinction  without  a 
difference,  however.   Even  though  one  term  may  be  more  familiar 
in  the  law,  neither  has  a  sufficiently  precise  legal  meaning  to 
recommend  it  as  the  preferred  term.   Further,  modern  experience 
demonstrates  that  the  test  used  does  not  affect  the  extent  of 
mental  health  professional  testimony  allowed.   It  offends 
commonsense  to  believe  that  substituting  "appreciate"  for 
"understand"  will  affect  the  scope  of  expert  testimony.   Either 
term  will  be  alright,  but  I  must  confess  to  a  slight  preference 
for  "understand"  because  I  believe  it  is  a  more  "everyday, " 
comprehensible  term  for  lay  jurors. 

The  more  difficult  issues  are  raised  by  the  first  half 
of  the  test,  that  is,  the  phrase  "as  a  result  of  mental  disease 
or  defect. "   There  are  at  least  three  problems  with  this 
formulation:   (1)  it  is  a  medical,  not  legal,  definition;  (2)  it 
is  too  vague  to  guide  juries;  and  (3)  it  appears  to  contradict 
the  proposed  amendment  to  the  Federal  Rules  of  Evidence,  adding 
Rule  413,  which  will  prohibit  opinion  testimony  about  the 
defendant's  particular  diagnosis  in  insanity  defense  cases  (as  I 
shall  argue  below,  I  do  not  think  there  is  any  real 
contradiction) .   I  shall  now  discuss  these  problems  and  propose  a 
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solution. 

The  insanity  defense  test  in  H.R.  1280  does  not  try  to 
excuse  all  those  who  suffer  from  either  mental  disorder  in 
general,  particular  mental  disorders,  or  mental  disorders  of 
particular  severity.   It  means  to  excuse  only  those  persons  who 
are  so  irrational,  so  crazy,  so  out  of  touch  with  reality  that 
they  do  not  deserve  conviction,  no  matter  what  specific  medical 
diagnosis  is  appropriate.   The  legal  test  should  tell  the  jury, 
using  commonsense,  reasonably  understandable  terms,  what  sort  of 
behavior  the  law  has  identified  as  sufficient  to  excuse  a 
defendant  if  that  behavior  leads  to  the  requisite  lack  of 
understanding  of  wrongfulness.   The  terms  "mental  disease  or 
defect  "  do  not  do  this,  and  they  are  too  broad,  too  vague,  to 
give  a  decisionmaker  any  guidance. 

On  various  occasions,  courts  and  commentators  have  tried 
to  formulate  legal  definitions  for  the  terms  "mental  disease  or 
defect. "   My  suggestion  now  is  to  take  such  a  definition  and  make 
it  part  of  the  test  itself  by  substituting  it  for  the  phrase 
"mental  disease  or  defect."   If  the  legal  definition  of  "mental 
disease  or  defect"  is  the  functional  equivalent  of  the  phrase 
"mental  disease  or  defect"  in  the  insanity  defense  test  —  and  it 
is  an  equivalent  by  definition  —  nothing  is  lost  by  such  a 
substitution  and  much  will  be  gained.   Let  me  suggest  now  some 
very  specific  language  that  does  what  I  propose  and  then  I  shall 
suggest  the  specific  virtues  of  doing  it.   In  the  spirit  of 
benevolent,  fraternal  relations  with  the  psychiatric  profession. 
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I  shall  use  with  minor  modifications  the  definition  the  American 
Psychiatric  Association  suggests  in  its  "Statement  on  the 
Insanity  Defense"  (December,  1982). 

The  better  test  would  be  this: 

(a)   It  is  a  defense  to  a  prosecution  for  an  offense 
against  the  United  States  that,  at  the  time  of  the  conduct 
alleged  to  constitute  the  offense,  the  defendant's  perception  and 
understanding  of  reality  was  grossly  and  demonstrably  impaired 
and,  as  a  result  of  that  impairment,  the  defendant  did  not 
understand  the  wrongfulness  of  that  conduct. 

The  first  advantage  of  this  test  is  that  it  is  an 
entirely  legal  test  that  uses  commonsense,  ordinary  language  that 
can  be  understood  by  lay  jurors  and  judges.   Mental  health 
professionals  are  of  course  concerned  in  medical  or  psychological 
contexts  with  gross  impairment  in  reality  testing,  but  there  is 
nothing  necessarily  technical  about  the  phrase,  "perception  and 
understanding  of  reality  was  grossly  and  demonstrably  impaired. " 
The  test  tells  us  directly  and  without  jargon  that  the  law 
excuses  those  who  do  not  understand  the  wrongfulness  of  their 
conduct  because  they  were  really  "out  of  it"  at  the  time. 

A  second  advantage  is  that  the  language  is  reasonably 
precise  and  unconfusing.   Words  like  "grossly"  and  "demonstrably" 
are  open  to  interpretation,  but  absolute  precision  is  absolutely 
unachievable  and  the  proposed  test  tells  the  jury  that  the  person 
has  to  be  out  of  touch  with  reality  in  a  major  and  obvious  way. 

Third,  this  test  obviates  the  need  for  the  caveat 
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paragraph,  (c)  (page  2,  lines  4-6),  which  provides  that  mental 
disorder  does  not  include  the  antisocial  personality.   The  anti- 
social persons  contemplated  by  paragraph  (c)  are  not  out  of 
touch  with  reality  and  are  therefore  not  included  within  the 
proposed  definition  of  those  who  might  be  excused. 

Fourth,  the  proposed  test  will  help  reduce  futile  and 
irrelevant  testimony  about  diagnosis.   The  test  helps  make  it 
clear  that  the  moral  and  legal  issue  is  the  defendant's 
impairment  of  contact  with  reality,  not  his  psychological/ 
psychiatric  diagnosis.   Thus,  the  proposed  test  removes  any 
apparent  contradiction  with  the  proposed  addition  of  Rule  413 
to  the  Federal  Rules  of  Evidence  and  it  will  help  reinforce  the 
salutary  effects  of  that  new  Rule. 

Fifth,  and  perhaps  most  important,  the  new  test  sets  a 
proper  ethical,  moral  standard  for  an  excuse  on  the  ground  of 
insanity.   It  would  be  very  hard  to  argue,  I  submit,  that  a 
person  was  responsible  and  deserves  to  be  punished  if  his 
perception  and  understanding  of  reality  was  grossly  and 
demonstrably  impaired  and  if  he  therefore  lacked  understanding 
of  the  wrongfulness  of  his  conduct.   In  other  words,  the  proposed 
test  correctly  identifies  the  issue  and  does  so  justly. 

In  conclusion,  let  me  note  that,  for  the  reasons  given 
in  my  longer  paper,  I  fully  support  the  absence  of  a  volitional 
test  for  legal  insanity  and  placing  the  burden  of  persuasion  on 
the  insanity  issue  on  the  defendant  by  a  preponderance  of  the 
evidence. 
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Opinion  Testimony  About  Diagnosis  Should  be  Prohibited 

Section  2(b)  of  H.R.  1280,  proposing  the  addition  of 
Rule  413  to  the  Federal  Rules  of  Evidence,  is  a  courageous, 
innovative,  salutary,  and  workable  reform  of  insanity  defense 
adjudication.   Diagnoses  are  irrelevant  to  insanity  defense 
adjudication  and  tend  to  confuse  or  prejudice  juries.   If 
diagnoses  are  prohibited,  mental  health  professionals  will  be 
able  to  bring  the  full  weight  of  their  relevant  expertise  to  bear 
and  the  factfinder  will  not  be  deprived  of  useful  information. 

First,  diagnoses  are  irrelevant  in  insanity  defense 
cases  because  they  will  not  help  the  factfinder  assess  the  legal 
issue  which  is  properly  before  it.   As  I  have  already  tried  to 
show,  the  real  issue  in  insanity  defense  cases  is  the  .moral  and 
legal  question  of  whether  the  defendant  did  not  understand  the 
wrongfulness  of  his  conduct  because  his  contact  with  reality  was 
so  impaired  at  the  time.   Knowing  whether  a  defendant  suffers 
from  a  particular  mental  disorder  according  to  the  currently 
fashionable  diagnostic  nomenclature  will  not  aid  the 
determination. 

Diagnoses  may  be  helpful  and  even  theoretically  useful 
shorthands  in  the  clinic,  consulting  room,  or  research 
laboratory,  but  they  are  of  no  use  for  assessing  the  validity  of 
an  insanity  defense  in  a  courtroom.   The  issue  is  not  whether  the 
defendant  suffers  from  schizophrenia  or  another  disorder;  it  is 
whether  the  legal  test  is  met.   Even  the  descriptive  term 
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"psychotic"  is  not  useful  because  in  the  legal  context  it  will  be 
no  more  than  a  shorthand  for  "grossly  out  of  touch  with  reality, " 
and  this  can  be  demonstrated  far  more  convincingly  by  factual 
descriptions  than  by  ascription  of  a  label.   Knowing  a  person  has 
been  diagnosed  schizophrenic  or  as  suffering  from  any  other 
disorder  does  not  indicate  with  sufficient  accuracy  for  legal 
purposes  whether  the  person  is  sufficiently  out  of  touch  with 
reality  or  lacks  the  legally  requisite  understanding  of  the 
wrongfulness  of  his  conduct. 

To  decide  the  legal  question,  the  factfinder  needs  the 
fullest,  richest,  most  textured  description  possible  of  the 
defendant's  mental  and  emotional  state  at  the  time  of  the 
commission  of  the  offensive  behavior.   Laypersons  and  experts 
alike  should  tell  the  factfinder  in  as  much  detail  as  possible 
what  the  defendant  was  thinking,  feeling  and  doing  at  the  time 
and  how  this  affected  his  offensive  behavior.   In  many  cases,  a 
description  of  the  history  of  the  defendant's  past  mental  and 
emotional  state  may  help  the  factfinder  comprehend  the 
defendant's  mental  state  at  the  time  of  the  offense. 

It  should  be  noted  that  the  data  needed  for  the  jury  or 
judge  to  assess  legal  insanity  are  usually  not  that  difficult  to 
obtain  or  assess.  The  factfinder  must  know  simply  whether  the 
defendant  was  sufficiently  out  of  touch  with  reality.  Answering 
this  question  does  not  require  arcane,  psychiatric  learning, 
although  detailed  clinical  observations  will  surely  help.  Armed 
with  rich  behavioral  descriptions,  the  factfinder  can  decide  the 
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legal  issue.   It  would  be  relevant  in  a  homicide  case,  for 
instance,  to  know  that  the  defendant  killed  because  he 
delusionally  believed  the  victim  was  an  agent  of  the  devil  and  he 
heard  the  Lord's  voice  command  him  to  kill.   If  the  factfinder 
possesses  such  relevant  information,  as  it  should  and  will, 
knowing  that  the  defendant  suffers  from  paranoid  schizophrenia 
would  add  no  further,  legally  relevant  information.   The 
diagnosis  is  irrelevant. 

Barring  diagnoses  implies  no  disrespect  for  mental 
health  professionals  or  the  way  they  function  in  mental  health 
settings.   Applying  DSM-III  correctly  is  a  proper  issue  for  the 
psychiatric  classroom  or  consulting  room,  but  not  for  the 
courtroom.   Whether  or  not  mental  health  professionals  can  pull 
together  diverse  behaviors  into  apparently  coherent  disorders  is 
likewise  irrelevant  in  the  courtroom.   (I  say  "apparently" 
because  there  is  much  reason  to  question  whether  the  DSM-III 
categories  are  valid.   That  is,  there  is  reason  to  doubt  whether 
DSM-III  correctly  slices  the  psychopathology  pie  into  the  right 
pieces. )   Why  should  jurors  be  asked  to  try  to  assess  irrelevant 
psychiatric  skills  or  to  understand  irrelevant  psychiatric 
concepts?   Moreover,  why  should  mental  health  professionals  risk 
the  loss  to  their  dignity  and  public  esteem  caused  by  public 
disputes  in  a  forum  where  those  disputes  are  irrelevant?   Such 
disputes  are  properly  confined  to  mental  health  settings  where 
they  are  relevant  and  may  be  resolved  according  to  the  canons  of 
clinical  science,  but  they  do  not  belong  in  a  courtroom.   I  fully 
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appreciate  that  mental  health  professionals  use  diagnoses  in 
their  everyday  work  for  practical  and  theoretical  purposes,  but 
it  implies  no  disrespect  for  them  if  the  law  limits  their  role  in 
the  courtroom  to  what  is  most  useful  and  least  confusing  for  the 
law ' s  purposes . 

Prohibiting  diagnoses  will  still  leave  the  expert 
complete  latitude  to  describe  the  defendant's  emotional  and 
mental  state  in  as  much  detail  as  necessary.   Mental  health 
experts  can  tell  the  jury  everything  they  learned  about  the 
defendant's  behavior  and  how  it  relates  to  the  criminal 
behavior.   For  excimple,  nothing  will  prevent  the  expert  from 
describing  a  delusion  and  how  it  relates  to  the  alleged  criminal 
conduct.   The  jury  will  learn  everything  it  needs  to  know  that 
mental  health  professionals  can  relevantly  tell. 

Second,  for  at  least  four  reasons,  juries  will  be  less 
confused  and  prejudiced  if  the  law  prohibits  diagnoses:   (1)  jury 
attention  will  not  be  diverted  to  irrelevcint  issues;  (2)  jurors 
do  not  understand  psychiatric  labels;  (3)  jurors  will  be  less 
likely  to  prejudge  the  question  of  responsibility  if  the  issue  is 
"demedicalized"  as  much  as  possible;  (4)  there  will  be  less  room 
for  expert  disagreement  and  the  consequent  "battle  of  the 
experts"  that  so  compromises  the  dignity  of  the  experts  and  the 
law. 

The  first  point  is  simply  a  logical  consequence  of  my 
argument  that  diagnoses  are  irrelevant  to  insanity  defense 
adjudication.   The  second  point  is  closely  related.   Jargon  and 
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other  technical  terms  tend  to  confuse  lay jurors,  especially  if 
jurors  hold  pre-existing  incorrect  beliefs.   (For  instance,  a 
common,  erroneous  lay  belief  is  that  schizophrenia  is  the  "split 
personality"  disease.)   If  there  is  no  way  to  explain  a  point 
without  jargon  or  if  technical  terms  may  be  ultimately 
clarifying,  then  perhaps  the  law  should  admit  such  testimony  at 
the  risk  of  some  misperception  or  confusion.   But  in  the  insanity 
defense  context,  the  risk  is  unnecessary.   Judges  and  juries  need 
behavioral  facts  about  the  defendant's  functioning,  not  labels 
that  have  been  developed  for  non-legal  purposes.   Indeed,  DSM-III 
itself  cautions  against  using  the  document  for  purposes  different 
from  those  for  which  it  was  developed.   DSM-III  particularly 
mentions  the  determination  of  legal  responsibility  as  an 
example. 

Third,  for  various  reasons  laypersons  are  more  likely  to 
assume  a  person  is  not  responsible  if  they  believe  the  person 
suffers  from  a  disease.   We  all  recognize,  however,  that  only  a 
small  fraction  of  disordered  defendants  are  not  responsible  for 
their  conduct.   Thus,  it  is  a  virtue  to  avoid  any  unnecessary 
information  that  may  cause  jurors  to  beg  the  question  that  needs 
to  be  decided.   Although  it  may  sometimes  appear  that  using  a 
diagnosis  is  a  useful  shorthand,  convenient  way  of  presenting 
information,  necessary  data  can  be  presented  without  diagnoses 
and  any  possible  efficiency  gains  are  outweighed  by  the  risk  of 
confusion,  prejudice,  and  question  begging. 

Fourth,  experts  are  far  more  likely  to  disagree  about 
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diagnoses  than  about  descriptions  of  behavior.   This  is  true  even 
though  it  appears  that  the  reliability  of  the  more  severe  DSM-III 
categories  was  quite  acceptable  in  the  DSM-III  reliability  field 
trials.   (I  say  "appears"  because  there  are  methodological 
problems  with  those  field  trials  and  recent  evidence  demonstrates 
that  reliability  is  lower  in  the  hurly-burly  of  everyday 
practice. )   Despite  the  undoubted  nosological  gains  of  DSM-III , 
there  is  still  ample  room  for  expert  disagreement  about 
diagnosis.   The  DSM-III  criteria  are  still  not  absolutely  precise 
and  a  diagnosis  is  an  inference  at  least  one  step  removed  from 
the  primary  data,  the  observed  behaviors,  upon  which  it  is  based. 
There  is  simply  more  likelihood  of  disagreement  as  one  moves 
from  observations  to  complex  inferential  judgments.   Moreover,  a 
juror  will  be  better  able  to  determine  if  an  expert's  description 
of  behavior  is  persuasive  and  makes  sense  than  to  determine  if 
the  expert  has  made  a  proper  diagnosis.   After  all,  assessments 
of  thoughts,  feelings  and  actions  are  well  within  the  everyday 
experience  of  lay  persons  whereas  diagnoses  are  not.   Unlike  the 
behavior  upon  which  it  is  based,  a  diagnosis  bears  no  necessary 
relationship  to  legal  insanity.   Consequently,  if  experts  are 
allowed  to  testify  about  diagnoses  and  then  they  disagree  about 
them,  as  surely  they  will,  juries  will  be  unnecessarily  confused 
in  general  and  they  will  be  specifically  confused  about  the 
difference  between  mental  health  and  legal  issues- 

Let  us  now  turn  to  some  further  anxieties  about 
prohibiting  diagnoses  to  see  if  they  are  warranted.   One  may 
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argue  that  prohibiting  diagnoses  will  lead  to  juror  confusion 
because  experts  might  describe  behaviors  in  an  disorganized 
fashion,  without  the  organizing,  guiding  coherence  that  is 
supposedly  provided  by  employing  diagnoses.   This  fear  is  an 
indictment  of  the  experts  rather  than  a  reason  to  allow  testimony 
about  diagnoses,  however.   Jurors  will  not  be  confused  unless 
experts  provide  their  testimony  in  the  form  of  disorganized 
lists.   Competent  professionals  will  focus  their  testimony  in  an 
organized  fashion;  they  will  coherently  provide  the  description 
and  history  of  the  behaviors  that  are  relevant  to  whether  the 
defendant  lacked  understanding  of  the  wrongfulness  of  his  conduct 
because  of  grossly  impaired  reality  testing.   If  testimony  is 
coherently  presented,  the  lack  of  a  diagnostic  label  will  avoid 
rather  than  generate  confusion.   Finally,  I  must  confess  that  if 
I  were  faced  with  the  choice  between  a  disorganized  report  of 
behaviors  (i.e.,  symptoms)  and  a  conclusory  diagnostic  label,  I 
far  prefer  the  former  as  a  tool  for  assessing  legal  insanity. 

One  may  also  argue  that  if  the  insanity  test  includes 
the  phrase  "mental  disease  or  defect"  —  as  it  will  if  the  test 
is  not  modified  as  I  have  suggested  --  it  is  bizarre, 
contradictory,  and  paradoxical  to  prevent  mental  health  experts 
from  giving  a  name  to  the  disorder  that  is  the  threshold 
requirement  for  the  defense.   This  argument  again  confuses  legal 
and  mental  health  issues,  however.   In  an  insanity  defense  test, 
the  term  "mental  disease  or  defect"  does  not  have  precisely  the 
same  meaning  as  in  mental  health  parlance.   It  refers  simply  to 


326 


sufficient  mental  abnormality  to  raise  the  possibility  of  non- 
responsibility.   The  American  Psychiatric  Association  indicates 
that  it  recognizes  this  point  because  it  provides  a  commonsense, 
nontechnical,  legal  definition  of  the  phrase  "mental  disease  or 
mental  retardation"  in  its  "Statement  on  the  Insanity  Defense." 
Thus  the  phrase  "mental  disease  or  defect"  in  a  legal  insanity 
defense  test  does  not  refer  to  the  medical  mental  disorder 
concept  or  to  any  particular  mental  disorder.   (Of  course, 
probably  all  defendants  who  are  found  legally  insane  will  also  be 
mentally  disordered  in  the  medical/psychological  sense  and 
technically  diagnosable,  but  this  is  beside  the  legal  point. ) 
Proposed  Rule  413  creates  no  real  contradiction  with  the  present 
test  in  H.R.  1280.   Of  course,  if  the  insanity  test  is  modified 
as  I  have  suggested,  there  will  be  no  apparent  contradiction 
either. 

Before  concluding  this  part  of  my  statement,  I  should 
add  that  Rule  413  has  the  potential  substantially  to  affect 
"business  as  usual"  in  insanity  defense  trials.   I  can  not 
promise  that  it  will  do  this  or  that  clever  attorneys  will  not 
find  ways  to  evade  the  intent  of  Rule  413.   But  at  a  time  when 
there  is  rising  concern  about  abuse  of  the  insanity  defense  and 
major  reform  is  being  considered,  Rule  413  may  make  a  real 
difference  that  will  redound  to  the  benefit  of  both  the  law  and 
the  mental  health  professions. 

Despite  the  length  of  this  section,  I  have  not  raised 
all  the  arguments  possible  to  buttress  this  excellent  feature  of 
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H.R.  1280.   Instead  I  have  included  as  an  Appendix  to  this 
statement  selected  excerpts  from  a  recent  article  of  mine  that 
appeared  in  the  Virginia  Law  Review.   These  excerpts  argue  the 
case  for  prohibiting  diagnoses  in  greater  detail  and  give  a  case 
study  exsimple  to  demonstrate  the  virtue  of  doing  so. 

Suggested  Modifications  of  Section  3  Relating  to  Mental 
Incompetence 

I  shall  briefly  address  four  issues:   (1)  who  must  raise 
the  issue;  (2)  streamlining  the  proposed  procedures;  (3)  the 
right  to  refuse  treatment;  and  (4)  some  cosmetic  language 
changes. 

Section  4241(b)(1)  seems  to  make  raising  the  issue  of 
incompetence  optional  for  the  defendant  or  Government's 
attorney .Because  trying  an  incompetent  defendant  violates  due 
process,  I  suggest  that  the  language  should  be  changed  to  provide 
that  the  defendant  or  the  government's  attorney  must  raise  the 
issue  whenever  either  believes  that  there  is  reasonable  cause  to 
believe  the  defendant  is  incompetent.   The  incompetence  issue  and 
consequent  proceedings  should  not  be  used  primarily  as  a  tactical 
strategem.   If  there  is  a  question  about  incompetency,  it  ought 
always  to  be  resolved  properly. 

H.R.  1280  at  present  provides  for  a  two-step  competence 
evaluation:   an  initial  screening  examination  and,  if  indicated, 
a  more  thorough  evaluation.   This  procedure  is  unnecessarily 
cumbersome  and  is  liXely  to  lead  to  difficulties.   First, 
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competence  examinations  are  not  that  complex  or  difficult.   They 
can  usually  be  accomplished  in  a  few  hours  because  the  basic 
question  underlying  every  precise  formulation  for  incompetence  is 
really  quite  simple:   Is  the  defendant  so  out  of  touch  with 
reality  that  he  will  be  unable  to  understand  what  is  happening 
and  to  assist  his  attorney?   It  rarely  takes  more  than  a  few 
hours  to  gather  the  necessary  information  to  resolve  this.   Thus, 
a  "thorough"  screening  examination  is  sufficient  to  assess  the 
issue.   Moreover,  having  a  unitary,  thorough  process  will  avoid 
the  problem  of  having  a  verdict  overturned  because  it  is 
determined  later  that  a  defendant  found  competent  on  a  simple 
screening  examination  was  really  incompetent.   In  sum,  one 
complete  examination  should  be  required  when  the  competence  issue 
is  properly  raised  and  submission  of  the  report  from  the  mental 
health  examiner  described  by  section  4242  should  be  required 
following  that  examination. 

Although  I  am  a  firm  believer  in  an  extensive  right  to 
refuse  treatment  for  most  mental  patients,  I  do  not  believe  that 
incompetent  defendants  should  have  a  right  to  refuse  reasonable 
treatments.   The  right  to  privacy,  upon  which  the  right  to  refuse 
treatment  is  most  often  based,  is  indeed  fundamental,  but  I 
believe  this  fundamental  right  is  outweighed  by  the  government's 
compelling  interest  in  restoring  incompetent  defendants  to 
competency  so  they  may  be  tried. 

In  most  cases  of  incompetence,  drug  treatment,  perhaps 
protracted,  will  be  the  primary,  or  one  of  the  most  important. 
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treatments  used  to  restore  the  defendant's  contact  with  reality. 
It  is  unsound  social  policy  to  allow  the  defendant  to  refuse  such 
treatment  and  thereby  to  avoid  being  restored  to  competency.   The 
benefits  of  protracted  drug  treatment,  if  such  treatment  is 
carefully  administered,  far  outweigh  the  harms  that  may  result. 
I  support  an  absolute  right  to  refuse  psychosurgery  for  any 
mental  patient  because  I  believe  that  the  efficacy  of  this 
treatment  is  unproven.   The  case  of  electric  shock  is  more 
difficult.   Much  informed  opinion  supports  the  view  that  this 
treatment  can  be  highly  efficacious  for  a  limited  set  of  mental 
disorders.   On  the  other  hand,  my  reading  of  the  evidence  is  less 
sanguine.   Electric  shock  treatment  may  not  be  practically 
important  in  incompetence  cases,  however,  because  such 
treatment  will  rarely  be  indicated  for  the  usual  types  of  mental 
health  conditions  that  lead  to  incompetence  to  stand  trial. 

An  incompetent  defendant  should  have  the  right  to  refuse 
treatment  and  thereby  to  avoid  being  restored  to  competence  only 
if  the  treatment  necessary  to  restore  him  to  competence  would  be 
extremely  painful,  intrusive,  or  the  like.   Then  the  state's 
compelling  interest  in  trying  the  defendant  would  be  outweighed 
by  the  extreme  pain  of  the  treatment  necessary  to  achieve  the 
state's  interest.   This  will  rarely,  if  ever,  be  the  case, 
however. 

My  last  suggestions  are  cosmetic.   Section  4242(e)(3) 
describes  the  report  that  the  mental  health  examiner  must  provide 
to  the  court.   I  suggest  that  some  of  the  language  in  subsection 


330 


(e)(3)  should  be  changed  to  make  the  nature  of  the  required 
information  clearer  to  the  examiner  and  the  court.   For  instance, 
subsection  (C)  (page  7,  line  15),  which  now  reads,  "the 
defendant's  symptomotology, "  should  be  changed  to,  "the 
defendant's  behavior  relevant  to  the  question  of  competence."   In 
subsection  (D)  (page  7,  lines  16ff ) ,  at  the  end  of  the  present 
opening  phrase,  which  reads,  "the  mental  health  examiner's 
conclusions  concerning  the  mental  and  emotional  functioning  of 
the  defendant, "  the  following  phrase  should  be  inserted  before 
the  comma:   "relevant  to  the  question  of  competence."   Rather 
than  litter  this  statement  with  further  suggestions,  let  me  note 
that  I  should  be  happy  to  discuss  them  with  the  Committee  staff 
if  they  seem  to  you  to  have  any  merit. 

Section  4243(c)(2)  (page  10,  line  23)  uses  the  phrase 
"unduly  oppressive"  to  describe  the  type  of  treatment  necessary 
to  restore  some  defendants  to  competence.   If  such  treatment  were 
necessary,  it  would  lead  to  possible  dismissal  of  the  charges 
against  the  defendant.   I  think  the  phrase  used  is  unduly 
oppressive  to  mental  health  professionals  and  that  a  less 
tendentious  phrase  such  as  "burdensome"  or  "inadvisable"  should 
be  used  instead.   Again,  these  are  only  cosmetic  changes. 

Now  let  me  turn  to  some  suggested  modifications  of  the 
provisions  related  to  insane  offenders. 

Suggested  Modifications  of  Section  4  Relating  to  Insane  Offenders 
In  this  section  of  my  statement,  I  shall  suggest  changes 


331 


(1)  in  the  nature  of  the  examiner's  report  required  by  section 
4172(b)(3);  (2)  in  the  substantive  standard  for  commitment  used 
throughout  section  4173;  and  (3)  in  the  maximum  term  of  commitment 
provided  for  in  section  4176(a).   I  shall  then  comment  on  the 
patient's  rights  provisions  of  section  4174  and  the  conditional 
release  provisions  of  section  4175.   Finally,  I  shall  offer  some 
observations  about  the  realities  of  treatment  for  insane  offenders 
and  about  proposed  alternative  mechanisms  for  post  insanity 
acquittal  disposition.   I  should  also  note  that  my  general  views 
on  the  proper  disposition  of  insanity  acquittees  are  set  forth  in 
my  longer  statement,  "The  Morality  and  Practicality  of  the 
Insanity  Defense, "  which  you  also  have. 

The  contents  required  by  section  4172(b)(3)  to  be 
included  in  the  examiner's  report  are  excellent,  but  they  should 
be  modified  slightly  to  provide  more  precise  guidance  to  the 
examiner  and  the  court.   I  am  not  sure  if  the  changes  I  am 
proposing  are  "cosmetic"  or  substantive,  but  the  purpose  of  the 
proposed  changes  is  to  help  all  involved  parties  keep  their  "eye 
on  the  ball,"  that  is,  to  remember  that  the  issue  is  primarily 
preventive  detention,  and  not  simply  medical  or  psychological 
evaluation.   I  suggest  that  subsection  (c)  (page  26,  line  9), 
which  now  reads,  "the  person's  symptomatology,"  should  be  changed 
as  follows:   "the  person's  behaviors  relevant  to  the  likelihood 
that  the  person  will  commit  acts  of  serious  bodily  injury  to  any 
person  or  substantial  damage  to  the  property  of  others."   This 
change,  and  others  like  it  that  I  should  be  happy  to  suggest,  will 
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provide  more  precise  guidance. 

The  substantive  standard  for  commitment  used  throughout 
section  4173  and  for  release  in  section  4174(d)(1)(B)  seems  to  me 
to  be  too  vague  and  perhaps  too  lenient.   First,  in  the  various 
subsections  in  which  the  standard  is  used,  it  never  makes 
absolutely  clear  that  the  contemplated  danger  must  occur  as  a 
result  of  the  "mental  disease  or  defect"  or  of  the  gross 
impairment  in  reality  testing  that  led  to  the  person's  acquittal 
by  reason  of  insanity.   After  all,  if  the  person  is  at  present  not 
disordered  but  is  still  dangerous,  hospital  commitment  or  any  form 
of  preventive  detention  is  unjustified  and  probably 
unconstitutional.   That  the  predicted  dangerousness  must  be  caused 
by  mental  problems  is  perhaps  both  obvious  and  implicit  in  the 
statutory  formulation,  but  what  is  sometimes  clear  to  legislators 
and  commentators  is  not  always  clear  to  courts.   I  therefore 
suggest  that  in  the  appropriate  places,  the  following  phrase 
should  be  inserted:   "as  a  result  of  a  gross  and  demonstrable 
impairment  in  the  person's  understanding  and  perception  of 
reality."   I  should  be  pleased  to  point  out  to  the  Committee 
afterwards  the  specific  places  in  Sections  4173  and  4174  where 
such  an  insertion  would  be  appropriate. 

Second,  the  probability  standard  for  commitment  is  too 
vague  and  lenient.   I  fully  recognize  that  providing  a  precise 
numerical  probability  for  the  dangerous  acts  contemplated  would 
require  prediction  expertise  that  is  literally  unimaginable  at 
present  and  that  the  issue  is  not  solely  empirical  in  any  case. 
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H.R.  1280  makes  a  great  advance  by  recognizing  that  the 
probability  required  for  commitment,  for  preventive  detention,  is 
a  social,  moral,  ethical,  and  legal  matter.   This  recognition  is 
embodied  in  the  language  of  Section  4173 (b) (1 ) (B) ( i)  (page  28, 
lines  21-22),  for  instance,  which  provides  that  the  probability 
must  be  "sufficiently  substantial  to  justify  commitment  [italics 
added]."  Nonetheless,  "a  sufficiently  substantial  likelihood"  or 
"a  substantial  probability"  seems  too  vague. 

Although  no  precise  number  can  be  provided,  the  court 
needs  more  guidance  to  decide  how  much  probability  is  sufficient. 
As  a  policy  matter,  I  believe  that  a  very  high  likelihood  of  harm 
should  be  required  in  order  to  justify  preventive  detention. 
Again,  I  do  not  think  we  can  specify  whether  a  very  high 
likelihood  is  65%  or  85%,  but  I  believe  that  this  is  about  the 
appropriate  range.   At  the  very  least,  preventive  detention  should 
be  based  on  a  "more  likely  than  not"  standard,  that  is,  on  a 
probability  greater  than  50%.   I  therefore  suggest  that  the 
language  should  be  changed  to  a  more  specific,  higher  standard. 
Such  a  change  would  further  both  substantive  values  (the  avoidance 
of  unnecessary  preventive  detention)  and  process  values  (clarity 
of  guidance  to  the  court). 

On  a  related  matter,  section  4172(b)(3)(F)  (page  26, 
lines  26ff),  provides  that  the  mental  health  examiner  may  offer  an 
opinion  in  the  examiner's  report  of  the  "likelihood"  that  the 
person  will  behave  dangerously  in  the  future.   I  would  provide 
that  if  the  examiner  ventures  such  an  opinion,  he  or  she  should  be 
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required  to  provide  a  far  more  specific  estimate  and  to  state 
precisely  the  data  and  reasoning  that  led  to  that  estimate.   This 
suggestion  may  seem  contradictory  in  light  of  my  view  that  such 
specific  estimates  are  beyond  present  expertise,  so  let  me  state 
my  reasons  for  this  proposal. 

I  fear  that  unless  the  expert  is  forced  to  behave  as  a 
clinical  or  scientific  expert  by  the  type  of  change  I  have 
proposed,  he  or  she  will  give  a  vague  opinion  which  will  reflect 
his  or  her  own  personal  weighing  of  social  safety  versus 
individual  liberty.   That  is,  the  expert  will  be  offering  the 
social  and  moral  judgment  that  is  reserved  for  the  court. 
Although  section  2  of  H.R.  1280,  amending  Rule  704  of  the  Federal 
Rules  of  Evidence,  properly  prevents  the  expert  from  offering  at  a 
hearing  the  ultimate  legal  conclusion  on  the  commitment  issue, 
allowing  a  vague  personal  value  judgment  in  the  examiner's  report 
will  permit  the  expert  to  do  indirectly  what  cannot  be  done 
directly.   The  solution  is  either  to  force  the  examiner  to  offer  a 
scientific  estimate  (if  he  or  she  is  willing  to  offer  an  opinion 
in  the  report),  or  to  prevent  the  expert  from  ever  offering  any 
opinion  on  the  likelihood  of  future  dcinger.   I  prefer  the  latter 
alternative. 

From  the  point  of  view  of  attempting  to  protect  the 
liberty  interests  of  the  committed  person,  the  maximum  term  of 
commitment  provided  in  section  4176(a)  (page  37,  lines  12ff) 
commendably  attenpts  to  set  a  limit  on  the  length  of  post  insanity 
acquittal  commitments.   I  believe,  however,  that  any  set  limit  is 
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theoretically  unjustified  for  the  reasons  set  forth  in  my  longer 
statement.   In  brief,  a  hospital  term  corresponding  to  the  prison 
terra  that  would  have  been  possible  upon  conviction  makes  little 
sense  because  the  committed  person  is,  by  definition,  not  a 
rational  actor  who  was  convicted  of  that  crime.   The  person  is 
being  committed  because  he  or  she  is  still  dangerous  as  a  result 
of  gross  impairment  in  reality  testing.   The  person  should  be 
released  whenever  he  or  she  is  no  longer  dangerous  or  no  longer 
grossly  impaired.   This  can  take  place  at  any  time.   A  fixed  ternn 
is  an  illogical  means  of  achieving  the  goals  of  confining  and 
treating  the  person  until  this  occurs. 

An  indeterminate  term  raises  the  possibility  of  abuses  of 
the  person's  liberty.   But  this  can  be  remedied  by  periodic  and 
effective  review  of  the  need  for  continuing  commitment.   In  this 
regard,  I  suggest  that  the  review  period  provided  for  in  section 
4174(d)(1)(A)  (page  32,  lines  23-24)  should  be  shortened  from  one 
year  to  six  months  and  that  the  substantive  standard  for  release 
should  be  modified  as  suggested  above. 

My  suggestions  about  the  length  of  term  may  be  mooted, 
however,  as  the  Supreme  Court  is  about  to  decide  a  case  dealing 
with  the  permissible  length  of  post  insanity  acquittal 
commitments . 

I  strongly  support  the  extensive  right  to  refuse 
treatment  provided  for  in  section  4174.   The  "parade  of  horribles" 
predicted  by  opponents  of  the  right  —  wholesale  refusal  of 
treatment,  hospital  disorder,  disruption  of  the  therapeutic  milieu 
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—  has  simply  not  occurred.   The  best  evidence  is  that  most  civil 
patients  accept  preferred  treatments  and  good  hospital  order  is 
maintained.   And,  of  course,  patients  can  be  treated  without 
consent  in  emergencies.   There  is  little  reason  to  believe  the 
situation  will  be  more  problematic  with  insanity  acquittees, 
especially  because  accepting  treatment  is  probably  the  most 
efficient  route  to  improvement  and  release. 

There  will  of  course  be  some  costs  to  providing  a 
substantial  right  to  refuse  treatment:   there  may  be  some 
disruption,  doctors  may  be  prevented  from  providing  the  care  they 
are  trained  and  desire  to  provide.   But  we  must  recognize,  as 
H.R.1280  does,  first,  that  forced  treatment  is  a  substantial 
infringement  on  liberty  distinct  from  the  infringement  of 
commitment  itself,  and,  second,  that  post  insanity  acquittal 
commitments  are  primarily  meant  to  protect  the  public.   We  wish  to 
provide  treatment,  but  there  are  rights  in  conflict  and  our 
primary  goal  is  to  confine  dangerous  individuals.   There  is 
therefore  no  contradiction,  although  it  is  unfortunate,  if  some 
committed  persons  are  simply  kept  incapacitated  because  they  are 
not  sensible  enough  to  accept  preferred  treatments. 

An  extensive  right  to  refuse  treatment  does  create 
administrative  costs.   To  minimize  these  costs,  I  suggest  that  the 
decision  about  whether  the  person  is  competent  to  give  informed 
consent  or  whether  an  incompetent  should  be  treated  should  be  made 
at  the  initial  commitment  hearing.   Many  of  the  facts  necessary  to 
decide  the  treatment  and  commitment  issues  will  be  the  same  and 
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deciding  about  treatment  at  the  commitment  hearing  will  be  a  far 
more  efficient  use  of  court  time,  avoiding  unnecessary  hearings. 

The  provisions  for  conditional  release  in  section  4175 
seem  generally  sensible  and  will  enhance  liberty.   I  wish  to 
caution  the  Committee  against  believing,  however,  that  there  will 
be  generally  adequate  supervision  in  the  community  of 
conditionally  released  insanity  acquittees.   As  we  know  from  our 
sad  experience  with  parole  or  probation  supervision  in  most 
locations,  careful,  helpful  contact  and  supervision  is  beyond  the 
present  capabilities  of  most  jurisdictions.   I  am  not  suggesting 
that  conditional  release  be  deleted;  rather,  we  must  be  realistic 
about  it. 

The  last  two  points  I  wish  to  raise  are  about  the 
adequacy  of  treatment  for  insanity  acquittees  and  suggested, 
alternative  modes  of  disposition.   Although  a  Committee  may  write 
the  most  sensible  insanity  acquittal  disposition  legislation  ever, 
the  lack  of  adequate  resources  to  treat  the  persons  committed  must 
be  commented  upon.   Mental  health  services  for  inmates  in  the 
criminal  justice  system  are  generally  inadequate.   The  treatment 
resources  afforded  to  insane  offenders  are  no  exception.   Even  if 
treatment  is  a  goal  secondary  to  public  safety,  adequate  treatment 
should  be  provided  as  a  moral  matter  to  those  incarcerated.   This 
is  not  done  now  and  our  legislatures,  including  the  Congress, 
should  provide  adequate  funds  for  this  purpose.   This  is  a  matter 
of  political  will;  it  is  not  a  medical  or  legal  matter. 
Finally,  many  people  have  suggested  alternative 
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dispositional  methods  such  as  multidisciplinary  review  boards.   To 
state  my  objections  to  such  alternatives  would  take  far  too  long, 
so  let  me  say  in  brief  that  I  think  that  relying  on  such 
alternatives  displays  a  misplaced  sense  of  confidence  in 
expertise.   Preventive  detention  decisions  are  social  and  legal 
questions  that  courts  should  resolve.   Such  issues  cannot  be 
delegated  to  "experts."   Moreover,  we  are  still  far  from  a  time 
when  experts  will  be  able  accurately  to  estimate  the  risk  to 
social  safety  presented  by  particular  individuals.   No  matter 
which  method  is  chosen  to  decide  such  questions,  there  will  be 
some  risks  involved  in  releasing  insanity  acquittees.   In  my 
longer  statement,  I  have  argued  that  in  a  free  society  we  must  be 
willing  sometimes  to  accept  such  risks.   Preventive  detention 
decisions  in  a  world  of  inadequate  predictive  expertise  are 
problematic,  but  the  decisions  are  legal  and  we  must  trust  courts 
to  "bite  the  bullet"  and  decide  such  cases  as  justly  as  possible. 
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APPENDIX; 

EXCERPTS  ON  THE  RELEVANCE  OF  MENTAL  HEALTH 
DIAGNOSIS  IN  CRIMINAL  CASES 

from 

Stephen  J.  Morse,  "Failed  Explanations  and 
Criminal  Responsibility:   Experts  and  the  Unconscious." 
68  Virginia  Law  Review   973,  1048-50,  1055-1070(1982). 
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The  second  difficulty  with  suggestions  for  the  broad  use  of  ex- 
pertise is  that  even  reliable  and  valid  techniques  may  not  generate 
data  that  respond  to  the  questions  properly  asked  by  the  criminal 
law.  Techniques  may  yield  data  acceptable  for  some  mental  health 
purposes  but  inadmissible  for  use  in  the  courtroom.  The  burden  is 
on  the  dynamicists  to  demonstrate  that  the  data  in  question  is 
admissible. 

Let  us  take  some  examples.  The  major  change  occurring  in  the 
last  three  years  that  bears  on  the  use  of  mental  health  experts  in 
the  courtroom  is  the  promulgation  by  the  American  Psychiatric 
Association  of  the  long-awaited  third  edition  of  the  Diagnostic  and 
Statistical  Manual  of  Mental  Disorders  (DSM-III)*^^  Use  of  this 
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DSM-III  differs  from  iU  maligned  predecessor,  American  Psychiatric  Association,  Diag- 
nostic and  SUtistical  Manual  of  Mental  Disorders  (2d  ed.  1968)  (DSM-II),  in  at  least  four 
ways.  First,  the  criteria  of  DSM-III  rely  far  more  on  research  evidence  than  on  the  sheer 
consensus  opinions  of  its  developers.  Second,  the  diagnostic  criteria  for  the  various  disorders 
are  considerably  more  precise,  and  include  relatively  clear  inclusion  and  exclusion  criteria. 
Third,  DSM-III  adopts  a  multiaiial  approach  that  considers  factors  such  as  physical  health 
and  social  functioning  in  the  total  diagnostic  picture.  Fourth,  there  is  theoretical  and  empir- 
ical reason  to  believe  that  DSM-III  is  considerably  more  reliable  than  its  predecessor.  These 
four  factors  render  DSM-III  possibly  relevant  to  legal  decisionmaking  because  reliable  and 
relatively  precise  diagnoses  conceivably  might  be  efficient  and  adequate  proxies  for  the  de- 
termination of  whether  a  person  is  crazy.  But  even  if  DSM-III  is  truly  as  reliable  as  it 
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manual  promises  to  make  expert  diagnoses  more  reliable  and  to 
allow  experts  to  articulate  their  diagnostic  criteria  and  reasoning 
more  precisely.  Nevertheless,  although  the  diagnostic  categories  of 
DSM'III  are  far  more  precise  than  those  of  the  second  edition  of 
the  manual  (DSM-II),  they  are  still  not  adequate  proxies  for  legal 
craziness  because  they  are  not  sufficiently  precise  to  provide  the 
factfinder  with  the  necessary,  full,  textured  account  of  how  the  de- 
fendant behaved.'"  Persons  whose  behavior  places  them  within 
the  same  diagnostic  category  may  differ  greatly  in  the  degree  and 
quality  of  their  behavioral  abnormalities.'*"  In  determining 
whether  a  defendant  is  crazy,  there  is  simply  no  substitute  for  the 
fullest  possible  account  from  all  sources  of  the  defendant's  behav- 
ior at  the  time  of  the  alleged  offense.  If  experts  provide  the 
factfinder  with  such  rich  behavioral  data,  a  diagnosis  will  add  little 
of  value  because  the  criteria  for  DSM-III  diagnoses,  like  those  of 
DSM-II,  are  almost  entirely  behavioral."'  Thus,  permitting  the  ex- 


appean  io  be — and  there  is  some  reason  to  doubt  its  reliability,  Morse,  supra  note  29,  at  70 
n.75 — it  is  still  not  an  adequate  proxy  for  craziness.  See  infra  notes  211-13  and  accompany- 
ing text. 

The  authors  of  DSM-III  also  claim  that  there  is  research  evidence  for  the  validity  of  the 
various  categories,  but  DSM-III  admita  that  most  categories  "have  not  yet  been  fully  vali- 
dated," DSM-III,  supra  note  131,  at  8,  and  I  and  others  believe  that  in  fact  such  evidence  is 
distinctly  lacking  and  that  only  future  research  will  esUblish  the  validity  of  the  diagnostic 
categories  of  DSM-III.  Morse,  supra  note  29,  at  70  n.75  (citing  sources).  See  also  Kendell  & 
Brockington,  The  Identification  of  Disease  Entities  and  the  Relationship  Between  Schizo- 
phrenic and  Affective  Psychoses,  137  Brit.  J.  Psychiatry  324,  329  (1980)  (meaning  of  validity 
of  a  disease  entity  in  psychiatry  rarely  defined;  no  natural  boundary  found  between  schizo- 
phrenia and  affective  psychoses).  The  chief  author  of  DSM-III,  Robert  Spitzer,  has  referred 
optimistically  to  this  problem  in  a  recent  interview.  A.P.A.  Monitor,  Oct  1981,  at  33. 

Finally,  DSM-III  cautions  that  its  use  in  nonclinical  contexU,  "such  as  determination  of 
legal  responsibility  .  .  .  must  be  critically  examined  in  each  instance  within  the  appropriate 
institutional  context."  DSM-III,  supra  note  131,  at  126. 

*"  This  statement  and  similar  statements  that  follow  in  the  text  can  only  be  confirmed 
by  simple  inspection  of  DSM-III  criteria.  Consider  the  general  and  specific  criteria  for  schiz- 
ophrenia and  its  subtypes.  DSM-III,  supra  note  131,  at  181-93.  Knowing  a  person  meets 
these  criteria  hardly  substitutes  for  a  full  behavioral  portrait  of  the  actor. 

'"  Id.  at  6  ("Another  misconception  is  that  all  individuals  described  as  having  the  same 
mental  disorder  are  alike  in  all  important  ways.  Although  all  the  individuals  described  as 
having  the  some  mental  disorder  show  at  least  the  defining  features  of  the  disorder,  they 
may  well  differ  in  other  important  ways  that  may  affect  clinical  management  and  out- 
come."). Moreover,  Axis  V  of  DSM-III,  which  rates  the  highest  level  of  adaptive  functioning 
within  the  past  year,  is  too  imprecise  to  serve  as  a  proxy  for  an  aasessment  of  social 
functioning. 

*'*  Behavioral  abnormality  is  a  necessary  criterion  for  all  diagnoees  and  it  is  sufficient  for 
most,  including  the  majority  of  disorders  whose  presence  in  a  defendant  may  raise  questions 
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pert  to  provide  a  diagnosis  yields  no  additional  data;  and  in  label- 
ing the  defendant  as  suffering  from  a  disorder,  the  expert  in- 
terjects a  host  of  unproven  assumptions  about  disease  processes 
and  consequent  lack  of  control.  The  criminal  law  must  avoid  this 
question-begging  result  if  it  is  to  resolve  the  question  of  responsi- 
bility properlxJ" 


about  criminal  responsibility.  Cf.  Rappeport,  Differences  Between  Forensic  and  General 
Psychiatry.  139  Am.  J.  Psychiatry  331,  333  (1982)  ("It  is  not  because  the  man  had  a  psycho- 
sis that  he  is  not  responsible;  it  is  how  his  illness  affected  his  behavior  and  his  ability  to 
form  the  necessary  criminal  intent  or  to  have  the  mens  rea,  or  guilty  mind,  that  is 
important."). 

*"  It  may  be  objected  that  the  danger  of  ascribing  legal  relevance  to  an  expert  diagnosis 
is  overstated.  Professor  John  Monahan  of  the  University  of  Virginia  School  of  Law  has  sug- 
gested in  a  personal  communication  that  a  diagnosis  may  be,  first,  a  convenient  summary  of 
beharior,  and,  second,  an  efficient  means  of  communicating  that  persons  who  behave  in 
certain  ways  (those  whose  behavior  fita  a  particular  diagnosis)  are  likely  to  behave  in  other 
ways.  Interview  with  John  Monahan  (June,  1981)  (notes  on  file  with  the  Virginia  Law  Re- 
view Association).  These  suggestions  are  unpersuasive,  however.  A  diagnosis  simpliciter  con- 
veys little  additional,  legally  relevant  information  to  a  legal  factfinder  beyond  the  descrip- 
tion of  the  criterial  behaviors  themselves.  Moreover,  the  diagnoses  of  DSM-III  are  too  vague 
to  convey  much  information  about  a  person's  degree  of  eraziness  or  the  quality  of  the  criter- 
ial behaviors.  DSM-III  recognizes  this  point  explicitly  when  it  notes  thst  persons  with  the 
same  diagnosis  may  be  different  in  important  ways.  DSM-III,  supra  note  131,  at  6.  Any 
convenience  gained  by  using  the  shorthand  —  and  convenience  would  be  the  only  virtue  — 
is  more  than  offset  by  the  problems  I  have  identified. 

The  second  suggestion  merits  more  attention,  but  only  in  those  cases  where  a  diagnosis  is 
significantly  statistically  related  to  other  legally  relevant  behavior  (beyond  the  criterial  be- 
haviors to  which  the  diagnosis  refers).  At  present,  hard  daU  linking  diagnoses  to  other  le- 
gally relevant  behavior  are  rare,  but  when  such  data  exist,  experts  can  present  them  without 
using  the  diagnostic  shorthand.  For  instance,  the  expert  can  say:  "People  who  behave  in  A. 
B.  C  ways,  are  also  X%  likely  to  behave  in  Y  (legally  relevant)  way."  This  is  undoubtedly 
"less  efficient"  than  saying,  for  example:  "Schizophrenics  are  X%  likely  to  behave  Y  way." 
But,  again,  the  only  loss  is  minor  time  efficiency,  a  price  that  seems  worth  paying  in  light  of 
the  possibility  of  the  greater  efficiency  loas  of  predisposing  the  factfinder  to  an  incorrect 
decision. 

Professor  Monahan  has  also  suggested  that,  in  any  event,  criminal  juries  pay  little  atten- 
tion to  diagnosis.  If  so,  there  is  little  practical  loss  in  allowing  or  prohibiting  diagnostic 
conclusions  or  diagnostic  shorthand.  On  a  more  theoretical  level,  however.  I  still  wish  to 
avoid  using  question-begging  diagnoses  (and  other  forms  of  question-begging)  as  much  as 
possible  in  mental  health  related  cases  in  order  to  increase  the  honesty,  clarity,  and  integrity 
of  criminal  justice  decisionmaking.  These  issues  are  dealt  with  in  further  detail  in  the  dis- 
cussion of  the  case  of  Mr.  G  at  infra  notes  241-74  and  accompanying  text. 
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B.    Rationalizing  Expert  Testimony: 
Beyond  the  Battle  Principle 

The  Crazy  Behavior  proposals  for  the  proper  use  of  expert  testi- 
mony would  not  require  expensive  and  ineffective  training  pro- 
grams and  would  alleviate  almost  all  of  the  present  problems  of 
unreliability,  invalidity,  and  irrelevance.  According  to  those  pro- 
posals, experts  would  not  offer  conclusions,  psychiatric  or  legal,  nor 
would  they  offer  unproven  theoretical  explanations."*  Experts 
would  only  offer  clinical  observations  and  hard  data."'  Conse- 
quently, they  would  not  need  to  know  the  law,  or  how  to  separate 
fact  from  value  questions.  Moreover,  experts  would  not  need  the 
sophisticated  psychodynamic  knowledge  that  the  Bonnie  and 
Slobogin  scheme  demands  but  cannot  provide.  Theoretical  sophis- 
tication or  lack  of  it  would  not  be  an  issue,  because  the  factfinder 
would  not  need  to  hear  theoretical  speculation  from  experts.  Per- 
haps most  important,  the  "battle  of  the  experts"  would  be  reduced 
to  minor  skirmishes  in  most  cases. 

Three  basic  factors  probably  are  primarily  responsible  for  the 
battle  of  the  experts:  the  softness  of  mental  health  theory,  data, 
and  collection  methods;  the  nonscientlHc  character  of  legal  issues; 
and  the  inevitable  bias  of  mental  health  experts  as  they  enter  the 
criminal  justice  system  as  advocates.  Let  us  consider  these  factors 
in  light  of  the  Crazy  Behavior  proposals. 

First,  experts  often  disagree  about  both  observational  data  and 
inferential  conclusions  such  as  diagnoses  or  theoretical  explana- 
tions for  behavior.  Some  degree  of  disagreement  among  experts  on 
factual  matters  and  interpretations  of  these  facts  occurs  in  all 
Helds,  but  it  is  especially  problematic  in  mental  health:  the  pri- 
mary assessment  technique  is  human  interaction,  the  criteria  for 
drawing  conclusions  are  often  unusually  vague,  there  are  myriad 
competing  explanatory  theories,  and  the  conclusions  reached  are 
commonly  unverifiable.'"  Under  such  conditions,  it  is  unsurprising 
that  experts  will  disagree  about  the  subject's  behavior  or  explana- 


•»•  Morse,  supra  note  2,  at  618-19. 
"^  Id.  at  601.  625. 

***  Rarely  are  laboratory  testa  or  other  forma  of  relatively  objective  and  verifiable  data 
employed. 
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tions.  The  measuring  tool  changes  from  examiner  to  examiner,  no 
theoretical  scheme  is  self-evidently  correct,  and  reliable  and  valid 
benchmarks  for  drawing  inferences  are  often  lacking. 

Limiting  expert  testimony  to  observations  of  behavior  and  hard 
data  would  alleviate  many  of  the  difficulties  produced  by  the  soft- 
ness of  mental  health  science.  Observers  are  far  less  likely  to  disa- 
gree about  observations  than  about  inferential  conclusions,  and 
disagreement  about  observable  behavior,  precisely  because  it  is 
about  observable  data,  is  easier  to  resolve  than  disagreements 
about  inferences.  Moreover,  factfinders  need  not  be  exposed  to  the 
unseemly  spectacle  of  experts  jousting  over  inferences,  because 
factfinders  are  perfectly  capable  of  drawing  those  inferences  them- 
selves if  they  understand  the  relevant  legal  questions.  Within  the 
realm  of  hard  Tiata  produced  by  acceptable  scientific  methods,"* 
there  can  of  course  be  disagreements  about  what  the  data  show, 
but  here,  too,  there  are  criteria  for  assessing  studies  —  primarily 
methodological  soundness  —  that  provide  a  touchstone  for  assess- 
ing disagreements.  The  Crazy  Behavior  scheme  therefore  will  con- 
fine the  courtroom-battle  behavior  of  mental  health  experts  to 
those  matters  where  factfinders  themselves  can  assess  and  resolve 
the  disputes."* 

Second,  demanding  or  allowing  conclusions  from  mental  health 
experts  on  ultimate  legal  issues  such  as  criminal  responsibility  or 
the  capacity  to  form  mens  rea***  is  certain  to  cause  unseemly  dis- 


*—  See  supra  note  78. 

***  I  suggest  that  all  forensic  assessment  interviews  be  videotaped  and  that  the  factfinder 
view  the  tapes  if  either  party  so  requests.  When  mental  health  experts  testify  on  the  basis  of 
clinical  examination,  they  will  rely  on  parts  of  the  examination  that  support  their  conclu- 
sions and  the  factfinder  may  not  hear  about  portions  of  the  examination  that  would  lead  to 
contrary  inferences.  Cross-examination  can  alleviate  this  difficulty  to  some  degree,  but  it  is 
not  an-  adequate  substitute  for  allowing  the  factfinder  to  view  the  raw  data  to  decide 
whether  the  defendant's  behavior  during  that  interview  supports  the  expert's  inference. 
Even  if  the  factfinder  is  not  routinely  allowed  to  view  the  tape  on  groimds  of  cost,  ineffi- 
ciency, threat  of  confusion,  or  the  like,  cross-examination  will  be  far  more  effective  if  coun- 
sel can  see  the  opposing  expert's  examination. 

The  American  Psychological  Association  (APA)  has  recently  recommended  taping  of 
clinical  interviews  as  a  means  of  ensuring  the  fair  administration  of  court-ordered,  govern- 
ment-requested clinical  interviews.  Amicus  Brief  of  APA  at  22-23,  26-27,  United  States  v. 
Byers,  No.  78-1415  (D.C.  Cir.  1981).  The  reasoning  of  this  brief  applies  to  all  clinical  inter- 
views performed  to  provide  evidence  in  criminal  cases. 

**'  See,  e.g..  Fed.  R.  Evid.  704.  A  notable  exception  is  a  California  statute  that  prohibits 
mental  health  expert  testimony  on  the  issue  of  whether  a  criminal  defendant  had  the  requi- 
site mens  rea  in  fact  at  the  time  of  the  alleged  offense.  CaL  Penal  Code  §  29  (West  Supp. 
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agreements  among  experts  because  such  issues  are  not  capable  of 
scientific  resolution.  Consider  a  case  where  the  experts  agree  on 
the  behavioral  data,  and  perhaps  even  on  the  diagnosis  and  in- 
ferred psychodynamic  mechanisms  that  would  explain  the  behav- 
ior. Nonetheless,  one  expert  testifies  that  the  defendant  could  con- 
form to  the  requirements  of  the  law  or  that  the  defendant  had  the 
mental  capacity  to  form  a  mens  rea,  and  the  other  expert  testifies 
to  the  opposite.  Moreover,  both  deliver  their  opinions  as  a  matter 
of  "reasonable  medical  (or  psychiatric  or  psychological)  certainty." 
Because  there  is  no  scientific  standard  for  the  "ability  to  conform" 
or  for  the  capacity  to  form  a  mens  rea,  it  is  again  unsurprising  that 
the  experts  will  disagree.  The  legal  standards  are  primarily  moral 
and  social  —  only  the  application  of  moral,  social,  community 
standards  and  values  csh  determine  whether  a  specific  defendant's 
behavior  conforms  to  the  legal  standards.  Facts  alone  do  not  pro- 
vide the  answer.  Disagreement  among  experts  on  these  issues  is  as 
inevitable  as  disagreements  among  jurors,  because  there  is  no  sci- 
entific resolution  of  the  questions  the  law  poses.  Experts  offering 
legal  conclusions  are  operating  as  extra,  and  unnecessary,  jurors.  If 
these  fertile  grounds  for  disagreement  are  removed,  factfinders  can 
discharge  their  duties  unencumbered  by  the  unnecessary  confusion 
and  obfuscation  resulting  from  expert  disagreement. 

Finally,  the  pre-existing  bias  of  mental  health  experts  and  the 
bias  resulting  from  participation  in  the  criminal  justice  system  as 
advocate-witnesses  also  promote  the  battle  of  the  experts.  Mental 
health  professionals,  like  all  other  citizens,  have  social  and  political 
biases  that  extend  to  their  views  of  criminal  justice."'  Moreover, 
even  a  relatively  neutral  professional  inevitably  becomes  an  advo- 
cate when  entering  a  case  on  one  side  or  the  other.  In  addition,  the 
softness  of  mental  health  science  and  the  legal  system's  willingness 
to  accept  the  conclusions  of  experts  on  legal  issues  provide  little 


1982). 

"■  The  most  notable  example  in  recent  years  is  Dr.  John  Grigson  of  Texas,  known  famil- 
iarly as  the  "hanging  psychiatrist,"  because  he  has  testified  for  the  prosecution  in  favor  of 
the  death  penalty  in  many  cases.  Dr.  Grigson  was  the  psychiatrist  involved  in  Estelle  v. 
Smith,  101  S.  Ct.  1866  (1981)  (holding  that  the  fifth  and  sixth  amendments  apply  to  a 
psychiatric  examination  of  a  criminal  defendant  where  the  results  of  the  examination  may 
be  used  to  support  the  imposition  of  the  death  penalty).  Dr.  Bernard  Diamond  is  a  notable 
example  of  a  psychiatrist  who  is  sympathetic  to  the  defense.  See  Diamond,  Criminal  Re- 
•ponsibility  of  the  Mentally  111,  U  Stan.  L.  Rev.  59,  60-61  (1961). 
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scientific  constraint  on  the  expert's  testimony  and  great  opportu- 
nity for  them  to  express  these  biases.  In  a  particular  case,  experts 
may  agree  on  the  behavioral  data,  but  their  individual  views  on 
criminal  justice  and  their  advocacy  bias  will  lead  them  to  disagree 
on  the  issues  of  criminal  responsibility.  By  asking  an  expert's  opin- 
ion on  a  nonscientiflc  issue  and  by  allowing  experts  to  testify  about 
impermissibly  soft  data  or  theory,  the  legal  system  permits  experts 
to  air  their  own  biases  before  the  credulous  factfinder  as  if  those 
biases  were  matters  of  reasonable  scientific  certainty. 

Few  people  subscribe  today  to  the  myth  of  the  "impartial" 
mental  health  expert.'**  Accepting  the  inevitable  bias  of  mental 
health  experts,  however,  should  not  lead  necessarily  to  the  conclu- 
sion that  the  law^cannot  ameliorate  the  effects  of  this  bias.  The 
Crazy  Behavior  proposals  will  substantially  reduce  the  effects  of 
partiality  by  eliminating  much  testimony  that  allows  the  expres- 
sion of  such  bias  and  by  permitting  testimony  on  those  topics  — 
observable  behavior  and  hard  data  —  where  the  effect  of  bias  on 
opinions  is  diminished  and  far  easier  for  the  factfinder  to  detect 
and  address.  Although  Bonnie  and  Slobogin  are  commendably  sen- 
sitive in  general  to  the  problem  of  bias  in  expert  witnesses,'**  they 
do  not  confront  directly  the  problems  of  criminal  justice  and  advo- 
cacy bias  and  do  not  attend  to  their  remedies.  The  Crazy  Behavior 
proposals  wiU  do  far  more  to  eliminate  these  difficulties  than  ad- 
vances in  mental  health  science  or  the  forensic  training  of 
experts."* 


"»  Morse,  supra  note  2,  at  608  &  n.l72.  See  Gardner,  The  Myth  of  the  Impartial  Psychi- 
atric Expert — Some  Commenta  Concerning  CriminaJ  Reaponsibility  and  the  Decline  of  the 
Age  of  Therapy,  2  L.  &  Psychology  Rev.  99  (1976). 

'**  See  Bonnie  St  Slobogin,  supra  note  8,  at  512-14. 

"•  The  Crazy  Behavior  proposal  would  have  other  beneficial  effects  as  well.  Limiting  ex- 
pert testimony  would  decrease  costa  without  depriving  the  legal  system  of  valuable  and  suf- 
ficient expertise.  The  expertise  most  needed  by  the  legal  system  is  clinical  assessment  to 
provide  behavioral  observations,  and  clinical  assessolent  skill  is  the  most  plentifully  availa- 
ble of  all  mentel  health  clinical  skills  (assuming,  of  course,  as  courts  do  now  and  will  con- 
tinue to  do,  that  clinical  skill  is  a  valid  entity  in  mental  health).  Moreover,  because  hard 
data  could  come  from  professionals  of  any  discipline  competent  to  provide  it  —  not  just 
psychiatry  and  psychology  —  the  Crazy  Behavior  scheme  would  enlarge  the  pool  of  experts. 
See  Morse,  supra  note  2,  at  622-24. 

Hearsay  problems  would  also  decrease.  Expert  witnesses  are  alloweo  to  base  their  testi- 
mony on  hearsay,  see  Fed.  R.  Evid.  703,  but,  again,  use  of  hearsay  testimony  is  a  particu- 
larly unfortunate  misteke  in  the  mental  health  area  where  the  date  are  behaviors  and  the 
measuring  tools  are  so  inaccxirate  and  subject  to  distortion.  See  Note,  Hearsay  Bases  of 
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There  is  not  today  substantially  greater  mental  health  expertise 
relevant  to  criminal  law  questions  than  I  claimed  in  Crazy  Behav- 
ior. Nor  is  forensic  training  a  workable  solution.  Given  the  present 
state  of  the  mental  health  arts,  the  Crazy  Behavior  proposal  is  far 
more  likely  to  make  expert  testimony  more  accurate  and  less  ex- 
pensive. Most  importantly,  under  the  Crazy  Behavior  scheme 
there  will  be  no  unfairness  to  either  the  prosecution  or  the  defense. 
To  buttress  these  contentions,  this  article  will  now  turn  to  an  as- 
sessment of  representative  cases  used  by  Bonnie  and  Slobogin  to 
enhance  the  validity  of  their  analyses  and  proposals. 

C.     The  Cases 

In  this  section,  I  shall  examine  the  exemplary  cases  that  Bonnie 
and  Slobogin  provide  from  the  comparative  perspectives  of  their 
proposals  and  mine.  In  the  course  of  this  analysis,  I  shall  consider 
the  theoretical  and  scientific  validity  of  the  various  expert  tools 
that  Bonnie  and  Slobogin  use.  I  hope  to  demonstrate  that  the 
Crazy  Behavior  system  is  faiiei  and  more  valid. 

1.    Mr.  G.  and  the  Usefulness  of  Diagnosis 

Only  a  full  and  textured  description  of  the  defendant's  behavior 
provides  the  factfinder  with  the  information  necessary  to  answer 
proper  criminal  law  questions.  A  reliable  diagnosis  does  not  pro- 
vide such  a  description."*  If  one  is  given  a  diagnosis,  one  presuma- 
bly has  a  disorder.  The  criminal  justice  system  really  wants  to 
know,  however,  how  the  defendant  behaved  at  the  time  of  the  al- 
leged offense  —  what  the  actor  was  thinking  and  feeling,  and  how 
much  control  he  or  she  had  over  the  behavior.  Although  the  behav- 
ioral data  that  meet  the  criteria  for  a  diagnosis  may  help  answer 
these  questions,  the  diagnosis  itself  conveys  little  additional  infor- 


Psychiatric  Opinion  Testimony:  A  Critique  of  Federal  Rule  of  Evidence  703,  51  S.  Cal.  L. 
Rev.  129  (1977).  There  is  no  indication,  other  than  bald  asaertion.  that  menul  health  pro- 
fessionals can  evaluate  the  accuracy  of  their  informanta'  observations.  The  distortions  that 
inevitably  occur  when  an  expert  bases  his  or  her  conclusions  on  the  unverified  behavioral 
observations  of  others  may  be  acceptable  in  clinical  practice,  but  they  are  not  acceptable  for 
the  vitally  important  function  of  determining  guilt  and  punishment 

***  See  supra  notes  210-14  and  accompanying  text.  Bonnie  and  Slobogin  recognize  that 
the  question  of  mental  disease  or  disorder  is  neither  crucial  nor  necessary  to  criminal  justice 
decisionmaking,  Bonnie  &  Slobogin,  supra  note  8,  at  466-73,  but  I  believe  that  they  do  not 
confront  fully  the  implications  of  this  recognition. 
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mation  about  cognitive,  emotional,  or  control  processes.  It  does  not 
give  the  factfinder  a  "feel"  for  how  abnormal  the  defendant  was  or 
how  much  he  or  she  was  suffering.  Nor  does  it  provide  the  judge  or 
jury  with  a  three-dimensional  portrait  of  the  defendant  that  will 
permit  the  judge  or  jury  to  make  their  difficult  and  important  legal 
and  social  decisions. 

Bonnie  and  Slobogin  claim  that  "[ejxpert  opinions  about  the 
comparative  severity  of  behavioral  dysfunction  often  rely  upon  di- 
agnostic concepts.""'  With  all  due  respect,  they  have  it  backwards. 
Modern  diagnosis  begins  with  signs  and  symptoms  (i.e.  behaviors) 
and  attempts  to  determine  into  which  category  the  behaviors  best 
fit.  Some  diagnoses  are  considered  more  severe  than  others  pre- 
cisely because  their  behavioral  criteria  are  more  severe  and  crazy. 
Even  if  the  expert  presents  the  definitional,  behavioral  criteria 
that  led  to  a  reliable  DSM-III  diagnosis,  a  full  portrait  of  the  sev- 
erity of  the  defendant's  abnormality  will  not  be  conveyed  unless 
the  expert  also  reports  the  fullest  description  of  all  the  defendant's 
behavior,  including  the  normal  aspects."*  In  determining  whether 
the  actor  is  sufficiently  crazy  to  meet  the  test  of  legal  abnormality, 
what  Bonnie  and  Slobogin  dismissingly  refer  to  as  "a  bare  descrip- 
tion of  symptoms""*  represents  most  of  the  data  that  there  are. 
Nor,  in  the  absence  of  hard  data  linking  a  diagnosis  to  other  legally 
relevant  information,  can  a  diagnosis  provide  any  further  informa- 
tion on  a  person's  other  psychological  functioning  or  behavior.'*®  If 


'"  Bonnie  &  Slobogin,  supra  note  8,  at  468. 

"*  Although  the  multiaxial  approach  of  DSM-III,  supra  note  131,  also  includes  assess- 
ment Axis  V,  which  is  used  to  assess  the  patient's  highest  level  of  adaptive  functioning 
during  the  last  year,  this  Axis  is  not  necessarily  related  to  the  patient's  diagnosis;  instead  it 
relies  on  behavioral  assessment. 

"*  Bonnie  &.  Slobogin,  supra  note  8.  at  469. 

"'  As  discussed  supra  note  214,  if  hard  data  link  (or  do  not  link)  a  reliable  diagnosis  to 
other  law-related  behavioral  consequences,  say,  some  types  of  antisocial  behavior,  that  diag- 
nosis may  appear  useful.  See,  e.g.,  Monahan  &  Steadman,  Crime  and  Mental  Disorder:  An 
Epidemiological  Approach  (1982)  (unpublished  manuscript  on  file  with  the  Virginia  Law 
Review  Association)  (no  relationship  between  crime  and  particular  disorders);  Special  Re- 
port, The  Nature  of  Aggression  During  Epileptic  Seizures,  305  New  Eng.  J.  Med.  711,  715 
(1981)  (directed  aggression  during  seizures  extremely  rare  and  it  is  nearly  impossible  to 
commit  murder  or  manslaughter  during  random  and  unsustained  psychomotor  attacks). 
Even  then,  however,  the  diagnostic  term  is  not  necessary.  The  expert  can  convey  the  same 
data  in  the  following  form:  X^c  of  persons  who,  like  this  defendant,  behave  in  ways  A,  B,  C 
(where  A,  B,  and  C  are  the  criteria  for  schizophrenia),  also  engage  in  aggravated  assaultive 
behavior,  whereas  only  the  lesser  percentage,  Q,  of  normal  persons  also  engage  in  such 
behavior. 
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the  court  is  concerned  with  the  defendant's  state  of  mind,  a  rich, 
factual  description  of  the  defendant's  delusions  is  relevant  and 
useful;  the  bau-e  conclusion  that  the  defendant  was  schizophrenic  is 
not. 

To  prove  that  diagnosis  itself  is  legally  relevant,  Bonnie  and 
Slobogin  relate  the  case  of  Mr.  G,  a  twenty- five-year -old  charged 
with  capital  murder  for  the  rape  and  murder  of  a  seventeen-year- 
old  woman  and  the  subsequent  murder  of  the  young  woman's 
mother."*  Mr.  G's  history,  as  narrated  by  Bonnie  and  Slobogin,"' 
is  a  sad  one:  his  mother  abused  him;  his  father  died  when  Mr.  G 
was  two;  his  stepfather,  to  whom  he  was  particularly  close,  died 
when  Mr.  G  was  ten;  Mr.  G  had  alcohol,  drug,  and  school  problems 
during  adolescence;  he  was  isolated  and  lacked  close  friends;  and, 
during  his  late  adolescence,  Mr.  G  observed  the  promiscuous  be- 
havior and  alcohol  and  drug  abuse  of  his  mother  and  sister  (Mr. 
G's  mother  denied  her  promiscuity  and  the  abuse  of  intoxicants  by 
her  and  the  sister). '■••  Although  the  tale  is  told  in  terms  of  conclu- 
sions, and  almost  nothing  of  the  positive  aspects  of  Mr.  G's  life  is 
.related — for  example,  the  relationship  between  Mr.  G  and  his  step- 
father— it  is  admittedly  an  awful  life. 

To  determine  the  degree  to  which  Mr.  G  was  abnormal,  Bonnie 
and  Slobogin  provide  information  about  Mr.  G's  present  psycho- 
logical functioning.  During  his  clinic  interview,  Mr.  G  "appeared 
extremely  depressed  and  demonstrated  considerable  anxiety.'"*^ 
Based  on  this  information,  no  mental  health  professional  would 
have  an  idea,  except  in  the  vaguest  way,  of  how  Mr.  G  appeared.  A 
description  in  raw  behavioral  detail  of  how  he  behaved  would  be 
much  more  illuminating  and  helpful  than  these  conclusions.  Anxi- 
ety and  depression  are  common  affects  that  laypersons  with  the 
relevant  behavioral  information  can  assess."*  The  case  study  tells 


"'  Bonnie  &.  Slobogin,  supra  note  8,  at  469. 

"»  How  one  tells  the  tale  is  of  course  heavily  influenced,  wittingly  or  unwittingly,  by  one's 
preconceptions,  biases  and  purposes  in  telling  it.  This  is  true  for  therapists,  see  Rosenhan, 
On  Being  Sane  in  Insane  Places,  179  Sci.  250,  253  (1973);  sources  cited  supra  note  146-47, 
and  we  can  be  certain  it  is  true  for  criminal  juatice  observers.  Surely  the  case  history  could 
be  presented  to  make  Mr.  G  appear  far  more  "normal." 

»*»  Bonnie  &  Slobogin,  supra  note  8,  at  469. ' 

•«•  Id. 

•*•  See,  e.g.,  Rippere,  How  Depressing:  Another  Cognitive  Dimension  of  Commonsense 
Knowledge,  19  Behav.  Research  &  Therapy  169  (1981);  Rippere,  Predicting  Frequency,  In- 
tensity and  Duration  of  Other  People's  Self- Reported  Depression,  18  Behav.  Research  & 
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us  that  Mr.  G  demonstrated  an  "unsophisticated  and  almost  child- 
like" thought  process,'**  but  it  does  not  report  what  the  criteria  for 
this  conclusion  were.  We  do  not  know  whether  Mr.  G  was  com- 
pared to  twenty-five-year-old  males  of  his  socioeconomic  status,  in- 
telligence, and  education,  nor  do  we  know  what  scientific,  expert 
criteria  were  used  to  reach  these  completely  unhelpful  conclusions. 
Bonnie  and  Slobogin  report  that  Mr.  G  had  pervasive  repressed 
hostility  toward  his  mother  and  sister,  but  that  he  also  consciously 
considered  them  "junkies"  and  "sluts."'*'  Was  the  hostility  so  re- 
pressed? The  case  study  reports  that  Mr.  G  had  "autistic  thought 
processes,"'**  but  we  do  not  know  what  this  means.  Again,  instead 
of  using  a  conclusory  "scare"  label  —  autistic  —  the  report  should 
describe  Mr.  G*s  thought  processes  in  detail  and  let  the  factfinder 
decide  how  normal  Mr.  G's  thinking  was.  If  there  are  studies  rele- 
vant to  persons  like  Mr.  G  that  provide  statistically  normative  data 
about  cognitive  processes,  the  factHnder  should  by  all  means  have 
this  data  as  well.  Bonnie  and  Slobogin  also  relate  that  Mr.  G  was 
able  to  communicate  in  a  "normal"  fashion  and  that  he  had  sup- 
ported himself  for  several  years  with  no  apparent  problems.'**  One 
would  like  to  hear  much  more  about  Mr.  G:  how  did  he  get  along 
with  co-workers,  did  he  date,  did  he  have  any  friends,  what  was  the 
nature  of  his  friendships,  and  so  forth.  Any  factfinder  who  pos- 
sesses all  the  data  upon  which  Bonnie  and  Slobogin  based  their 
conclusory  opinions,  plus  all  the  additional  data  that  I  would  re- 
quire, would  be  fully  able  to  decide  whether  the  defendant  was  suf- 
ficiently crazy  to  meet  the  legal  threshold  for  an  insanity  defense. 
Not  only  do  Bonnie  and  Slobogin  provide  unhelpful  conclusions 


Therapy  259  (1980):  Rippere,  Commonsense  Beliefs  About  Depression  and  Antidepressive 
Behaviour:  A  Study  of  Social  Consensus.  15  Behav.  Research  &  Therapy  465  (1977).  Cf. 
Sarbin,  Anxiety:  Reification  of  a  Metaphor,  10  Archives  Gen.  Psychiatry  630  (1964)  (deny- 
ing the  validity  of  the  construct). 

One  might  object  that  this  assertion  does  not  account  for  cases  of  so.-caJled  "smiling"  or 
"masked"  depression,  where  the  person  is  allegedly  depressed  but  shows  none  of  the  usual 
outward  signs  of  this  affective  state.  If  this  is  a  valid  diagnostic  category,  then  experts  can 
present  the  behavioral  detail  and  linking  data  that  lead  them  to  conclude  that  a  person  is 
depressed,  even  though  the  person  does  not  appear  to  be.  If  the  category  is  speculative, 
however,  the  expert  should  not  infer  for  the  factfinder  that  a  person  feels  blue  (or  whatever) 
contrary  to  his  or  her  appearance.  The  category  does  not  exist  in  DSM-III,  supra  note  131. 

"•  Bonnie  &  Slobogin,  supra  note  8,  at  469-70. 

"'  Id. 

"•  Id.  at  470. 

•••  Id. 
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about  Mr.  G's  psychological  functioning,  they  also  insist  on  diag- 
nosing Mr.  G  in  an  attempt  to  "aid"  the  factfinder.  The  diagnosis 
they  offer,  however,  like  their  behavioral  conclusions,  is  of  dubious 
reliability  and  assistance.  Bonnie  and  Slobogin  claim  that  Mr.  G's 
"early  emotional  isolation  and  unresponsiveness  to  others,  his  per- 
vasive but  repressed  hostility  toward  his  mother  and  sister,  and  his 
autistic  thought  processes  were  indicative  of  a  severe  'schizoid  per- 
sonality disorder.' '"""  They  allege  that  Mr.  G's  "behavioral  mani- 
festations met  the  accepted  criteria  for  the  diagnosis  [of  schizoid 
personality  disorder]. "*'*  This  diagnosis  is  questionable  for  several 
reasons.  First,  Mr.  G's  childhood  functioning  is  not  a  criterion  for 
the  present  diagnosis  of  "schizoid  personality  disorder."  Although 
a  childhood  schizoid  personality  may  predispose  to  the  adult  trait, 
there  are  data  indicating  otherwise.'"  The  issue  is  whether  Mr.  G 
is  still  isolated  and  unresponsive.  We  know  he  was  able  to  support 
himself  financially,  and  that  he  saw  women  socially.  Second,  as  we 
have  seen,  his  hostility  was  hardly  repressed,  and  there  are  simply 
no  data  to  support  the  conclusion  that  at  present  he  demonstrates 
abnormally  autistic  thought  processes.  More  importantly,  Bonnie 
and  Slobogin  have  labeled  Mr.  G  with  a  now-abandoned  diagnosis 
from  DSM-II  which  is  extraordinarily  vague,  highly  unreliable,  and 
of  unknown  validity."'  Arguably,  too,  Mr.  G's  diagnosticians  have 


***  Id.  (emphasis  added). 
••'  Id. 

•"  LaVietes,  Schizoid  Disorder,  in  3  CTP-III,  supra  note  1.  at  2613.  2614-15. 
•*»  Bonnie  &  Slobogin,  supra  note  8,  at  470  n.35.  The  vagueness  of  the  diagnosis  can  be 
Confirmed  simply  by  examining  it: 

This  behavior  pattern  manifests  shyness,  oversensitivity,  seclusiveness,  avoidance  of 
close  or  competitive  relationships,  and  often  eccentricity.  Autistic  thinking  without 
loss  of  capacity  to  recognize  reality  is  common,  as  are  daydreaming  and  the  inability 
to  express  hostility  and  ordinary  aggressive  feelings.  These  patients  react  to  dis- 
turbing experiences  and  conflicts  with  apparent  detachment. 
DSM-II,  supra  note  210,  at  42.  It  takes  no  sophistication  in  menul  health  science  to  recog- 
nize that  these  completely  unquantified  criteria  are  so  broad  and  vague  that  persons  who 
display  extraordinarily  disparate  kinds  of  behavior  might  easily  be  so  classified.  Of  course, 
the  unacceptably  weak  reliability  and  unknown  validity  of  DSM-II  diagnoses— which  had 
been  developed  by  professional  consensus  and  without  regard  to  hard  scientific  data— were 
the  major  reasons  that  DSM-II  was  abandoned  in  favor  of  DSM-III.  For  example,  the  aver- 
age reliability  coefficient  for  personality  disorders  was  found  to  be  only  .32  in  a  re-analysis 
of  major  reliability  studies.  Spitzer  &  Fleiss,  A  Re-analysis  of  the  Reliability  of  Psychiatric 
Diagnosis,  125  Brit  J.  Psychiatry  341.  344  (1974).  Robert  Spitzer,  the  primary  author  of 
DSM-III.  recently  noted  that  "it  is  gilding  the  lily  to  refer  to  the  general  six  sentence  DSM- 
II  description  of  schizophrenia  as  criteria.  To  do  so  is  to  obscure  the  most  imporUnt  ad- 
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missed  the  clearly  correct  diagnosis.  As  early  as  1917,  similar  cases 
were  noted  and  classified  as  "cyclonic  brainstorms."*"  Alterna- 
tively, according  to  DSM-III,  it  may  not  be  clear  that  Mr.  G  has 
any  disorder  at  all.'" 

Even  if  Mr.  G  is  given  a  reliable  DSM-III  diagnosis,  it  is  of  little 
assistance  to  the  factfinder.  Although  Bonnie  and  Slobogin  prop- 
erly note  that  it  is  necessary  for  experts  to  present  the  underlying 
data  and  reasoning  upon  which  they  base  their  diagnosis,  they  pre- 
sent us  here  with  almost  pure  conclusions.  They  tell  us  that  Mr.  G 
was  not  psychotic,***  but  that  he  may  have  been  "bordering  on 
that  condition."'*'  Why?  We  do  not  know  the  criterion  for  the  con- 
clusion, or  whether  all  schizoids  border  on  psychosis,  or  how  many 
ultimately  cross  the  line,  or  whether  elements  of  psychosis  appear 
before  the  Hne  is  crossed.  In  any  case,  the  use  of  a  diagnosis  to 
present  such  data,  even  if  they  exist,  is  quite  unnecessary  and  per- 
haps misleading  and  prejudicial.'**  Finally,  Bonnie  and  Slobogin 
note  that  Mr.  G  was  not  an  "average"  schizoid  personality  and  that 
his  condition  was  severe.'**  But  what  are  the  criteria  for  these  as- 
sertions about  severity,  and  are  they  reliable  and  valid?*** 

Bonnie  and  Slobogin  claim  that  conclusions  about  severity,  pos- 
sible proximity  to  psychosiis,  and  nonaverageness  "could  place  into 


vance  in  nosologic  research  that  occurred  in  the  1970'8  .  .  .  :  the  specified  inclusion  and 
exclusion  criteria  for  making  a  psychiatric  diagnosis."  Spitzer,  In  Reply,  38  Archives  Gen. 
Psychiatry  1229  (1981).  This  point  surely  applies  even  more  strongly  to  the  description  of 
"schizoid  personality"  in  DSM-II.  Thus,  the  claim  that  a  person's  behavior  met  the  "ac- 
cepted" criteria  for  the  DSM-II  category  of  "schizoid  personality  disorder"  is  virtually 
meaningless. 

***  Remondino,  Cyclonic  Brain  Storms:  Their  Entity  and  Character  and  their  Relations  to 
Legal  Medicine,  34  Medico-Legal  J.  1  (1917)  (attributing  the  brainstorms  to  an  oversupply 
of  blood  in  the  brain  and  recommending  bleeding  as  a  possible  remedy). 

"•  The  major  contenders  would  be  "schizoid  personality  disorder,"  DSM-III,  supra  note 
131,  at  309-11,  and  "avoidant  personality  disorder."  id.  at  323-24.  The  critical  category  for 
differential  diagnosis  would  be  "schizotypal  personality  disorder,"  id.  at  312-13.  Another 
possibility  is  "isolated  explosive  disorder,"  id.  at  297-98.  I  shall  leave  it  to  my  more  intrepid 
colleagues  to  conclude  where  in  the  diagnostic  shell  game  Mr.  G's  pea  may  be  found.  Com- 
parative inspection  of  the  four  categories  listed  above  and  Mr.  G's  case  history  should  con- 
vince the  reader,  however,  that  guessing  the  correct  location  of  the  pea,  if  it  is  under  any  of 
the  shells  at  all,  will  not  be  easy. 

***  Bonnie  &  Slobogin,  supra  note  8,  at  470. 

•"  Id. 

*••  See  supra  notes  214,  240. 

»••  Bonnie  &  Slobogin,  supra  note  8,  at  470-71. 

***  As  far  as  I  know,  such  validated  criteria  do  not  exist. 
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better  perspective  the  type  of  disorder  from  which  Mr.  G  suffered. 
This  diagnostic  description  helps  the  factfinder  to  assess  the  rela- 
tive severity  of  Mr.  G's  mental  condition,  facilitating  a  more  in- 
formed decision  on  the  'mental  disease  or  defect'  question.""*  I 
disagree.  These  conclusions  offer  little  in  addition  to  the 
factfinder's  knowledge  of  the  defendant's  raw  behavior.  Conclusory 
labels  do  not  help  the  factfinder  to  judge  the  nature  or  severity  of 
a  "condition"  when  the  labels  and  conclusions  are  diagnosed  on 
the  basis  of  behavioral  criteria.  A  factfinder  in  full  possession  of 
the  raw  behavioral  data  will  be  capable  of  drawing  conclusions  for 
legal  purposes  about  the  nature  and  severity  of  the  defendant's  ab- 
normality. Moreover,  why  should  the  "type  of  disorder"  a  defen- 
dant suffers  from  be  an  important  issue?  The  difficulty  in  diagnos- 
ing Mr.  G  strongly  confirms  my  thesis.  Whether  Mr.  G's  behavior 
fits  a  diagnostic  category  or  falls  between  the  diagnostic  cracks  is 
not  the  legal  point.  The  relevant  legal  questions  are  whether  the 
defendant  is  so  crazy,  and  whether  the  craziness  is  so  related  to  the 
criminal  behavior,  that  the  usual  rules  of  criminal  responsibility 
perhaps  should  not  apply.  The  factfinder  can  judge  this  without 
conclusory  help  from  the  experts."' 

Assume,  for  example,  that  there  are  personalities  marked  by  the 
traits  of  shyness,  over-sensitivity,  and  seclusiveness,  and  that  these 
traits  can  be  assessed  reliably.  For  some  persons,  these  characteris- 
tics may  be  mild  or  simply  considered  their  "personality."  For 
others,  these  traits  may  be  so  intense  that  one  feels  that  there  is 
something  wrong.  But  one  does  not  need  an  expert  to  decide  when 
personality  traits  stop  being  normal,  or  even  quirky,  and  begin  to 
appear  crazy.  Even  within  the  abnormal  range,  ais  either  experts  or 
laypersons  define  it,  there  will  a  continuum  of  abnormality  or  se- 
verity that  laypersons  can  assess  with  sufficient  data.  If  there  are 
distributions  describing  the  frequency  of  schizoid  behaviors,  ex- 
perts can  present  them  without  a  diagnosis.  If  the  threshold  ques- 
tion is  simply  one  of  craziness  or  abnormality  vel  non,  for  legal 
purposes  laypersons  and  experts  alike  can  assess  the  defendant  on 
the  basis  of  the  behavior. 


*•'  Bonnie  &  Slobogin,  supra  note  8,  at  471. 

*•»  Bonnie  and  Slobogin  recognize  that  menUl  disorder  is  not  the  issue.  See  id.  at  510. 
But  even  if  one  is  playing  the  game  by  irrational  rules,  the  information  as  presented  is  not 
helpful. 
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Not  content  with  using  a  diagnostic  label  to  assist  the  determi- 
nation of  normality,  Bonnie  and  Slobogin  also  essay  a  psychody- 
namic  formulation  to  explain  Mr.  G's  behavior.'*'  They  "explain" 
that  severe  schizoids  can  confuse  fantasy  6uid  reality.  Mr.  G  had 
known  his  victims  for  some  time  and  considered  them  sluts.  He 
therefore  identified  them  with  his  hated  mother  and  sister  and 
projected  his  hatred  and  disgust  for  his  mother  and  sister  onto  the 
victims.  At  the  time  of  the  killing,  the  daughter-victim  had  just 
rejected  intercourse  with  Mr.  G  after  previously  encouraging  his 
sexual  advances.  Presumably  enraged  by  the  rejection,  this  severe 
schizoid  acted  as  some  schizoids  (and  many  nonschizoids,  I  might 
add)  do  —  by  acting-out  his  repressed  hostility  impulsively  and 
antisocially  in  a  highly  symbolic  and  regressive  manner.  In  short, 
to  take  revenge  against  his  mother  and  sister,  Mr.  G  unconsciously 
perceived  his  victims  as  surrogates  and  killed  them  after  they 
(once  again,  symbolically  as  well  as  realistically)  mistreated  and 
disappointed  him.*** 

Let  us  examine  this  diagnostic  formulation  and  its  relationship 
to  Mr.'  G's  criminal  responsibility.  Bonnie  and  Slobogin  do  not 
claim  that  Mr.  G  was  unaware  of  what  he  was  doing  or  was  unable 
to  form  the  intent  to  kill.  Indeed,  the  killing  of  the  mother  appears 
to  be  a  classic,  premeditated,  intentional  homicide.***  The  claim 
must  be  that  Mr.  G  was  substantially  less  able  than  the  average 
person  —  to  a  legally  and  morally  relevant  degree  —  to  control  his 
behavior.  But  no  scientific  or  normative  theory  linking  alleged  psy- 
chological causes  to  responsibility  is  provided.  Attempts  to  do  so 
using  psychodynamic  formulations  are  unsuccessful.***  Moreover, 
the  scientific  validity  and  usefulness  of  the  diagnostic  information 
is  questionable,  and  the  diagnosis  was  not  necessary  to  construct 
the  dynamic  explanation  of  the  case.**'  Assuming  arguendo  the  va- 


*•*  It  is  not  clear  why  an  explanation  was  necessary,  but  I  assume  it  was  for  purposes  of 
sentencing. 

'**  Bonnie  &  Slobogin,  supra  note  8,  at  472. 

"•  Even  in  a  jurisdiction  such  as  Calffomia  that  requires  considerable  forethought,  see, 
e.g..  People  v.  Anderson,  70  Cal.  2d  15.  447  P.2d  942,  73  Cal.  Rptr.  550  (1968),  the  killing  of 
the  mother  can  be  no  less  than  a  second  degree  murder. 

***  See  supra  notes  151-86  and  accompanying  text. 

'•'  Dynamicists  construct  a  formulation  on  the  basis  of  inferences  from  general  clinical- 
behavioral  assessment,  and  rarely,  if  ever,  do  they  use  classical  disease-entity  diagnoses  to 
aid  their  dynamic  work.  Cf.  Goldsmith  St  Mandell.  The  Dynamic  Formulation— A  Critique 
of  a  Psychiatric  Ritual.  125  Am.  J.  Psychiatry  1738.  1740-42  (1%9)  (criticixing  usefulness 
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lidity  of  a  dynamic  explanation,  a  separate  diagnosis  will  not  be  of 
further  use  to  the  factfinder. 

To  bolster  their  contention  that  a  diagnosis  is  useful  in  deter- 
mining criminal  responsibility,  Bonnie  and  Slobogin  offer  the 
"finding"  of  a  study  that  concluded  that  persons  with  schizoid 
traits  may  be  overrepresented  among  sudden  murderers.""  Use  of 
this  study  furnishes  a  good  example,  however,  of  how  lack  of  scien- 
tific rigor  in  expert  testimony  can  waste  time  and  lead  factfinders 
astray.  The  study  is  so  flawed  that  little  if  anything  can  be  reliably 
concluded  from  it,"*  especially  because  its  findings,  as  the  investi- 
gators admit,  are  not  consistent  with  those  of  other  investiga- 
tions."® Moreover,  even 'if  by  chance  the  study's  findings  happened 
to  be  valid  —  and  it  would  be  by  chance  —  its  findings  do  not 
seem  to  apply  to  Mr.  G.  The  study  did  not  find  that  schizoids  were 
overrepresented  among  sudden  murderers;  instead,  it  concluded 
only  that  sudden  murderers  had  certain  schizoid  personality  traits. 
The  study  noted  that  sudden  murderers  also  had  other  non-schiz- 
oid personality  traits,  and  that  personal  isolation  was  common 
among  the  controls  as  well.  Furthermore,  the  background  charac- 
teristics of  the  sudden  murderers  were  unlike  those  of  Mr.  G.  Fi- 
nally, it  is  not  at  all  clear  that  Mr.  G's  adult  personality  traits 


and  scientific  validity  of  paychodynamic  formulations  and  demonstrating  that  they  are  not 
good  predictors  of  correct  diagnosis).  Moreover,  dynamic  explanations  were  the  basis  for 
many  DSM-II  categories,  so  there  is  a  large  risk  of  tautology,  aa  Bonnie  &.  Slobogin  rightly 
recognize,  in  moving  from  dynamics  to  diagnosis  and  back  again.  Bonnie  &.  Slobogin,  supra 
note  8.  at  473. 

*-  Bonnie  &  Slobogin,  supra  note  8,  at  472  n.l39  (citing  Weiss,  Lamberti  &  Blackman, 
The  Sudden  Murderer:  A  Comparative  Analyais.  2  Archives  Gen.  Psychiatry  669  (I960)). 

•••  The  study  is  methodologically  well-meaning,  but  nonetheless  poor.  The  sample  size  is 
tiny  and  there  are  insufficient  controls.  Extensive  data  were  collected,  but  in  an  unstruc- 
tured and  unreliable  fashion.  Weiss,  Lamberti  &.  Blackman,  supra  note  268,  at  669.  Further, 
the  investigators  were  not,  and  perhaps  could  not  be,  blind  to  the  subject's  status  as  an 
experimental  or  control  subject.  The  investigators  created  assessment  categories  after  the 
data  were  collected,  and  they  do  not  report  either  the  categories  or  the  criteria  for  them.  Id. 
at  670.  Although  the  categories  were  quantified,  placement  of  the  daU  on  the  quantitative 
scales  was  done  by  consensus  of  the  investigators  rather  than  independently  (thus,  it  is 
impossible  to  obuin  and  report  reliability  coefficienta).  Id.  Finally,  the  study  reports  that 
there  are  significant  differences  between  the  experimental  and  control  groups,  but  there  is 
no  statistical  treatment  of  the  daU  whataoever.  Id.  at  672-75.  The  investigators  recognize 
some  of  the  flaws  in  their  study,  but  blithely  conclude  that  "spot  checks"  (of  the  dau| 
"indicate"  that  most  of  the  flaws  probably  do  not  undermine  their  findings.  Id.  at  675.  This 
apologia  is  "nonsense,"  however. 

"•  Id.  at  676. 
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matched  those  of  the  study's  sample  of  sudden  murderers.  This 
study  is  unfortunately  representative  of  the  type  of  weak  and  un- 
helpful scientific  data  that  experts  often  rely  on,  but  it  does  not 
advance  the  understanding  of  Mr.  G,  or  the  understanding  of  "sud- 
den murderers."  It  would  be  of  no  assistance  to  criminal  justice 
decisionmaking."^ 

Now  let  us  consider  the  proper  and  efficient  use  of  expertise  in 
the  case  of  Mr.  G.  On  the  questions  of  normality  and  responsibil- 
ity, one  simply  wants  as  much  information  as  possible  about  the 
defendant's  behavior  —  his  thoughts,  feelings,  and  actions. 
Laypersons,  such  as  family,  friends,  and  co-workers,  can  provide 
this  information,  and  skilled  mental  health  clinicians  can  also  effi- 
ciently gather  and  present  the  necessary  behavioral  data."*  Armed 
with  this  data,  the  factfinder  or  sentencing  judge  can  decide  the 
legal/moral  question  of  whether  the  defendant's  abnormality  and 
lack  of  rationality  or  self-control  are  sufficient  to  warrant  the  con- 
sideration of  an  insanity  defense  or  sentencing  mitigation.  Diag- 
nostic and  other  conclusory  labels  for  behavior  —  for  example  "au- 
tistic," "childlike,"  and  "severe"  —  add  nothing  to  the 
fundamental  assessment  of  behavior  that  the  factfinder  or  sentenc- 
ing judge  must  make.  Moreover,  using  diagnostic  labels  and  other 
conclusions  prejudices  decisionmaking  about  responsiblity  by  in- 


"'  Another  example  of  the  use  of  weak  and  unhelpful  science  that  Bonnie  and  Slobogin 
provide  is  the  discussion  of  the  Ibn-Tamaa  case,  in  which  a  beaten  wife  killed  her  husband 
and  was  charged  with  murder.  Bonnie  &  Slobogin,  supra  note  8,  at  482-84.  "Scientific  evi- 
dence" about  battered  women  was  adduced  to  cast  doubt  on  the  defendant's  culpability. 
But  the  evidence  used  was  based  on  "findings,"  which  the  investigator  herself  admita  were 
obtained  in  an  unscientific  and  nonrigorous  fashion.  L.  Walker,  The  Battered  Woman  ziii 
(1979).  Unless  subjects  are  randomly  selected  and  there  are  controls  in  such  a  study,  it  is  by 
no  means  cerUin  that  one's  findings  are  represenUtive  of  or  unique  to  battered  women. 
Moreover,  it  would  be  useful  to  know  what  percentage  of  battered  women  kill.  In  any  case,  I 
submit,  and  one  court  has  agreed,  that  the  "findings"  are  matters  of  common  sense  and  lay 
assessment.  Sute  v.  Thomas,  66  Ohio  St.  2d  518.  423  N.E.2d  137  (1981).  If  a  defendant  who 
has  been  battered  kills  her  lover  because  she  actually,  psychologically  perceives  the  situation 
as  presenting  her  with  no  alternative  but  to  kill,  perhaps  a  defense  should  be  allowed  on 
that  basis.  But  the  defense  should  not  be  based  on  pseudo-science  that  obscures  more  than 
it  answers.  If  self-defense  is  raised,  for  example,  inaccurate  data  may  obscure  a  necessary 
assessment  of  what  the  reasonable  woman  would  have  done  under  the  circumstances.  If 
society  wishes  to  abandon  an  objective  test  for  self-defense  in  such  situations,  it  should  do 
so  openly.  For  an  attempt  to  balance  the  issue,  see  generally  Note,  Partially  Determined 
Imperfect  Self-Defense:  The  Battered  Wife  Kills  and  Tells  Why.  34  Stan.  L.  Rev.  615 
(1982). 

•"  Morse,  supra  note  2,  at  611-12. 
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jecting  all  the  unproven  speculations  about  lack  of  control  or  dis- 
ease processes  that  are  inherent  in  psychiatric  language.  The  ques- 
tion is  whether  crazy  behavior  is  the  cause  of,  or  sufficiently 
related  to,  other  behavior,  and  this  question  can  be  answered  by 
any  person  with  sufficient  behavioral  data  about  the  defendant. 
For  legal  purposes,  a  label  conveys  nothing  more  than  the  behavior 
itself  conveys,  and  it  may  convey  far  less  by  misleading  the 
factfinder."* 

Rather  than  demonstrating  the  need  for  expert  diagnosis,  con- 
elusory  labels,  and  psychodynamic  formulations,  the  case  of  Mr.  G 
establishes  that  laypersons,  armed  with  sufficient  information, 
could  assess  Mr.  G's  responsibility  for  the  dual  homicide  he  com- 
mitted. First,  Mr.  G  was  clearly  not  crazy  and  was  perfectly  aware 
of  what  he  was  doing.  No  one  knows  whether  Mr.  G  could  have 
avoided  killing  the  victims.  All  that  is  really  known  about  the 
crimes  is  that  Mr.  G  allowed  the  irrational  anger  that  was  so  vio- 
lently aroused  by  the  first  victim's  provocative  but  rejecting  behav- 
ior to  get  the  best  of  him.  Further  explanations  are  sheer  specula- 
tion."* The  most  one  can  do  in  assessing  responsibility  is  to  form  a 


"*  Sometimes,  however,  hutl  data  relevant  to  an  actor's  behavioral  choice  exist  In  such 
cases,  the  factfinder  should  certainly  have  such  data  to  help  understand  the  actor's  choice. 
Suppose,  for  instance,  that  the  study  of  "sudden  murderers"  criticized  above,  see  supra  note 
269,  was  methodologically  sound  and  applicable  to  Mr.  G.  If  the  study  had  been  properly 
done,  it  might  have  shown  that  there  are  significantly  more  schizoids  among  sudden  mur- 
derers than  among  the  population  in  general  or  than  among  other  classes  of  criminals.  The 
study  might  be  useful  because  it  would  tend  to  show  that  being  schizoid  is  somewhat  predis- 
posing to  sudden  murder.  Of  course,  to  have  a  full  picture  of  how  predisposing  being  schiz- 
oid is,  one  would  also  want  to  know  how  many  schizoids  are  sudden  murderers.  The  answer, 
probably,  is  only  the  tiniest  fraction.  Wolff  &.  Chick,  Schizoid  Personality  in  Childhood:  A 
Controlled  Follow-Up  Study,  10  Psychological  Med.  85.  93-94  (1980).  Thus,  even  if  almost 
all  sudden  murderers  were  schizoids,  being  schizoid  would  be  only  slightly  predisposing  to 
sudden  murder.  Nevertheless,  there  is  something  about  being  schizoid— presumably  a  condi- 
tion beyond  the  actor's  control— that  increases  the  probability  slightly  that  one  will  sud- 
denly murder,  and  a  jury  should  know  this.  With  this  information  —  which  can  be  provided 
without  using  the  label  "schizoid,"  and  all  the  behavioral  observations  that  can  be  mustered, 
the  factfinder  or  sentencing  judge  can  decide  if  Mr.  G's  desire  to  murder  was  too  hard  to  be 
resisted. 

"*  Mr.  G  had  no  "good"  motive  for  killing  either  the  daughter  or  the  mother,  but  it  takes 
little  psychological  sophistication  to  understand  that,  as  a  result  of  his  childhood  exper- 
iences, he  may  have  developed  a  high  degree  of  irrational  anger  and  resentment  toward 
women,  especially  women  who  reminded  him  in  some  way  of  his  sister  or  mother.  Further- 
more, this  explanation  —  if  an  explanation  is  needed  at  all  in  the  case  of  a  person  who 
appears  not  to  meet  even  the  threshold  level  of  abnormality  —  is  easily  within  the  domain 
of  laypersons  who  are  armed  simply  with  the  behavioral  data  of  Mr.  G's  life  and  the  evenU 
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commonsense  judgment  on  the  basis  of  Mr.  G's  past  behavior.  Did 
he  have  a  history  of  attacking  women,  even  nonmurderously,  in  re- 
sponse to  rejecting  behavior?  Perhaps  Mr.  G  can  generate  a  history 
of  control  problems  in  response  to  certain  stimuli  that  might  lead 
to  the  legal/moral  conclusion  that  he  is  less  responsible  than  most 
murderers  because  it  is  too  hard  for  him  to  control  himself  in  re- 
sponse to  rejecting,  "slutty"  women.  If  so,  the  judge  or  jury  may 
have  some  basis  for  reaching  the  nonscientific  conclusion  that  per- 
haps Mr.  G  is  not  fully  responsible  and  should  be  punished  less. 
But,  if  the  dual  murder  was  an  isolated  incident,  as  it  appears  to 
have  been  in  this  case,  then  the  problem  of  responsibility  assess- 
ment is  even  harder.  It  is  of  course  possible  that  previously  con- 
trollable impulses  finally  overwhelmed  Mr.  G  at  the  time  of  the 
murders,  but  it  is  more  probable  that  he  simply  did  not  exert  the 
self-control  of  which  he  was  capable.  This,  too,  the  judge  can  de- 
cide in  light  of  Mr.  G's  history  and  his  description  of  his  behavior 
at  the  time  of  the  killings. 

■  As  any  sensible  layperson  would  have  concluded,  Mr.  G  was 
found  insufficiently  insane  to  raise  the  insanity  defense.  Despite 
his  horrible  childhood  and  adult  resentments,  and  the  sympathy 
one  may  therefore  have  for  him,  Mr.  G  clearly  operated  according 
to  the  usual  behavioral  assumptions  and  rules.  He  was  not  crazy  or 
out  of  touch  with  reality,  and  he  was  capable,  within  reasonable 
limits,  of  unexceptional,  normal  behavior.  By  trying  to  give  Mr.  G 
a  diagnosis  in  addition  to  describing  his  behavior,  one  only  runs 
the  risk  of  obfuscating  the  crucial  normality  and  control  issues  by 
confounding  them  with  disease-talk.  Decisionmaking  according  to 
the  Crazy  Behavior  proposals  would  use  more  scientifically  honest 

information  and  would  be  more  fair  than  decisionmaking  according 

to  the  Bonnie  and  Slobogin  scheme. 


in  question.  A  sophisticated  critic  might  object,  however,  that  this  "lay"  explanation  is  noth- 
ing more  than  description.  Such  a  criticism  would  be  apt  but  unavailing  for  the  proponent 
of  dynamic  "explanations."  After  all,  dynamic  formulations  are  also  mere  descriptions  but- 
tressed by  the  alleged  presence  of  unobservable  quasi-mechanical  forces  or  unvaJidated  un- 
conscious motivations.  See  generally  Rubinstein,  Explanation  and  Mere  Description:  A 
Metascientifjc  Examination  of  Certain  Aspects  of  the  Psychoanalytic  Theory  of  Motivation. 
in  Motives  and  Thought:  Psychoanalytic  Essays  in  Honor  of  David  Rapaport  20  (R.  Holt  ed. 
1%7). 
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The  Morality  and  Practicality  of  the  Insanity  Defense 

by 
Stephen  J.  Morse* 

The  shock  generated  by  the  verdict  in  the  Hinckley  case 
has  catalyzed  ongoing  criticism  and  efforts  to  abolish  or  reform 
the  insanity  defense.   Unpopular  or  even  "wrong"  verdicts  are 
possible  in  all  areas  of  law,  however,  and  they  should  not  be  the 
occasion  for  intemperate  attempts  to  change  laws  that  are 
fundamentally  just.   A  defendant  may  be  wrongly  acquitted  because 
a  jury  believes  a  weak  claim  of  self-defense,  yet  no  one 
consequently  calls  for  abolition  of  the  defense  of  self-defense. 
Moreover,  the  insanity  defense  is . not  responsible  in  any 
substantial  measure,  if  at  all,  for  the  appalling  crime  rate  in 
our  nation.   Our  national  efforts  to  reduce  crime  should  focus  on 
changes  that  might  make  a  real  difference  —  even  if  such  changes 
are  hard  to  accomplish  —  rather  than  on  popular  but  misguided 
reforms  in  relatively  unsubstantial  areas. 

Our  task  as  a  society  must  be  to  decide  if  the  insanity 
defense  is  morally  necessary.   If  it  is,  we  must  ensure  that  in- 
sanity defense  trials  are  conducted  rationally,  that  questionable 
verdicts  are  minimized,  and  that  the  disposition  of  those  ac- 
quitted by  reason  of  insanity  leads  to  the  protection  of  society 
and  the  proper  treatment  of  the  person  acquitted.   The  purpose  of 
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this  article  is  to  facilitate  that  task  by  analyzing  the 
substance  and  procedure  of  the  insanity  defense  and  the  most 
common  suggestions  for  its  abolition  or  replacement.   I  believe 
that  the  insanity  defense  ought  to  be  retained  because  it  is 
basically  just  and  that  most  of  the  problems  with  it  can  be 
remedied  by  sensible  and  fair  reforms—'. 

I .    The  Moral  Necessity  of  Retaining  the  Insanity  Defense 

The  basic  moral  issue  is  whether  it  is  just  to  hold 
responsible  and  punish  a  person  who  was  terribly  crazy  at  the 
time  of  the  offense.—   Those  who  believe  that  it  is  just  to 
abolish  the  insanity  defense  must  be  willing  to  claim  that  no 
defendant  is  extremely  crazy  at  the  time  of  the  offense  or  that 
it  is  morally  proper  to  convict  such  people.   Either  claim  is 
very  hard  to  justify.   First,  it  is  clear  that  (in  all  societies) 
some  people  behave  crazily  —  recognizably  aberrantly 
irrationally  —  and  that  a  small  number  behave  extremely  crazily 
at  least  some  of  the  time,  including  at  the  time  when  an  offense 
is  committed.   A  defendant  with  a  delusional  belief  that  he  is 
the  victim  of  a  murderous  plot  against  him,  who  kills  one  of  the 
alleged  plotters  after  hallucinating  that  he  hears  the  plotter's 
foul  threats,  is  crazy.   I  have  worked  on  cases  in  which 
exactly  this  type  of  behavior  occurred:   the  existence  of  some 
extremely  crazy  behavior  cannot  be  denied. 

Second,  for  hundreds  of  years,  the  common  law  has 
recognized  the  unfairness  of  holding  some  crazy  persons 
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responsible  for  their  criminal  behavior.   The  legal  test  for 
insanity,  which  is  meant  to  identify  the  appropriate  persons 
to  be  excused,  has  changed  over  the  years.   But  whether  the  test 
seeks  to  excuse  only  those  akin  to  wild  beasts  or  those  who  lack 
substantial  capacity  to  conform  their  conduct  to  the  requirements 
of  law,  the  moral  perception  has  remained  constant:    At  least 
some  crazy  persons  should  be  excused.   Those  who  would  abolish 
the  defense  must  claim  that  there  is  no  sound  principle 

underlying  the  law's  consistency.   That  past  discussions  of  the 

3/  . 
issue  have  failed  clearly  to  identify  such  principles-  is 

hardly  an  argument  that  they  do  not  exist.   It  is  the  burden  of 

this  paper  next  to  demonstrate  that  some  persons  whose  craziness 

influences  their  criminal  behavior  cannot  fairly  be  held 

responsible  and  do  not  deserve  punishment. 

It  is  first  necessary  to  set  forth  some  assumptions  I 

make  about  our  system  of  criminal  justice.   Conviction  and 

punishment  are  justified  only  if  the  defendant  deserves  them. 

The  basic  precondition  for  desert  in  all  contexts,  legal  and 

otherwise,  is  the  actor's  responsibility  as  a  moral  agent.   Any 

condition  or  circumstance  that  sufficiently  compromises 

responsibility,  must  therefore  negate  desert  and  a  just  criminal 

law  will  incorporate  such  conditions  and  circumstances  in  its 

doctrines  of  excuse.   It  would  of  course  be  possible  to  create  a 

coherent,  purely  consequentialist  theory  of  criminal  justice,  but 

few  persons,  including  most  critics  of  the  insanity  defense,  take 

such  a  position,—  and  it  is  clearly  not  the  basis  of  our 
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present  system.—'   Whether  desert  is  viewed  as  a  defining  or 
limiting  principle,—   it  is  a  fundamental  basis  for  guilt  and 
punishment. 

The  insanity  defense  is  rooted  in  principles  of  excuse 
that  are  generally  applicable  and  accepted  in  ordinary  human 
interaction  and  the  criminal  law  alike.   If  we  examine  our 
intuitions  about  the  preconditions  for  holding  any  person 
responsible  for  any  conduct,—  we  shall  quickly  discover  that 
minimal  rationality  (a  cognitive  capacity)  and  minimal 
self-control  (a  volitional  capacity)  are  the  foundational 
criteria  for  responsibility.   Tiny  children  are  not  thought 

guilty  for  the  harms  they  cause  precisely  because  they  lack  these 

8/ 
capacities.—    (They  may  be  restrained  and  trained  to  avoid 

causing  similar  harm  in  the  future,  but  they  are  not  considered 

culpable  as  fully  responsible  moral  agents).   Similarly,  an  adult 

who  causes  a  harm  while  terrifically  distraught  because  of  a 

personal  tragedy,  for  instance,  will  typically  be  thought  less 

responsible  and  culpable  for  the  harm  than  if  he  or  she  had  been 

9/ 
normally  rational  and  in  control.—    Aristotle  recognized 

these  fundamental  requirements  for  responsibility  by  noting  that 

persons  may  be  less  blameworthy  for  their  actions  if  they  are 

committed  under  the  influence  of  mistake  (a  cognitive  problem)  or 

compulsion  (a  volitional  problem). — ' 

Criminal  law  defenses  that  focus  on  the  conduct  of  the 

defendant  are  based  on  these  same  intuitions  and  principles. 

Even  if  the  defendant's  conduct  fulfills  the  usual  requirements 
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for  prima  facie  guilt  —  viz.,  act,  mental  state,  causation, 
result  —  the  defendant  will  be  found  not  guilty,  not  culpable, 
if  his  or  her  acts  were  the  product  of  cognitive  (e.g.,  infancy) 
or  volitional  (e.g.,  duress)  circumstances  that  were  not 
occasioned  by  the  defendant's  own  fault.   Note  that  these 
defenses  are  not  considered  relevant  only  at  the  time  of 
sentencing.   It  would  be  illogical  and  odd  indeed  in  a  criminal 
justice  system  based  partly  on  desert  to  hold  that  a  defendant 
with  a  good  claim  of  duress  is  culpable  (such  a  defendant 
intentionally  did  the  act  he  was  forced  to  do),  but  then  to 
decide  to  release  him  because  he  does  not  deserve  punishment. 
Simply  put,  to  convict  a  person  with  a  meritorious  defense  would 
offend  our  conception  of  the  relationship  between  legal  guilt  and 
culpability  or  blameworthiness.   A  person  acting  under  duress  is 
not  culpable,  although  it  is  unfortunate  that  a  prohibited  act 
has  been  committed. 

The  insanity  defense  issue,  then,  is  whether  in  some 
cases  extreme  craziness  (involved  in  the  defendant's  offensive 
conduct)  so  conpromises  the  defendant's  rationality  or 
self-control  that  it  would  be  unjust  to  hold  him  responsible. 
Even  resolute  opponents  of  the  insanity  defense  such  as  Nerval 
Morris  admit  that  there  "is  indeed  some  quite  florid 
psychopathology  [i.e.  crazy  behavior]  .  .  .  among  those  for  whom 
these  pleas  are  made  .  .  .  "— ^  and  that  it  would  be  unjust  not 
to  mitigate  the  punishment  of  such  people  because,  presumably, 
they  are  less  responsible.   These  admissions  concede  that 
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craziness  can  affect  the  foundational  capacities  for 
responsibility.   In  light  of  such  a  concession,  the  burden  should 
be  on  opponents  of  the  insanity  defense  to  demonstrate  that  no 
mentally  disordered  defendant,  unlike  those  defendants  who  acted 
under  duress,  for  example,  should  be  excused  entirely.   However 
skeptical  one  may  be  about  the  scientific  status  of  psychiatry 
and  psychology,  it  is  clear  that  a  small  number  of  persons  commit 

offenses  under  the  influence  of  extremely  crazy  states  of 

12/ 
itund. —   On  what  theory  or  basis  can  these  persons  be  held 

responsible? 

The  most  recent,  important  non-consequentialist  argument 

for  abolishing  the  insanity  defense  is  presented  by  Nerval  Morris 

13/ 
in  his  book.  Madness  and  the  Criminal  Law. — Professor  Morris 

suggests  numerous  consequentialist  arguments  for  undoing  the 

insanity  defense,  but,  as  a  firm  believer  in  desert  as  a  limiting 

principle  in  criminal  law,  he  confronts  directly  "the  question  of 

fairness,  the  sense  that  it  is  unjust  and  unfair  to  stigmatize 

the  mentally  ill  as  criminals  and  to  punish  them  for  their 

14/ 
crimes." —   Professor  Morris  denies  that  the  mentally 

disordered  lack  the  capacity  to  choose  their  behavior .-i—^'   In 

brief  his  argument  is  this.   Other  causes  such  as  social 

disadvantage  are  far  more  criminogenic  than  mental  disorder, 

including  severe  conditions  (e.g.,  psychosis),  yet  we  do  not 

excuse  those  who  are  poor  or  the  products  of  broken  homes. 

Professor  Morris  concludes  that,  "Ca]s  a  rational  matter,  it  is 

hard  to  see  why  one  should  be  more  responsible  for  what  is  done 
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to  one  than  for  what  one  is." — '   This  conclusion  is  surely 
correct,  but  it  is  a  non  sequitur  from  the  argument  presented  for 
it,  which,  unfortunately,  suffers  from  the  same  confusions  about 
responsibility  that  have  consistently  bedeviled  criminal  law 
theorists. 

Professor  Morris  has  confused  causation  with  excuse  by 
arguing  that  if  mental  disorder  is  a  statistically  weaker  cause 
of  crime  than  social  adversity  and  the  law  does  not  excuse  the 
disadvantaged,  then  it  follows  that  the  disordered  should  not  be 
excused  either.    But  causation  is  not  an  excuse,  for, 
presumably,  all  behavior  is  caused.   If  causation  were  an  excuse, 
no  one  would  be  held  responsible.—'   Moreover,  causation  is 
not  compulsion. —  Coitpulsion  is  a  subjective  feeling 
experienced  by  the  person,  a  feeling  that  he  just  "must"  do  what 
he  feels  driven  to  do.   Again,  if  causation  were  the  equivalent 
of  compulsion,  no  one  would  be  responsible  because  all  would  be 
compelled.   The  reason  we  do  not  excuse  most  disadvantaged 
criminals  is  not  our  failure  to  be  sympathetic  to  their 
unfortunate  background  or  our  failure  to  recognize  that  social 

disadvantage  is  a  powerful  cause  of  crime,  as  surely  it  is. 

Rather,  most  disadvantaged  defendants  are  held  responsible 
because  they  possess  minimal  rationality  and  self-control. 
Similarly,  most  mentally  disordered  persons  are  held  responsible 
for  acts  influenced  by  their  disorder  because,  despite  the 

disorder,  they  are  sufficiently  rational  and  in  control  to  meet 

18/ 
the  low,  threshold  standards  for  responsibility. — 
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Causation  becomes  relevant  only  if  the  defendant  was 
extremely  irrational  or  out  of  control  at  the  time  of  the 
offense.   Then  we  do  wish  to  know  whether  the  defendant  was 
responsible  for  his  or  her  incapacity.   Thus,  a  defendant  will 
not  be  entirely  excused  if  his  irrationality  is  the  product  of 

the  voluntary  and  knowing  ingestion  of  a  strong 

19/ 
hallucinogen. —   But,  if  the  irrationality  is  the  product  of 

factors  such  as  extreme  mental  disorder,  over  which,  to  the  best 

of  our  knowledge,  the  person  has  little  if  any  control,  then  the 

person  should  be  entirely  excused.   Causation  is  not  the  issue: 

nonculpable  lack  of  rationality  and  self-control  is. 

It  will  be  helpful  now  to  return,  for  final 

clarification,  to  Professor  Morris'  conclusion  that  a  person 

should  not  be  more  responsible  for  what  is  done  to  one  than  for 

what  one  is.   Once  we  understand  that  lack  of  rationality  and 

self-control  is  the  issue,  then  this  conclusion  does  follow. 

Consider  the  case  of  a  person  whose  extreme  irrationality  is  the 

product  of  the  involuntary  ingestion  of  a  powerful  hallucinogen. 

Such  a  defendant,  who  is  not  responsible  for  what  has  been  done 

20/ 
to  him,  is  not  responsible  for  a  consequent  crime 

Likewise,  a  crazy  defendant,  who  is  not  responsible  for  what  he 

is,  should  also  be  excused.   In  both  cases  the  defendant  is 

excused  not  because  the  behavior  was  caused  —  all  behavior  is 

caused  —  but  because  the  defendant  was  sufficiently  irrational 

and  was  not  responsible  for  the  irrationality.   A  disadvantaged 

defendant  who  is  driven  truly  crazy  by  his  circumstances  will  be 
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excused  because  he  is  crazy,  not  because  he  is 

21/ 
disadvantaged. — 

A  critic  of  the  insanity  defense  must  therefore  show, 

first,  that  the  defense  is  never  justified  on  fairness  grounds 

because  no  disordered  defendant  is  ever  sufficiently  irrational 

to  be  excused  entirely,  or,  second,  that  even  if  some  defendants 

are  sufficiently  irrational,  they  are  all  responsible  for  failure 

to  prevent  their  irrationality  or  its  consequences.   These 

showings,  I  submit  with  respect,  have  not  and  cannot  be  made.   If 

I  am  correct,  the  fairness  argument  for  abolition  of  the  insanity 

defense  fails.   It  is  simply  not  just  to  convict  and  exact 

retributive  punishment  from  those  who  are  fundamentally  and 

nonculpably  irrational  or  out  of  control.   A  strong  argument  can 

be  made  that  even  the  craziest  persons  retain  a  substantial 

degree  of  ability  to  control  their  craziness  or  other  behavior 

related  to  it  and  thus  they  could  be  held  accountable  for  their 

actions.   But  in  the  criminal  justice  system,  where  liberty  and 

stigma  are  at  stake,  the  benefit  of  the  doubt  on  this  issue 

should  be  given  to  very  crazy  persons  by  retaining  the 

^  *     22/ 
defense. — 

One  can  also  argue  for  retention  of  the  insanity  defense 

in  light  of  the  traditional  non-retributive  goals  of  the  criminal 

justice  system.   People  incapable  of  behaving  rationally  or 

controlling  themselves  cannot  be  deterred.   The  general  deterrent 

and  educative  effects  of  the  criminal  law  are  not  vitiated  by 

excusing  the  few  persons  who  are  sufficiently  irrational  or 
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lacking  in  self-control  because  normal  persons  understand  that 
those  people  are  fundamentally  different  in  a  morally  relevant 
way  and  should  be  treated  differently.  Indeed,  it  upholds  the 
morality  and  force  of  the  criminal  law  for  normal  persons  if  a 
few  undeniably  crazy  persons  who  do  not  deserve  punishment  are 
excused.  If  persons  acquitted  by  reason  of  insanity  are 
dangerous,  they  can  be  incapacitated  by  other  means  than  a 
criminal  sentence  served  in  a  prison.   Finally,  to  the  extent 

that  rehabilitation  is  a  proper  goal  of  the  criminal  justice 

23/ 
system  --  and  there  are  many,  including  Professor  Morris — 

and  myself,  who  doubt  this  —  this  objective  too  can  be  achieved 

in  a  nonpenal  environment. 

Despite  the  strong,  moral  argument  that  can  be  raised  to 

support  the  insanity  defense,  many  still  wish  to  abolish  it 

because  the  reality  of  its  administration  is  so  unsatisfying:   it 

fails  to  distinguish  accurately  those  who  should  be  excused, 

that  is,  it  often  does  not  succeed  when  it  should  and  vice  versa; 

it  deflects  concern  from  the  plight  of  the  many  jail  and  prison 

inmates  who  are  disordered  and  need  treatment:  the  atmosphere  of 

insanity  defense  trials  is  often  circus-like;  truly  decent 

treatment  for  aquittees  is  rarely  provided,  and  so  on.   These 

problems  and  others  lead  some  to  believe  that  the  moral  necessity 

of  retaining  the  defense  is  only  an  ivory  tower  notion,  divorced 

from  the  inadequacies  of  the  criminal  justice  system  in  general, 

from  the  ambivalence  with  which  crazy  criminals  are  viewed,  and 

from  the  consequent  vengeance  and  neglect  in  fact  that  are  the 
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usual  responses  to  those  who  are  acquitted  by  reason  of 
insanity. ^-^   In  brief,  they  believe  it  is  more  iiranoral  to 
retain  the  defense  than  to  abandon  it. 

This  abolitionist  sentiment,  which  admits  the  moral 
basis  for  the  defense  but  despairs  of  its  ever  being  properly 
employed,  is  understandable  but  must  be  resisted.   Abolishing  the 
insanity  defense  will  not  measurably  improve  the  efficiency  and 
honesty  of  the  criminal  justice  system,  nor  will  it  lead  to 
enhanced  social  safety.   Rather,  it  is  an  admission  of  moral  ex- 
haustion that  will  lead  to  further  disrespect  for  the  notion  that 
persons  must  be  treated  seriously  as  moral  agents.   Only  by 
recognizing  that  there  are  limits  to  moral  agency  can  our  society 
be  clear  about  what  it  means  to  be  responsible  for  one's  actions. 
The  energy  used  to  promote  abolition  should  be  rechanneled  into 
reform.   No  set  of  reforms  will  probably  ever  be  completely 
successful  in  this  area  just  because  of  our  mixed  feelings  about 
crazy  criminals.   But  if  the  moral  integrity  of  the  criminal  law 
is  to  be  retained,  the  insanity  defense  must  also  be  retained. 

II.   Suggestions  for  Abolishing  the  Insanity  Defense 

Some  who  grant  the  moral  point  of  legal  recognition  of 
the  import  of  craziness  believe  that  this  can  be  accomplished 
without  maintaining  a  separate  defense  of  insanity.   In  this 
section  of  the  paper,  I  shall  argue  that  the  primary  suggestions 
for  accomplishing  this  goal  —  the  "elements"  (mens  rea) 
approach,  sentencing  discretion,  and  the  guilty  but  mentally  ill 


371 

verdict  (GBMI )  —  are  misguided. 

A.   The  "Elements"  Approach 

Those  who  wish  to  consider  responsibility  primarily 
within  the  confines  of  the  state's  prima  facie  case  argue  that 
volitional  and  cognitive  problems  created  by  mental  disorder  can 
fairly  be  handled  by  the  act  and  mens  rea  doctrines.   To  so  argue, 
however,  would  be  to  ignore  the  true  effects  of  mental  disorder 
on  behavior.   As  a  factual  matter,  mental  disorder,  even  of  the 

extreme  variety,  rarely  negates  the  requirement  of  an  act  and 

24/ 
mental  state. —   Virtually  all  disordered  persons  are  not 

automatons.   Unlike  sleepwalkers,  their  acts  are  willed  even  if 

they  are  the  result  of  crazy  reasons  or  a  felt  sense  of  inner 

pressure.   Moreover,  virtually  all  crazy  persons  know  in  the 

strictest  sense  what  they  are  doing  and  intend  to  do  it.   A 

person  who  kills  another  person  because  of  a  delusional  belief 

knows  that  he  is  killing  a  human  being  and  does  so  intentionally. 

If  such  a  person  is  to  be  acquitted,  it  must  be  because  he  is 

excused,  not  because  the  prima  facie  case  is  lacking.   Crazy 

defendants  rarely  if  ever  lack  mens  rea  because  they  believe,  to 

use  the  Model  Penal  Code's  silly  example,  that  they  are  squeezing 

26  / 
a  lemon  rather  than  killing  a  person. —   Nor  "will  traditional 

doctrines  of  excuse  or  justification  such  as  self-defense  help. 

These  excuses  typically  will  be  irrelevant,  or,  if  relevant,  they 

27/ 
will  succeed  only  if  acted  on  reasonably. —   But  the  crazy 

person's  belief  is  by  definition  unreasonable.   Moreover,  it  is 
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not  the  product  of  negligence  —  it  is  the  product  of  apparently 
uncontrollable,  albeit  largely  unidentified,  factors.   In  most 
cases,  the  actus  reus  and  mens  rea  doctrines  and  defenses  other 
than  insanity  will  fail  to  excuse  even  the  craziest  defendant. 

Unless  one  confuses  mens  rea  with  general 

28  / 
responsibility,^—   some  mentally  disordered  persons  can  be 

treated  justly  by  the  criminal  justice  system  only  if  a  separate 

defense  of  insanity  is  retained.   The  wild,  deluded  paranoid  who 

kills  in  response  to  his  paranoid  belief  meets  the  prima-  facie 

requirements  for  murder:   the  intentional  (and  perhaps 

premeditated)  killing  of  another  known  to  be  a  human  being. 

Nevertheless,  the  killing  is  fundamentally  irrational;  the  person 

is  apparently  incapable  of  behaving  rationally  in  the  context  in 

which  the  delusion  is  operative.   The  immorality  of  convicting 

such  a  person  of  murder  can  be  avoided  only  by  an  insanity 

defense  and  not,  as  proponents  of  the  elements  approach  claim,  by 

a  lenient  punishment. 

B.   Sentencing  Discretion 

A  related  suggestion  for  considering  mental  disorder 
without  retaining  the  insanity  defense  —  sentencing  discretion 
—  also  misses  the  moral  point  for  many  of  the  same  reasons 
already  touched  upon.   If  a  person's  extreme  craziness  so 
influences  the  offense  that  she  ought  entirely  to  be  excused,  it 
makes  little  sense  to  hold  the  person  responsible,  to  convict  her 
as  a  morally  culpable  wrongdoer,  but  then  to  avoid  all  penal 
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sanction  on  the  ground  that  she  does  not  deserve  punishment. 

Taking  account  of  mental  disorder  exclusively  at  sentencing  is 
sensible  only  if  first,  the  insanity  defense  can  justly  be 
abolished  because  no  defendant  should  be  entirely  excused  as  a 
result  of  the  consequences  of  mental  disorder,  and,  second,  if 
one  can  construct  a  nonarbitrary  and  reasonable  sentencing  scheme 
that  reflects  the  impact  of  mental  disorder  on  sentencing.   But, 
again,  once  it  is  admitted  that  mental  disorder  can  affect 
responsibility  for  purposes  of  mitigation  in  sentencing,  why  is 
it  unacceptable  to  claim  that  in  a  few  cases  it  can  excuse 
entirely? 

Some  critics  of  the  insanity  defense  who  wish  to  rely  on 
sentencing  discretion  are  even  more  radical  in  their  assaults. 
They  criticize  the  law's  insistence  on  assessing  mental  states  to 
determine  culpability  because  they  believe  that  the  mental  states 
with  which  the  law  is  concerned  are  fictive.   They  thus  lament 
the  criminal  law's  concern  with  mens  rea  as  well  as  with  legal 
insanity.   For  them,  sentencing  should  take  account  only  of  the 
defendant's  dangerousness  and  our  ability  to  train/treat/educate 
him  or  her  to  behave  properly  in  the  future. 

With  all  due  respect,  these  radical  critics  are 
confused.   Although  it  is  admittedly  difficult  to  determine  the 
mental  state  of  another,  it  is  utterly  necessary  if  moral 
judgments  are  to  be  made  about  behavior.   In  moral  terms,  there 
is  an  immense  difference  between  beating  a  person  and  similarly 
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injuring  him  entirely  by  accident.   Any  parent  disciplining  a 
child,  for  another  example,  knows  that  a  different  response  is 
required  to  deeds  committed  "on  purpose"  and  those  committed  by 
mistake.   For  the  same  reasons,  actors  who  commit  crimes 
intentionally,  say  homicides,  are  considered  more  culpable  and 
punished  more  harshly  than  those  who  commit  the  same  acts 
recklessly  or  negligently.   Unless  one  wishes  the  law  to  stop 
treating  persons  as  persons  —  as  beings  deserving  of  praise  and 
blame  —  and  instead  wishes  to  start  treating  people  as  machines 
which  simply  need  to  be  adjusted,  criticism  of  the  law's 
assessment  of  mental  states  is  misguided. 

C.   Guilty  But  Mentally  111 

Moral  and  practical  considerations  also  demonstrate  the 
illogic  of  the  currently  popular  and  vaunted  suggestions  for  a 
"guilty  but  mentally  ill"  (GBMI)  verdict.—'   If  the  point  of 
this  verdict  is  to  assure  that  persons  who  are  mentally 
disordered  when  they  are  convicted  receive  treatment,  then  it  is 
unobjectionable,  albeit  unnecessary.   Would  the  verdict  "guilty 
but  herpes"  make  sense  or  seem  necessary  to  accomplish  the 
legitimate  goal  of  ensuring  the  treatment  of  inmates  suffering 
from  herpes?   Without  a  special  verdict,  simple  humanity  and  the 
federal  Constitution — '  require  that  all  prisoners  who  are  ill 
—  whether  physically  or  mentally  —  should  receive  minimally 
adequate  treatment. 

If  the  purpose  of  the  GBMI  verdict  is  to  insure 
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punishment  of  nonresponsible  persons,  however,  then  it  is  morally 
objectionable  indeed.   Societal  concern  about  releasing 
dangerous,  disordered  defendants  should  not  be  dealt  with  by 
convicting  those  who  do  not  deserve  conviction.   Rather,  persons 
who  were  fundamentally  crazy  at  the  time  of  their  crimes  should 
be  acquitted  by  reason  of  insanity  and  societal  safety  should  be 
insured  by  rational  post-acquittal  procedures.   It  simply  makes 
no  sense  to  sentence  a  crazy  defendant  to  a  fixed  terra  that  is 
based  on  culpability  when  the  defendant  is  not  culpable.   If  the 
defendant  is  culpable,  a  simple  guilty  verdict  is  appropriate. 

Furthermore,  the  GBMI  verdict  may  encourage  jurors  who 
believe  a  defendant  is  legally  insane  but  who  dislike  or  distrust 
the  insanity  defense  to  compromise  on  an  improper  GBMI  verdict. 
They  may  rationalize  to  themselves  that  the  GBMI  defendant  will 
receive  treatment, — but  not  all  GBMI  statutes  mandate 
treatment  and  the  evidence  to  date  is  that  GBMI  defendants  do  not 
receive  adequate  treatment.   GBMI  thus  creates  the  potential  of 
unfair  verdicts  without  yielding  dependable  benefits  that  a 
rational  and  humane  system  could  fully  provide  without  it. 
Finally,  if,  as  some  critics  claim,  the  insanity  defense  tests 
confuse  juries,  then,  a  fortiori,  a  combination  of  the  insanity 
defense  and  GBMI  must  be  even  more  confusing.   And,  of  course, 
adoption  of  GBMI  to  replace  the  insanity  defense  is  unacceptable 
for  the  reasons  given  in  Section  I  of  this  article. 

III.  The  Constitutionality  of  Abolishing  the  Insanity  Defense 
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Before  addressing  the  practical  objections  to  the 
insanity  defense,  it  is  necessary  to  consider  briefly  whether 
abolition  of  the  insanity  defense  is  constitutional  under  the  Due 

Process  Clause  of  the  Fourteenth  Amendment.   Some  older  state 

32  /  •     ■ 

cases  held  that  it  was  not, — '  but  the  issue  has  not  arisen  in 

the  appellate  courts  in  recent  years.   Most  persons  who  assume 

abolition  is  unconstitutional  believe,  incorrectly  I  contend, 

that  insanity  negates  mens  rea  and  it  is  generally  conceded  that 

substantive  due  process  requires  the  presence  of  mens  rea  before 

criminal  punishment  may  be  imposed  for  non-regulatory 

rr      33/ 
offenses. — 

Fully  analyzing  these  issues  would  go  far  beyond  the 

purpose  of  this  article,  but  abolition  is  almost  certainly 

constitutional  under  current  federal  constitutional  doctrine.   In 

Patterson  v.  N.Y.— '  Justice  Powell  noted  in  dissent  that  it 

would  be  constitutional  for  a  state  to  abolish  the  distinction 

between  murder  and  manslaughter  that  is  predicated  on  the 

provocation/passion  formula.   This  distinction  is  one  of  the 

oldest  in  the  criminal  law  and  most  persons  might  agree  that  a 

person  who  kills  in  the  heat  of  passion  upon  legally  adequate 

provocation  is  less  culpable  than  a  person  who  kills  coolly  and 

premeditatedly.   Nevertheless,  obliterating  the  distinction  and 

convicting  all  intentional  killers  of  the  same  degree  of  homicide 

would  appear  to  be  within  the  substantive  police  power  of  a 

state.   Similarly,  although  the  insanity  defense  is  ancient  and 

baaed  on  moral  principles,  its  existence  as  a  separate 
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affirmative  defense  is  probably  required  only  by  the  compassion 
of  the  state  and  not  by  due  process. — ' 

A  powerful  argument  that  it  would  be  unconstitutional  to 
punish  a  person  for  serious  crimes  who  is  fundamentally  blameless 
could  be  constructed  based  on  the  Eighth  and  Fourteenth 
Amendments,  but  I  believe  that  such  an  argument  would  fail 
today.   Although  it  would  probably  be  unconstitutional  to  abolish 
all  mens  rea  requirements  for  serious  crimes  carrying  substantial 
penalties,  under  current  constitutional  law  an  affirmative 
defense  such  as  insanity  can  be  abandoned  if  a  state  legislature 
so  decides.   Nevertheless,  it  would  be  a  moral  error,  a  grave 
injustice,  to  abolish  the  insanity  defense. 

IV.   Reforming  the  Insanity  Defense 

Most  persons  accept,  as  the  law  has,  the  moral  reasoning 
that  underlies  the  insanity  defense.   Nevertheless,  arguing  that 
an  insanity  defense  is  morally  required  does  not  deal  with  the 
undoubted  abuses  of  the  defense,  the  practical  objections,  that  I 
believe  are  the  real  source  of  discontent.   Whereas  the  issue  of 
responsibility  is  concerned  with  the  defendant's  past  conduct,  we 
must  now  be  concerned  with  whether  present  insanity  defense 
trials  can  be  conducted  rationally  and  with  whether  the  future 
safety  of  society  and  the  proper  treatment  of  the  defendant  can 
be  accomplished.   Many  claim  that  the  abuses  of  the  insanity 
defense  are  so  inherent  that  no  amount  of  reform  can  ameliorate 
the  problems.   They  conclude  that  the  evils  of  the  defense  more 
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than  outweigh  the  justice  of  it,  and  thus,  on  balance,  the 
defense  ought  to  be  abolished.   I  conclude,  by  contrast,  that 
thorough  substantive  and  procedural  reforms  can  yield  a  limited 
but  just  insanity  defense  and  that  the  moral  imperative  of  the 
defense  requires  that  we  attempt  reform.   Let  us  therefore 
analyze  the  objections  to  the  defense  and  its  necessary  reforms. 

A.   Do  Defendants  Who  Raise  the  Insanity  Defense  "Beat  the  Rap"? 

Few  defendants  beat  the  rap  with  the  insanity  defense. 
There  are  little  hard  data  for  this  claim,  but  the  best  estimate 
is  that  the  insanity  defense  is  raised  in  fewer  than  two  percent 
of  federal  and  state  trials  and  that  it  is  rarely 
successful. — The  complaint  that  the  defense  allows  large 

numbers  of  criminals  to  avoid  conviction  and  punishment  is  simply 

37  / 
unfounded. — '   It  is  well  recognized  by  both  prosecutors  and 

the  defense  bar  that  insanity  is  a  defense  of  last  resort  that 

betokens  an  otherwise  weak  defense  and  rarely  succeeds.   Even 

those  jurisdictions  that  have  the  broadest  insanity  defenses  do 

not  have  substantial  numbers  of  acquittals.   Insanity  acquittals 

are  far  too  infrequent  to  communicate  the  message  that  the 

criminal  justice  system  is  "soft"  or  fails  to  protect 

38/ 
society. —   So  few  insanity  defenses  succeed  that  it  is 

reasonable  to  believe  that  virtually  no  criminal  can  assume  that 

he  or  she  will  avoid  conviction  and  punishment  by  raising  the 

insanity  defense. 
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B.   Is  Insanity  in  Particular  a  "Rich  Person's  Defense"? 

It  is  often  claimed  that  insanity  is  a  rich  person's 
defense  —  the  Hinckley  verdict  is  cited  as  an  example  —  but 
this  claim  proves  too  much.   Wealthier  defendants  almost  always 
are  able  to  retain  the  best  attorneys  and  experts  in  all  types  of 
cases,  civil  and  criminal.   This  may  be  especially  disquieting  in 
the  criminal  justice  system,  where  liberty  and  stigma  are  at 

stake,  but  it  is  no  more  problematic  in  insanity  defense  trials 

39 /  .        .     • 

than  in  other  criminal  cases. —   Abolishing  the  insanity 

defense  would  not  abolish  the  admitted  inequities  of  the  criminal 

justice  system  that  are  caused  by  financial  inequality.   In  any 

case,  my  impression  is  that  few  rich  defendants  raise  the 

insanity  defense,  and,  as  noted,  few  defendants  of  any  economic 

status  succeed  with  it. 

Overall,  the  better  solution  is  systemic:   reasonable 

attempts  must  be  and  are  being  made  to  insure  all  defendants 

decent  representation.   To  redress  the  financial  inequity  in 

insanity  defense  cases,  all  defendants  with  a  credible  claim  for 

the  defense  should  be  given  a  reasonable  opportunity  to  pursue 

the  defense  properly  by  providing  them  with  qualified  experts  and 

other  necessary  resources.   Insanity  defense  cases  can  be 

expensive,  but  the  costs  of  providing  indigent  defendants  with 

reasonable  opportunities  should  not  be  prohibitive  if  the  number 

of  defendants  who  raise  the  defense  is  small.   This  result 

depends,  of  course,  on  limiting  the  test  for  insanity  so  that  it 

applies  only  to  the  few  defendants  who  might  fairly  be  excused. 
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The  question,  then,  is  what  test  for  insanity  would  achieve  this 
objective  while  providing  a  just  excuse? 

-C.   Developing  A  Reasonable  and  Workable  Test  for  Legal  Insanity 

The  insanity  defense  provides  an  excuse  if  the  defendant 
suffers  from  either  a  cognitive  or  volitional  disability  because 
of  mental  disorder.   For  instance,  MacNaughtan  jurisdictions 
define  legal  insanity  cognitively:   the  failure  to  know  right 
from  wrong  or  the  nature  of  one's  act.   So-called  "irresistible 
impulse"  jurisdictions  also  define  legal  insanity  volitionally: 
a  condition  whereby  the  defendant's  acts  are  caused  by  an 
uncontrollable  impulse.   The  A.L.I,  test  is  a  combination  of 
cognitive  and  volitional  variants  of  the  MacNaughtan  and 
irrestible  impulse  tests:   does  the  defendant  lack  substantial 
capacity  either  to  appreciate  the  criminality  (wrongfulness)  of 
his  actions  or  to  conform  his  conduct  to  law? 

The  task  is  to  construct  a  test  that  asks  the  right 
question  and  that  excuses  only  those  few  defendants  who  are 
beyond  the  pale  of  responsibility.   No  matter  how  tightly  the 
insanity  defense  is  drawn,  however,  it  is  of  course  possible  that 
there  will  be  some  "wrong"  verdicts  —  some  legally  sane  people 
will  be  acquitted  by  reason  of  insanity.   But  again,  this  is 
possible  with  all  criminal  defenses.   Thus,  the  risk  of  improper 
verdicts  should  not  cause  us  to  reject  a  defense  that  is  morally 

just  and  that  can  be  written  so  as  to  minimize  the  risk.   If  the 

39a/ 
test  used  makes  a  difference, the  approach  suggested  here 
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would  properly  reverse  the  present  trend  in  the  insanity  defense 
by  narrowing  the  defense  considerably  and  minimizing  the  risk 
of  improper  verdicts. 

1.   The  Cognitive  Test 

Let  us  first  consider  the  cognitive  branch  of  an 
insanity  defense.   It  is  difficult  to  determine  whether  a 
defendant  knew  the  rules  or  the  nature  and  quality  of  his  act, 
but  it  is  knowable  in  principle.   The  question  is  which  type  of 
lack  of  knowledge  caused  by  mental  disorder  should  excuse.   In 
most  cases,  a  defendant  will  have  intellectual  knowledge  of  the 
legal  and  moral  rules  governing  conduct  generally,  but,  because 
of  crazy  thoughts  or  perceptions  (e.g.,  delusions  or 
hallucinations),  he  will  irrationally  misconceive  the  moral 
nature  of  his  actions.   For  instance,  a  defendant  who  kills 
someone  because  he  delusionally  believes  the  Lord  commanded  him 
to  do  so  in  order  to  save  the  world  knows  that  killing  is  usually 
both  a  moral  and  legal  wrong  and  knows  that  he  is  intentionally 
killing  a  human  being.   Because  the  defendant  has  knowledge  of 
the  general  rules  and,  in  a  very  narrow  sense,  of  what  he  is 
doing,  many  critics  of  the  insanity  defense  claim  that  such  a 
person  should  be  convicted  of  murder.   This  was  the  federal 

government's  position  as  outlined  by  Attorney  General  William 

40  / 
French  Smith. -^' 

But  even  if  the  defendant  in  our  example  knows  what  he 

is  doing  in  a  narrow  sense,  that  is,  knows  he  is  killing  a  human 
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being,  he  is  fundamentally  and  irrationally  mistaken  about  the 
morally  relevant  facts.   It  is  morally  and  legally  insufficient 
to  consider  this  defendant's  responsibilty  without  regard  to  his 
perceptions  and  reasons  for  acting  based  on  those  perceptions.   A 
person  whose  total  understanding  of  what  he  is  doing  is  gravely 
(and  nonculpably)  impaired  is  not  as  responsible  as  a  person  who 
understands  or  is  capable  of  understanding  the  morally  relevant 
facts. 

It  might  be  claimed  at  this  point  that  I  am  using  the 
defendant's  motive  to  excuse  him  and  we  all  know  that  motive  is 
no  excuse.   Although  motives  do  not  negate  the  elements  of  a 
crime,  they  do  have  legal  relevance  for  affirmative  defenses.   In 
a  sense,  the  defendant  claiming  duress  is  saying  that  he  had  an 
excusing  motive  for  his  actions.   For  instance,  the  defendant 
pleading  duress  intended  to  commit  his  crime  with  full  knowledge 
of  what  he  was  doing,  but  is  also  claiming  that  the  reason  he 
offended  —  the  threat  —  should  excuse  him.   Similarly,  the 
defendant  claiming  insanity  is  saying  that  he  had  an  excusing 
motive  —  fundamental  irrationality  regarding  crucially  relevant 
aspects  of  his  behavior.   It  must  be  remembered  that,  except  in 
utterly  rare  cases,  insanity  is  not  a  factor  that  negates  mens 
rea  and  defeats  the  prosecution's  prima  facie  case.   It  is  an 
affirmative  defense  that  usually  admits  the  elements  of  the 
crime,  but  claims  an  excuse  on  the  basis  of  an  mental  irrational 
mistake  or  impulse.   In  the  rare  cases  in  which  mental  disorder 
negates  mens  rea,  it  should  not  be  seen  as  a  separate  defense 
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at  all;  rather  it  is  a  factor  that  should  lead  directly  to  a 
verdict  of  acquittal  by  defeating  the  prima  facie  case. 

The  difficult  task  is  to  craft  a  cognitive  test  for 
legal  insanity  that  excuses  those  who  are  fundamentally 
irrational  without  allowing  spurious  claims.   The  language  of  the 
cognitive  test  must  be  written  strictly  to  insure  that  the  fact 
finder  understands  that  it  is  meant  to  apply  only  to  a  person 
whose  perception  of  the  context  in  which  he  acts  is  fundamentally 
irrationally  mistaken.   This  test  should  excuse  the  delusional 
defendant  described  above,  even  if  he  knew  he  was  killing  a  human 
being.   But  if  the  language  is  written  strictly  enough,  very  few 
defendants  will  meet  the  standard  because  very  few  defendants  are 
that  fundamentally  crazy. 

The  Hinckley  case  offers  a  good  test  of  this  approach. 
Whether  Hinckley  should  have  been  excused  would  depend  on  the 
conceptualization  of  his  motivation  for  attempting  to  assassinate 
President  Reagan.   Was  he  an  unhappy  and  misguided  but 
nonetheless  fundamentally  rational  young  man  who  tried  in  a 
twisted  way  to  obtain  the  love  and  attention  he  desired?  Or  was 
he  a  wildly  deluded  individual  who  was  grossly  out  of  touch  with 
reality,  whose  actions  were  an  attempt  to  live  out  his  delusions? 
Did  he  really  believe  that  if  he  shot  the  President  he  would 
somehow  obtain  the  love  he  desired?   I  did  not  examine  Hinckley 
and  was  not  present  at  the  trial,  so  it  would  be  inappropriate  to 
offer  a  view  on  the  proper  verdict.   But  it  seems  clear  that  if 
the  latter  conceptualization  of  his  reasons  is  apt,  he  should 
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have  been  excused,  whereas  if  the  former  is  the  case,  he  should 
have  been  convicted. 

2.   The  Volitional  Test 

Whether  the  insanity  defense  should  also  include  a 
volitional  test  is  far  more  problematic  as  a  matter  of  social 
policy.   If  or  to  what  degree  a  person's  desire  or  impulse  to  act 
was  controllable  is  not  determinable:  there  is  no  scientific  test 
or  means  to  tell  if  an  impulse  was  irresistible  or  simply  not 
resisted.   At  best,  we  may  be  able  to  develop  a  phenoraenological 
account  of  the  defendant's  subjective  state  of  mind  which  will 
permit  a  commonsense  assessement  of  how  much  pressure  the 
defendant  felt.   Note,  however,  that  even  if  such  an  assessment 
can  be  made,  mental  health  experts  and  others  can  not  tell  us  if 
a  defendant  was  sufficiently  out  of  control  to  be  legally 
insane.   Legal  insanity  is  not  a  scientific  or  purely  empirical 
issue.   At  most,  experts  can  provide  information. 

Assuming  that  the  assessment  of  self-control  problems  is 
possible,  should  such  problems  negate  responsibility  if  the 
defendant  otherwise  seems  fundamentally  cognitively  rational? 
The  criminal  law  already  allows  excuses  or  mitigation  for  control 
problems  —  for  example,  duress  and  the  provocation/passion 
formula  to  reduce  murder  to  manslaughter  —  so  an  excuse  for 
control  problems  has  ample  precedent.   In  fact,  however,  a  strong 
impulse  to  offend  almost  always  will  be  the  result  of  some 
cognitive  irrationality.   For  instance,  in  the  case  of  an 
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"impulse"  to  kill  experienced  by  a  defendant  who  feels  he  "must" 
kill  because  he  delusionally  believes  the  Lord  commanded  him  to 
do  so  or  because  it  is  necessary  to  foil  a  plot  against  him,  the 
impulse  arises  from  the  crazy  belief  and  thus  the  situation  can 
be  dealt  with  by  a  cognitive  test. 

Still,  there  may  be  a  few  instances  where  an  impulse 
arises  from  mental  disorder  in  the  absence  of  cognitive 

irrationality.   In  such  cases,  the  impulse  or  desire  itself  seems 

41  / 
irrational. — Examples  are  the  sexual  impulse  of  a  child 

molester,  the  urge  to  steal  of  a  "kleptomaniac, "  the  desire  for 

drugs  of  tlie  so-called  addict,  and  the  like.   Even  though  these 

people  are  cognitively  rational,  they  all  suffer  from  a  mental 

disorder  according  to  the  current,  predominant  psychiatric 

classification  system  of  the  American  Psychiatric 

Association,—'  and  all  their  crimes  —  lewd  and  lascivious 

conduct  with  a  minor,  theft,  drug  use  —  would  in  principle  be  a 

result  of  impulses  arising  from  mental  disorder.   If  it  could  be 

demonstrated  that  these  urges  to  offend  were  terribly  powerful, 

should  they  be  the  basis  for  an  excuse  under  an  insanity 

defense? 

A  primary  dfficulty  with  excusing  these  people  on  the 

ground  of  insanity  is  that  they  simply  do  not  seem  substantially 

crazy.   Their  urges  may  be  inexplicable  to  most  people,  but 

overall  these  persons  appear  to  be  fundamentally  rational.   Lay 

persons  are  more  likely  to  consider  these  urges  bad  rather  than 

sick,  and  to  blame  the  impulse-driven  person  for  having  or  giving 
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in  to  them.   Thus,  laypersons  are  far  less  willing  to  accept  the 
conclusion  that  these  people  are  mentally  disordered.   Indeed, 
whether  these  sorts  of  conditions  are  appropriately  characterized 
as  disorders  is  a  matter  of  some  dispute  within  the  mental  health 
professions.—   By  contrast,  persons  who  are  fundamentally 
congnitively  irrational  are  generally  conceded  to  be  "sick"  and 
are  rarely  blamed  for  their  irrationality.   Thus,  an  insanity 
defense  for  pure  impulse  problems  threatens  to  undermine  the 
moral  support  of  the  defense. 

More  important,  an  excuse  for  "impulse"  problems  in  the 
absence  of  cognitive  irrationality  raises  perhaps  intractable 
slippery  slope  problems.   How  should  society  respond  to  an 
otherwise  rational  person  who  describes  an  "overwhelming"  urge  to 
offend  for  whatever  cause?   For  instance,  consider  an  otherwise 
normal  but  highly  dependent  type  of  person  who  offends  in 
response  to  strong  peer  pressure  to  take  part  in  a  criminal 
scheme.—'   What  reason  is  there  to  believe  that  the  urge  of 
this  person  is  more  resistible  than  an  urge  allegedly  produced  by 
mental  disorder?   Moreover,  what  is  to  prevent  mental  health 
professionals  from  defining  as  disordered  anyone  who  gives  in  to 


an  urge  to  offend?—'   One  need  only  consult  the  criteria  for 

the .American  Psychiatric  Association's  diagnostic  category, 

46  / 
"Antisocial  Personality  Disorder," — '  to  determine  that  in  some 

measure  this  has  already  been  accomplished.   The  law's  doctrines 

may  then  be  swallowed  up  by  those  of  medicine.   There  are 

mentally  disordered  persons  who  feel  terribly  strong  urges  that 
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most  people  would  consider  abnormal  and  on  occasion  these  persons 
yield  to  such  urges  and  offend  the  law.   But  providing  an 
insanity  defense  in  these  cases  is  terribly  problematic. 

Finally,  volitional  tests  seem  to  provide  the  means  by 
which  mental  health  experts  offer  their  shakiest  conclusions  in 
insanity  defense  trials.   In  my  experience,  few  mental  health 
professionals  really  understand  the  relationship  between 

determinism  and  legal  responsibility,  appearing  to  believe  that 

47/ 
determinism  and  responsibility  are  necessarily  incompatible. — 

They  commonly  confuse  causation  with  excuse.   For  instance,  they 

may  believe  that  if  a  defendant  acted  on  the  basis  of  a  delusion, 

the  defendant  must  have  been  unable  to  test  reality  against  the 

delusion  or  to  restrain  himself  from  acting  on  the  delusion. 

Sometimes  the  belief  is  even  more  simplistic:   if  the  defendant's 

criminal  behavior  was  influenced  by  mental  disorder,  he  must  not 

be  responsible.   But  there  are  no  scientific  tests  for  whether  a 

defendant  can  control  himself  and  the  presence  of  mental  disorder 

at  the  time  of  a  crime  does  not  inexorably  lead  to  the  conclusion 

that  a  defendant  is  not  responsible.   Nevertheless,  mental  health 

experts  offer  such  conclusions  all  the  time,  thus  wrapping 

non-scientific  and  often  confused  moral  assessments  in  the 

48/ 
esteemed  mantles  of  science  and  medicine. —    These 

difficulties  can  be  ameliorated  to  some  degree  by  placing  proper 

49/ 
restrictions  on  the  experts,  as  I  shall  argue  below, —  but 

expert  testimony  on  the  volitional  issue  will  inevitably  be  less 

rigorous  than  on  the  cognitive  issue. 
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I  confess  to  considerable  ambivalence  about  volitional 
tests  for  legal  insanity.   On  the  one  hand,  as  noted,  the  law 
already  allows  other  volitional  excuses  such  as  duress.   In 
principle,  why  should  the  law  distinguish  between  the  felt 
compulsion  produced  by  a  gun  at  one's  head  and  the  felt  compul- 
sion produced  by  psychological  or  biological  variables?   Few 
people  would  deny  that  in  some  cases  internal  pressures  can  be 
terribly  strong. — Nevertheless,  I  do  not  believe  that  it  is 
essential  to  retain  a  volitional  branch  and  that  it  would  be  a 
mistake  to  do  so-   Distinguishing  between  resistible  and 
irresistible  internal  states  is  simply  too  difficult  and  fraught 
with  the  dangers  of  evidentiary  abuse.   By  comparison,  it  is  far 
easier  to  determine  what  a  person  of  reasonable  firmness  would  do 
when  confronted  witih  an  external  threat  whose  nature  and 
strength  can  be  more  objectively  determined.   Finally,  I  fear  for 
the  public  perception  of  the  morality  and  wisdom  of  the  insanity 
defense  if  we  allow  an  excuse  for  persons  not  generally  viewed  as 
sick. 

If  a  volitional  branch  of  the  insanity  test  is  to  be 
retained,  however,  it  must  be  written  in  strict  fashion  to  make 
clear  that  it  excuses  only  those  defendants  who  were  utterly 
overwhelmed  by  their  impulses.   Impulse  problems  range  along  a 
continuum  of  "overwhelmingness, "  of  course,  but  the  law  should 
require  the  greatest  degree  of  self-control  from  all  persons  and 
should  excuse  only  those  beyond  any  reasonable  margin  of 
self-discipline.   Some  persons  with  great  control  problems  would 
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be  convicted  under  such  a  stringent  formula.   But  if  they  retain 
a  substantial  capacity  for  restraint,  it  is  not  unfair  for  the 
law  to  require  them  to  exercise  their  powers,  even  if  it  is  hard 
to  do  so. 

3.   Can  Past  Mental  State  be  Evaluated? 

Some  critics  argue  that  reforming  the  insanity  defense 
test  is  an  ineffective  remedy  because  neither  experts  nor 
laypersons  are  capable  of  reconstructing  the  defendant's  mental 
state  at  the  time  of  the  crime.   The  usual  prescription  is  to 
take  account  of  the  person's  mental  disorder  only  at  the  time  of 
sentencing.   But  this  argument  proves  far  too  much.   If  these 
critics  concede  the  necessity  of  proving  mens  rea  before 
punishment  (for  most  crimes)  may  justly  be  imposed,  then  their 
argument  against  the  insanity  defense  must  fail  unless  assessing 
past  intent,  knowledge,  and  other  mens  reas  is  easier  to  a 
legally  cognizable  degree  than  assessing  past  craziness.   After 
all,  both  mens  rea  and  legal  insanity  refer  to  past  mental  states 
that  must  be  inferred  from  the  defendant's  actions,  including 
utterances.   Indeed,  one  could  claim  with  much  justification  that 
the  extreme  craziness  necessary  to  support  an  insanity  defense  is 
easier  to  prove  than  ordinary  mens  rea.   Moreover,  if  sentencing 
is  based  in  part  on  desert,  then  the  defendant's  responsibility, 
based  on  mental  state  at  the  time  of  the  crime,  must  be  assessed 
and  the  critic  is  hoist  by  his  own  petard. 
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4.   The  Craziness  Test 

Although  a  workable,  restricted  test  similar  to  present 
tests  can  be  constructed,  I  should  like  to  suggest  a  new 
alternative.   The  test  is  this:   A  defendant  is  not  guilty  by 
reason  of  insanity  if  at  the  time  of  the  offense  the  defendant 
was  extremely  crazy  and  the  craziness  affected  the  criminal 
behavior.   From  past  experience,  I  know  that  suggesting  this  test 
produces  reactions  ranging  from  utter  disbelief  to  profound 
shock.   Immediate  critical  responses  include  the  following:   it 
is  too  vague;  it  gives  juries  unbridled  discretion  and  no 
guidance;  it  makes  no  mention  of  mental  disorder;  it  will  allow 
too  many  acquittals.    In  response  I  shall  argue  that  this  test 
tracks  the  moral  issues  with  greater  honesty  and  precision,  is 
more  workable,  and  will  not  lead  to  the  acquittal  of  more 
defendants  than  present  tests  or  reformed  versions  of  present 
tests. 

Legal  insanity  is  a  social,  moral  and  legal  issue,  not  a 
medical  or  psychiatric  issue.   The  question  in  insanity  defense 
cases  is  not  whether  the  defendant  suffers  from  a  mental 
disorder:   The  real  issue  that  juries  decide  —  no  matter  what 
test  is  put  to  them  --  is  whether  the  defendant's  behavior 
related  to  the  offense  was  so  crazy,  so  irrational,  that  he  must 

be  excused. '   The  great  virtue  of  the  proposed  test  is  that  it 

asks  the  real  question  directly  and  without  pseudomedicalization. 
The  relationship  of  craziness  to  responsibility  can  be  unpacked 
into  cognitive  and  volitional  considerations,  but  doing  so  in  an 
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insanity  defense  test  provides  only  an  aura  of  false  precision 
and  guidance.   Indeed,  the  proposed  test  is  in  fact  no  vaguer 
than  present  tests.   Present  criterial  formulations  —  e.g., 
knowing  right  from  wrong,  lacking  substsantial  capacity  to 
appreciate  the  criminality  or  wrongfulness  of  one's  actions  — 
are  hardly  bright  line  tests  that  give  juries  clear  guidance. 
Moreover,  formulations  involving  cognitive  or  volitional 
disabilities  are  likely  to  confuse  juries,  whereas  craziness  is 
more  within  the  domain  of  comraonsense.   Adding  language  about 
"extremeness"  makes  it  further  clear  to  the  jury  that  the  test  is 
meant  to  be  restricted  to  very  few  defendants.   If  one  objects 
that  the  word  "extreme"  is  vague,  let  me  suggest  that  it  is 
clearer  to  a  lay  juror  than  "lack  of  substantial  capacity." 
Jurors  instructed  with  the  craziness  test  are  no  more  or  less 
likely  to  acquit  than  with  any  other  test  because  the  question  is 
always  the  same  despite  differences  in  wording.   Finally,  this 
test  would  have  an  enormously  salutary  role  in  helping  properly 
to  define  the  role  of  experts  in  insanity  defense  trials. 

D,   Limiting  the  Role  of  Mental  Health  Experts 

The  role  of  experts  is  a  major  source  of  criticism  of 
the  administration  of  the  insanity  defense.   An  appalling  circus 
atmosphere  is  created  when  mental  health  experts  give  opposing 
conclusions  or  weave  fanciful  theories  about  the  defendant's 
behavior.   Dismay  over  the  battle  of  the  experts  is  especially 
heightened  when  it  occurs  in  highly  publicized,  politically  or 
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socially  important  cases  such  as  the  prosecution  of  Sirhan 
Sirhan,  Patty  Hearst  or  John  W.  Hinckley,  Jr.   In  all  fairness, 
the  problem  is  not  the  experts'  fault.   The  legal  system  has 
created  the  difficulty  by  asking  the  wrong  questions  of  the  wrong 
people.   The  answer  is  not  to  abandon  the  defense,  however; 
rather,  it  is  to  reform  the  role  of  the  experts  by  recognizing 
and  asking  the  proper  questions. 

The  basic  issue  in  insanity  defense  cases  —  whether  the 
defendant's  craziness  so  influenced  his  criminal  behavior-  that  it 
would  be  unjust  to  convict  and  punish  him  —  is,  as  noted,  a 
social,  moral  and  legal  issue  and  not  a  medical  question. 
Diagnoses  and  unvalidated  speculations  are  simply  not  relevant  to 
answering  this  question. — '   What  factfinders  need  is  full, 
textured  descriptions  of  the  defendant's  behavior,  not  diagnoses 
or  speculations  about  the  causes  of  the  defendant's  behavior. 
Learning  that  the  defendant  killed  because  he  believed  he  was  the 
victim  of  a  plot  is  relevant  to  determining  if  he  knew  the  moral 
nature  of  his  acts;  learning  that  he  was  suffering  from  paranoid 
schizophrenia  does  not  aid  that  determination.   A  scientifically 
unvalidated  speculation  about  why  the  defendant  believed  he  was 
the  victim  of  a  plot  is  likewise  irrelevant,  and  also  confusing. 
When  jurors  complain,  as  they  often  do,  that  they  cannot  be  asked 
to  resolve  an  insanity  defense  case  when  even  the  experts  fail  to 
agree  on  the  diagnosis  or  on  why  the  defendant  behaved  as  he  did, 
this  proves  that  there  has  been  an  overwhelming  misconception 
about  the  nature  of  the  insanity  defense  that  should  be 
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corrected. 

Finally,  mental  health  experts  have  no  particular 
expertise  whatsoever  about  the  ultimate  issue  of  legal  insanity 
precisely  because  it  is  a  legal  issue.   Whether  and  to  what 
degree  a  defendant  knew  the  morally  relevant  facts  or  could 
control  himself  (or  was  sufficiently  crazy)  is  a  commonsense 
inference  that  must  be  made  on  the  basis  of  knowledge  of  the 
defendant's  thoughts,  feelings  and  actions.   There  is  no 
scientific  test  that  draws  this  inference;  it  is  simply  a  matter 
of  common,  lay  assessment.   And,  whether  the  degree  of  knowledge 
or  self-control  was  insufficient  for  legal  responsibility  is  a 
moral  and  legal  determination,  not  a  factual  matter.   It  may  be 
difficult  to  agree  on  a  verdict  in  close  insanity  defense  cases, 
but  this  is  not  because  the  ultimate  issue  is  a  scientific  matter 
beyond  the  ken  of  laypersons.   When  experts  offer  opinions  on  the 
ultimate  legal  issue,  they  are  operating  not  as  scientific 
experts,  but  as  thirteenth  jurors  in  a  system  that  has  already 
decided  that  twelve  persons  good  and  true  are  sufficient. 

To  remedy  the  circus  atmosphere  of  insanity  trials, 
experts  should  be  prohibited  from  offering  diagnoses,  unvalidated 
explanations,  and  ultimate  legal  conclusions.   If  conflicting 
expert  testimony  in  insanity  defense  cases  is  examined,  one 
discovers  that  most  of  it  concerns  conclusory  matters  such  as 
diagnoses,  speculative  explanations,  and  legal  conclusions. 
Experts  are  far  less  likely  to  disagree  about  behavioral 
descriptions  than  about  diagnoses  that  are  irrelevant  to  the 
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legal  determination  that  must  be  made.   And,  it  is  the 
descriptions  that  are  useful.   When  unnecessary,  speculative 
explanations  are  admitted  into  evidence,  it  is  not  surprising 
that  they  too  will  be  a  source  of  disagreement.   One  does  not 
expect  agreement  on  matters  that  lack  a  firm  scientific 
foundation.   Finally,  expert  disagreement  about  legal  issues  is 
totally  predictable  because  there  is  absolutely  no  reason  mental 

health  experts  should  agree  on  an  issue  that  is  not  a  matter  of 

52/ 
mental  health  expertise. — 

Experts  should  be  limited  to  offering  full,  rich, 

clinical  descriptions  of  thoughts,  feelings  and  actions,  and 

relevant  data  based  on  sound  scientific  studies.   They  will  then 

be  performing  a  useful  function  and  the  battle  of  the  experts 

will  be  reduced  to  minor  skirmishes  in  most  cases.   There  will  be 

less  expert  conflict  and  consequent  jury  confusion.   The 

factfinder  will  be  better  able  to  resolve  remaining  conflicts 

because  they  will  be  largely  concerned  with  data  about  behaviors, 

which  jurors  can  themselves  assess.   In  sum,  experts  should  be 

limited  to  offering  only  the  data  that  are  truly  relevant  and 

within  their  area  of  expertise.   This  will  reduce  the  confusion 

between  psychiatric  and  legal  issues  experienced  by  jurors  and 

society  at  large,  enable  juries  to  understand  individual  cases 

better,  and  preserve  greater  respect  for  the  trial  process. 

E.   Allocating  the  Burden  of  Persuasion 

Allocating  the  burden  of  persuasion  on  insanity  is  a 
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particularly  thorny  issue.   Because  insanity  is  an  affirmative 
defense  that  does  not  negate  the  elements  of  the  prima  facie 
case,  the  federal  constitution  permits  the  burden  of  persuasion 
to  remain  on  the  defendant. — Nevertheless,  once  the 
defendant  has  produced  sufficient  evidence  to  raise  the  issue, 
many  jurisdictions  shift  the  burden  of  persuasion  to  the 
prosecution  to  prove  sanity  beyond  a  reasonable  doubt.   Because 
the  defendant's  mental  disorder  may  fundamentally  affect  his 

culpability,  there  is  a  reasonable  argument  that  the  state  should 

54/ 
assume  the  risk  of  error  by  bearing  the  burden  of  persuasion. — 

It  is  arguably  better  in  our  society  for  ten  truly  sane  people  to 

be  acquitted  then  for  one  truly  insane  person  to  be  convicted. 

(This,  of  course,  is  a  paraphrase  of  the  chestnut  that  it  is 

better  for  ten  guilty  persons  to  go  free  than  to  convict  one 

innocent  person. — ') 

I  believe,  however,  that  it  is  more  fair  and  sensible  to 

place  the  burden  of  persuasion  on  the  defendant.   Permitting  an 

insanity  defense  is  a  voluntary  act  of  compassion  by  the  state 

and  it  is  therefore  fair  to  require  the  defendant  to  prove  that 

compassion  is  warranted.   And,  by  so  placing  the  burden,  society 

minimizes  the  risk  of  successful  insanity  defenses  in 

questionable  cases,  while  at  the  same  time  permitting  the  defense 

to  succeed  in  the  very  few  cases  in  which  it  is  morally  proper. 

The  defendant  is  making  a  claim  that  is  rarely  justified  and  has 

particularly  privileged  access  to  the  information  necessary  to 

support  the  plea.   Although  the  prosecution  is  universally 
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entitled  to  have  its  own  expert  examine  the  defendant,  the 
defendant  nevertheless  retains  a  major  advantage  on  the  issue. 

Requiring  the  prosecution  to  prove  sanity  once  the 
slight  production  burden  is  met  is  simply  too  difficult;  it  will 
allow  the  defense  to  be  raised  in  an  unjustifiably  high  number  of 
cases.   There  will  be  no  injustice  to  the  defendant  because  when 
legal  insanity  is  truly  present,  the  case  is  usually  quite 
clear. 

An  alternative  possibility  for  allocating  the  burden,  is 
to  place  the  burden  of  persuasion  on  the  prosecution,  but  to 
lower  the  standard  from  "beyond  a  reasonable  doubt"  to  "a 
preponderance  of  the  evidence"  or  "clear  and  convincing 
evidence. "   This  would  decrease  the  risk  of  error  to  the 
defendant  somewhat,  while  still  allowing  society  to  avoid 
questionable,  successful  insanity  pleas.   I  do  not  favor  this 
compromise,  but  it  would  be  a  better  solution  than  placing  the 
persuasion  burden  on  the  prosecution. 

F.   Post-Acquittal  Procedures:   Commitment  and  Release 

The  crucial  and  most  unsettling  issue  for  most  persons 
is  deciding  what  should  be  done  with  those  who  are  acquitted  by 
reason  of  insanity.   In  the  past,  acquitted  defendants  were 
automatically  committed  to  state  hospitals  for  the  criminally 
insane  —  institutions  that  usually  were  (and  are)  every  bit  as 
punitive  as  prisons  —  and  they  typically  remained  there  for  very 
lengthy  periods,  often  for  the  rest  of  their  lives.   Thus, 
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underlying  social  needs  to  punish  these  people  despite  their 
nonresponsibility  were  served  because  they  were  being  punished  in 
fact.   Fear  of  insanity  acquittees  was  vitiated  because  they  were 
incarcerated  with  little  if  any  hope  of  early  release. 

More  recently,  the  law  affecting  insanity  acquittees  has 
changed  in  response  to  concern  for  their  constitutional  rights 

and  a  better  understanding  of  the  purposes  of  their 

56  / 
commitments. — Defendants  acquitted  because  of  insanity  are 

generally  entitled  to  hearings  to  determine  if  they  are  still 

mentally  disordered  and  dangerous  at  the  time  of  acquittal.   An 

acquittal  by  reason  of  insanity  is  based  on  the  defendant's 

mental  state  in  the  past,  at  the  time  of  the  offense,  whereas  the 

acquittal  itself  typically  takes  place  months  or  even  years 

later,  when  the  defendant's  condition  may  have  altered 

considerably.   Commitment  makes  no  sense  unless  the  insanity 

acquittee  is  currently  dangerous  because  he  or  she  is 

disordered. — '   Moreover,  it  is  reasonabaly  clear  that 

committed  insanity  acquittees  are  entitled  to  reasonable, 

periodic  review  of  the  continuing  need  for  confinement  and  to 

58/ 
adequate  treatment; — the  person  is  ill,  nonresponsible,  and 

incarcerated  without  any  opportunity  to  seek  treatment  on  his 

own,  and  treatment  is  one  of  the  purposes  of  commitment  to  a 

hospital .   Given  the  advances  in  psychiatric  and  psychological 

treatment,  many  acquittees  can  now  be  restored  to  a  symptomless 

condition  in  relatively  short  periods  of  time  and  a  good  number 

are  released  quite  quickly. 
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The  early  release  of  insanity  acquittees  is  the  major 
concern  of  insanity  defense  critics.   They  point  to  cases  in 
which  those  released  have  committed  heinous  crimes  even  though 
mental  health  professionals  deemed  the  person  well  and  no  longer 
dangerous.   Those  who  fear  for  societal  safety  doubt  the  ability 
of  mental  health  professionals  either  to  determine  reliably  which 
insanity  acquittees  are  substantially  cured  or  to  predict 
accurately  who  will  no  longer  be  a  threat.   These  criticisms  and 
concerns  have  considerable  merit,  so  it  is  important  to  analyze 
carefully  the  morality  and  practicality  of  post-insanity 
acquittal  procedures. 

We  should  be  clear  that  it  is  unjust  to  punish  someone 
who  is  not  responsible.   The  criticism  that  insanity  acquittees 
who  are  released  early  are  not  getting  their  just  deserts  is 
simply  illogical  and  improper  because  nonresponsible  persons  do 
not  deserve  to  be  punished.   A  fixed  hospital  term,  tied  to  the 
length  of  the  prison  sentence  allowed  for  the  crime  charged,  is 
also  improper  for  the  same  reason:   in  large  measure  the  terms  of 
sentences  are  defined  or  limited  according  to  the  punishment  that 
the  offender  deserves.   To  the  extent  that  incapacitation  is  a 
factor  in  determining  the  length  of  prison  sentences,  first,  the 
general  term  is  still  limited  by  desert,  and,  second,  the  length 
of  the  particular  term  is  calculated  on  the  basis  of  a  rational 
actor,  whereas  the  criminal  deed  and  dangerousness  of  the 
insanity  acquittee  is  by  definition  the  result  of  his  fundamental 
irrationality.   The  morally  and  socially  appropriate  response  to 
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a  person  acquitted  on  the  ground  of  insanity  who  is  still 
dangerous  because  disordered  is  nonpenal  detention  and  reasonable 
treatment. 

The  immensely  difficult  problem  is  knowing  when  to 
release  a  person.   Confinement  in  a  hospital  makes  no  sense  and 
is  probably  unconstitutional  when  the  committee  reaches  one  of 
three  distinct  states:   nondangerous  but  crazy,  dangerous  but 
well,  or  crazy  and  dangerous  but  the  present  dangerousness  is  not 
the  result  of  craziness.   Let  us  consider  these  possibilities  in 
order. 

First,  an  acquittee  who  is  no  longer  disordered  should 
be  released;  there  is  no  mental  health  reason  to  continue 
incarceration,  punishment  has  been  ruled  out  by  the  verdict  of 
acquittal,  and  the  person  should  no  longer  be  dangerous  if  the 
offense  was  truly  the  result  of  craziness.   Even  if  the  person  is 
still  dangerous,  it  can  no  longer  be  a  product  of  mental  disorder 
and  preventive  detention  for  pure  dangerousness  is 
unconstitutional.   Many  professionals  believe,  however,  that 
severely  disordered  persons  are  incurable  and  can  only  be 
temporarily  relieved  of  symptoms,  especially  by  medication. 
Thus,  there  is  no  guarantee  that  the  person  will  not  become  crazy 
again,  especially  if  he  fails,  as  many  crazy  persons  do,  to  take 
his  medication  regularly  upon  release.   It  is  also  claimed  that 
it  is  easy  to  feign  sanity  and  that  mental  health  professionals 
are  not  terribly  reliable  at  determining  cure,  even  in  the 
absence  of  any  chicanery.   On  the  other  hand,  many  mental  health 
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professionals  believe  that  most  mental  disorders  of  the  type 
suffered  from  by  those  acquitted  by  reason  of  insanity  can  at 
least  be  controlled  with  reasonable  success  given  proper 
treatment.   Moreover,  even  if  judgments  about  cure  are  somewhat 
problematic,  they  can  be  made  with  reasonable  confidence. 
Second,  if  the  person  is  not  cured  but  np  longer 
dangerous,  confinement  is  likewise  unwarranted  if  the  person  can 
live  safely  in  the  community  by  himself  or  with  the  help  of 
willing  others  such  as  family  or  friends.   In  such  cases,  of 
course,  society  must  confront  directly  how  much  weight  should  be 
given  to  mental  health  predictions  of  dangerousness .   Critics 
point  out  that  mental  health  professionals  are  poor  clinical 

predictors  of  long-term  violence,  a  fact  explicitly  recognized  by 

59/ 
the  American  Psychiatric  Association. —   Consequently,  we  may 

have  to  use  commonsense  to  decide  such  cases,  but  we  can  be 

reasonably  comforted  by  knowing  that  few  released  insanity 

acquittees  commit  heinous  deeds. — 

Third,  in  some  instances  the  committed  acquittee  may 

still  be  crazy  and  dangerous,  but,  although  the  prior  prohibited 

behavior  was  related  to  the  craziness,  the  present  dangerousness 

59a/ 
is  unrelated  to  the  craziness. In  such  cases,  too,  release 

should  occur  because  the  purpose  of  a  post-insanity  acquittal 

commitment  is  no  longer  being  served:   the  person  is  not 

dangerous  because  of  mental  disorder  and  future  detention  based 

on  dangerousness  alone  is  unacceptable.   In  such  a  case,  we 

confront  again  the  difficulties  in  obtaining  the  empirical  data 
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necessary  to  resolve  the  legal  issue. 

If  one  considers  the  evidence  dispassionately,  it  is 
clear  that  there  are  risks  involved  in  releasing  those  acquitted 
by  reason  of  insanity.   Some  acquittees  will  go  crazy  again,  and 
some  of  those  who  do  so  will  commit  awful  crimes.   Nevertheless, 
the  essence  of  a  free  society  is  that  it  takes  some  risks  in  the 
name  of  liberty  and  justice.   For  instance,  undeniably  dangerous 
convicts  are  released  when  they  complete  their  prison  terms 
because  we  believe  that  they  have  paid  the  price  for  their  crimes 
and  that  it  is  unfair  to  hold  them  longer  for  the  purpose  of 
preventive  detention.   Similarly,  if  the  best  judgments  of  mental 
health  professionals  and  lay  assessments  are  that  a  person 
acquitted  by  reason  of  insanity  meets  one  of  the  three  conditions 
just  discussed,  the  acquittee  should  be  released. 

If  we  hate  and  fear  insanity  acquittees  too  much  and 
mistrust  both  mental  health  professionals  and  lay,  common  sense, 
we  might  decide  never  to  release  those  judged  insane  because  we 
cannot  be  sure  they  are  no  longer  disordered  or  dangerous 
(asuming  the  constitutionality  of  such  a  practice).   But  if  so, 
let  us  openly  confront  the  injustice  of  the  unnecessary  and 
massive  preventive  detention  that  will  inevitably  occur.   And,  if 
the  real  reason  we  do  not  wish  to  release  those  judged  insane  is 
an  underlying  desire  to  punish  such  persons,  let  us  confront  our 
hypocricy  and  abolish  the  defense. 

The  cost  to  our  society  of  valuing  liberty  so  highly  is 
that  it  enhances  the  danger  to  us  all,  but  we  believe  that  the 
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benefits  of  our  vast  freedom  are  worth  the  costs.   Some  released 
insanity  acquittees,  like  many  released  convicts,  will  commit 
awful  crimes  again,  but  the  number  of  the  former  will  be  small 
and  often  the  recidivism  will  not  be  linked  to  mental  disorder. 
I  do  not  mean  to  minimize  the  difficulties  in  deciding  who  to 
release  or  the  outrages  that  may  be  perpetrated  by  some  insanity 
acquittees  who  are  released,  but,  as  a  group,  released  insanity 
acquittees  probably  are  not  a  substantial  danger  to  society. 
Convicting  and  imprisoning  nonresponsible,  insane  persons  or 
keeping  all  persons  acquitted  by  reason  of  insanity  incapacitated 
for  life  will  not  make  anyone  appreciably  safer.   Societal  safety 
would  be  far  more  greatly  enhanced  if  a  much  higher  percentage  of 
those  convicted  of  serious  crimes  did  the  time  in  prison  that 
they  deserve. 

V.   Conclusion 

The  insanity  defense  is  not  responsible  for  the  ghastly 
crime  rate  in  our  nation.   We  should  not  abolish  the  defense 
unless  we  truly  believe  that  every  perpetrator  of  a  criminal  act 
deserves  to  be  punished,  no  matter  how  crazy  he  was.   If  we  do 
not  believe  this,  and  I  do  not  see  how  we  can,  we  must  retain  the 
defense. 
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Mr.  CoNYERS.  Our  next  witness  is  Prof.  Stephen  Golding  of  the 
University  of  Illinois,  a  professor  of  psychology  with  clinical  and 
academic  experience.  He  has  written  extensively  on  the  subject. 

Welcome  to  the  subcommittee.  We  will  put  your  written  state- 
ment into  the  record.  You  may  be  begin  with  a  general  discussion 
of  what  you  have  heard,  if  you  like. 

TESTIMONY  OF  STEPHEN  GOLDING,  PROFESSOR  OF 
PSYCHOLOGY,  UNIVERSITY  OF  ILLINOIS 

Mr.  Golding.  If  it  is  possible,  sir,  what  I  would  like  to  do  is  high- 
light briefly  the  nature  of  my  prepared  testimony  with  respect  to 
the  issues  of  competency,  and  then  comment  about  some  of  the 
other  issues  that  have  to  do  with  rules  704  and  413  or,  if  you 
prefer,  I  can  do  the  reverse. 

Mr.  CoNYERS.  It  doesn't  matter. 

Mr.  Golding.  I  was  asked  primarily  to  pay  attention  to  the  as- 
pects of  bill  1280  with  respect  to  competency.  I  do  have,  as  you  will 
see  from  my  prepared  testimony,  some  objections  to  those  rules 
that  were  subject  to  so  much  discussion  before  by  Professor  Morse. 

Let  me  start  out  by  agreeing  in  principle  with  my  academic 
friend.  Professor  Morse,  that  I  think  this  is  quite  a  revolutionary 
and  innovative  bill.  I  want  to  direct  most  of  my  attention  now  to 
the  competency  provisions. 

Let  me  first  say  that  I  strongly  support  the  notion  of  the  screen- 
ing examination.  My  colleague.  Dr.  Roesch,  and  I  have  been  advo- 
cating such  procedures  for  a  long  time,  and  we  are  not  the  only 
ones.  The  reasoning  behind  this  position  is  really  quite  simple.  For 
a  long  time,  there  has  been  authority  in  the  law,  under  Pate  v. 
Robinson*  for  a  judge  to  exercise  discretion  to  either  deny  or  to 
allow  a  motion  raised  either  on  the  behalf  of  the  defendant  by  de- 
fense counsel  or  by  the  Government  or  by  the  judge  him  or  herself 
sua  sponte.  But  that  discretionary  power  is  rarely  exercised  for 
fear  of  having  the  case  overturned  later  because  of  an  allegation 
that  the  defendant  was  incompetent  at  the  time. 

A  screening  provision  as  an  aid  to  the  court,  as  an  aid  to  the 
judge,  makes  a  great  deal  of  sense  and,  where  it  has  been  tried, 
when  it  has  been  maintained  as  a  screening  provision,  it  has 
worked  efficiently.  The  problem  is  that  little  guidance  or  considera- 
tion has  been  given  to  how  screening  should  be  conceptualized.  In 
this  respect  the  bill  is  quite  innovative  because  it  really  highlights 
the  notion  that  we  are  trying  to  separate  out  individuals  who  raise 
a  motion  into  two  separable  classes,  those  who  are  clearly  compe- 
tent and  those  for  whom  there  is  some  question  as  to  competency. 

My  research  and  the  research  of  others  has  demonstated  that  in 
something  on  the  order  of  80  percent  of  all  cases,  the  motion  could 
be  routinely  dealt  with  because,  in  fact,  there  is  no  real  issue. 
Rather,  the  competency  issue  has  been  raised  for  a  variety  of  other 
reasons,  for  tactical  reasons,  for  delay  reasons,  trying  to  obtain 
treatment  in  some  jurisdictions  where  that  is  difficult  at  the  State 
level,  for  any  number  of  purposes.  A  mental  health  examiner — and 
I  want  to  come  later  to  the  question  of  degree  of  qualification — 


*  Editor's  note:  383  U.S.  375  (1966). 
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with  some  degree  of  experience  can  rapidly  sort  those  two  issues 
out. 

So  I  am  very  much  in  favor  of  the  screening  provisions,  and  I  do 
not  beUeve  that  it  would  result  in  an  undue  delay.  As  a  matter  of 
fact,  I  think  it  would  increase  the  speed  in  which  the  trials  could 
take  place.  Nor  do  I  believe  that  it  puts  the  Government  at  jeop- 
ardy for  a  reversal  later  with  someone  making  the  argument  that 
the  person  simply  has  missed  this  incompetent  defendant,  and  so 
forth. 

My  rather  extensive  reading  of  most  of  the  Federal  cases  that 
have  dealt  with  competency  over  the  past  15  years  leads  me  to  the 
conclusion  that  if  no  trace  was  made — that  is,  if  there  is  simply  no 
record  made  at  the  time — and  the  defendant  subsequently  raises 
the  issue,  the  courts  have  almost  uniformly  said  that  it  was  some- 
one's responsibility  to  create  some  degree  of  evidence,  even  if  it 
was  overruled.  This  screening  procedure  would  create  that  kind  of 
evidence,  and  certainly  there  would  be  no  jeopardy  to  either  side  in 
a  subsequent  appeal  to  the  court. 

Mr.  CoNYERS.  We  have  a  recorded  vote  taking  place,  so  we  will 
stand  in  recess  for  a  few  minutes. 

[Recess.] 

Mr.  CoNYERS.  The  subcommittee  will  come  to  order. 

Thank  you.  Professor  Golding.  You  may  continue. 

Mr.  Golding.  All  right,  sir. 

With  reference  now  to  various  provisions  of  the  House  bill  that 
concern  screening,  I  would  like  to  say  on  the  basis  of  my  experi- 
ence and  my  research — I  would  respectfully  like  to  suggest  some  al- 
ternations that  have  to  do  with  the  screening  subsection. 

In  the  first  place,  it  has  been  my  experience  that  even  before  the 
screening  examination  takes  place,  the  motions  to  the  court  ought 
to  be  required  to  be  in  a  more  specific  form.  In  general,  the  mo- 
tions to  the  court  paraphrase  the  legal  statute  and  give  the  judge 
little  guidance,  little  reason  to  believe  or  to  disbelieve  the  facts  al- 
leged— namely,  attorneys  at  the  bar  on  their  good  faith  are  simply 
alleging  they  want  to  have  an  examination  performed  because  they 
think  that  the  defendant  is  possibly  incompetent. 

In  my  research,  it  has  consistently  turned  out  that  a  large 
number  of  such  motions  are  frivolous,  and  they  result  in  inordinate 
delay,  costs  to  the  defendant  in  terms  of  liberty,  and  costs  to  the 
Government.  Much  can  be  gained  by  simply  requiring  that  the  mo- 
tions to  the  court  at  this  very  early  stage  be  more  specific. 

In  particular,  I  would  suggest  that  section  4241(a)  be  rewritten  so 
as  to  require  the  following  two  classes  of  information:  Namely,  that 
the  motion  be  required  to  specify  what  data,  what  behaviors,  what 
observations,  what  facts  are  known  to  the  defense  attorney  which 
lead  to  a  bona  fide  doubt  that  the  defendant  is  incompetent  to 
plead,  be  sentenced  or  proceed  at  trial;  and  second,  in  what  way 
are  those  observed  behaviors,  interactions,  and  facts  relevant  to  the 
legal  issues  that  will  arise  at  trial,  at  pleading,  or  at  sentencing. 

So,  for  example,  there  is  considerable  case  law  and  a  number  of 
interpretations  that  a  defendant's  amnesia  might  be  alleged  to  be 
relevant  to  his  competency  but,  in  many  cases,  this  body  of  case 
law  goes  on  to  say  that  the  courts  will  ultimately  determine  that  it 
is  irrelevant  if  it  does  not  functionally  impair  his  defense.  If  the 
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defendant,  for  example,  has  a  history  of  mental  disorder,  that  alone 
might  trigger  a  screening  examination— and,  under  current  law 
might  in  fact  trigger  hospitalization  and  a  subsequent  full  compe- 
tency evaluation-but  is  not  sufficient  by  itself  to  raise  doubt  about 
the  defendant  s  competency.  Rather,  the  defendant  has  a  history  of 
mental  disorder  and,  because  of  that  history,  specifically  now  he  is 
having  difficulty  communicating  with  his  attorney,  he  does  not  un- 
derstand the  charge  against  him,  et  cetera,  et  cetera.  In  order  to 
Illustrate  the  nature  of  those  motions  as  they  might  be  used  if  you 
changed  the  provisions  of  H.R.  1280,  I  have  appended  to  my  testi- 
mony a  sample  motion  to  give  ajlavor  of  what  that  might  be  like 

With  regard  to  another  provision  of  4242,  subsection  (d)(1)— I 
would  like  to  say  that  the  provision  that  the  examiner  not  be  on 
the  staff  of  the  institution  to  which  the  individual  might  be  sent  if 
they  were  to  be  found  to  be  incompetent  to  stand  trial  does  not 
seem  workable  to  me.  In  one  way,  it  undercuts  expertise. 

That  IS,  m  most  jurisdictions,  State  and  Federal,  that  I  know  of, 
there  are  hospitals,  associations,  forensic  commissions  and  the  like 
that  pull,  in  a  way  as  a  magnet,  individuals  with  special  expertise 
in  forensic  psychology  and  psychiatry.  They  frequently  end  up  on 
the  staff  of  institutions  that  treat  forensic  patients.  It  makes  little 
sense  to  deny  those  individuals-a-^'ele-tn  the  evaluation  process.  I 
understand  some  of  the  motiviation  proposing  this.  You  want  to 
separate  the  issues  of  what  will  happen  to  them  after  adjudication 
from  the  screening  examination.  Unfortunately,  it  undercuts  exper- 
tise, and  I  think  it  is  unworkable.  I  would  like  to  suggest  that  that 
section  of  the  bill  be  altered. 

Mr.  CoNYERS.  What  makes  it  hard  to  put  into  effect? 

Mr.  GoLDiNG.  Well,  in  the  jurisdictions  that  I  have  done  research 
and  testified  in  almost  90  percent  of  those  whom  I  would  consider 
to  be  the  qualified  mental  health  examiners— and  I  will  come  to 
some  quibbles  I  have  with  the  way  in  which  that  is  defined  in  this 
•  m?:  °^'  because  of  their  interests,  on  the  staff  of  that  institu- 
tion. They  will  be  affiliated  with  that  institution  by  way  of  teach- 
ing They  will  do  clinical  work  at  that  institution.  They  will  be  on 
call  as  a  consultant  at  that  institution,  and  so  forth. 

Therefore,  the  largest  group  of  individuals  who  are  qualified,  not 
only  generically— because  they  have  a  degree  in  psychology  or  psy- 
chiatry—but also  by  experience,  will  be  prohibited  from  taking 
part. 

I  believe  the  operative  language  specifies,  4242(d)(1),  "If  an  exam- 
ination under  this  section  is  ordered  by  the  court,  such  an  exami- 
nation shall  be  conducted  by  a  qualified  mental  health  examin- 
er —which  I  will  want  to  comment  on  later— "who  is  not  on  the 
staff  of  the  institution  to  which  the  defendant  may  be  sent  if  the 
defendant  is  found  not  competent." 

Mr.  CoNYERS.  So  there  are  all  of  the  other  institutions  available. 
The  only  one  that  they  are  excluded  from  is  the  one  to  which  he  is 
sent. 

Mr.  GoLDiNG.  I  must  admit  that  I  have  very  rarely  done  compe- 
tency examinations  for  the  Federal  Government.  It  has  mostly 
been  for  State  governments.  But  it  is  my  understanding  that  a 
large  number  of  Federal  defendants,  in  the  Midwest  for  example, 
are  sent  to  the  facility  in  Springfield,  Mo.  In  fact,  a  large  number 
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of  Federal  cases  that  elaborate  competency  doctrine  have  come 
from  the  Western  District  Court  of  Missouri,  from  the  district  court 
which  sits  in  the  same  jurisdiction  as  this  hospital.  Most  of  the  in- 
dividuals would  go  to  certain  hospitals  for  treatment,  and  most  of 
the  people  who  have  expertise  work  for  those  hospitals  or  are  asso- 
ciated with  those  hospitals. 

I  am  just  saying  that  you  may  inadvertently  be  setting  up  a  situ- 
ation where  the  very  people  who  are  most  qualified  are  prohibited 
from  taking  part  in  such  an  examination.  I  don't  think  that  that  is 
the  intention  of  that  subsection.  I  think  the  intention  of  that  sub- 
section is  to  prevent  people  from,  in  some  sense,  feathering  their 
own  beds  or  otherwise  mixing  up  decisionmaking  and  disposition. 

Mr.  CoNYERS.  Do  you  concede  that  there  is  a  valid  motive  in  the 
intention  that  is  implicit  in  this  provision? 

Mr.  GoLDiNG.  I  think  I  understand  the  motive  that  is  implicit, 
and  I  think  that  the  motive  is  valid. 

What  I  am  saying  is  that  this  language  would  really  set  back  the 
judge,  or  even  the  committee,  in  a  way,  because  you  are  trying  to 
get  more  qualified  people  involved  and,  in  some  sense,  you  are 
ruling  out  who  may  be  the  most  qualified.  Perhaps  this  would  re- 
quire a  Federal  institution  to  draw  the  line  between  a  pretrial  staff 
and  a  treatment  staff,  which  is  going  to  be  very  difficult  in  some 
institutions  where  the  staffs  intermix. 

I  don't  know  the  staffing  situation.  I  have  a  friend  who  works  at 
the  Federal  facility  in  Springfield.  I  don't  know  what  the  staffing 
situation  is  there  in  particular,  but  I  suspect  that — if  my  under- 
standing is  correct — that  in  the  Federal  jurisdictions  in  the  Mid- 
west, for  example,  an  individual  for  whom  competency  is  raised 
would  be  sent  to  that  facility  in  Springfield.  If  that  is  true,  the 
most  experienced  people  in  the  Federal  Government  with  respect 
to  doing  competency  examinations  work  for  that  institution  in 
Springfield.  So  there  is  a  kind  of  exclusivity  implied  there.  You  ex- 
clude people  who  may  be  the  very  people  of  whom  you  want  opin- 
ions. I  just  raise  that  as  a  technical  difficulty. 

The  motive,  I  understand;  the  way  it  is  phrased,  I  think,  needs  to 
be  altered.  Perhaps  the  staff  could  give  you  a  hospitalization  pat- 
tern profile  of  where  these  people  tend  to  be  sent  within  Federal 
jurisdictions,  and  I  think  you  would  rapidly  see  that  they  are  con- 
centrated in  certain  institutions,  and  that  those  institutions  also 
have  a  high  concentration  of  experts  used  by  the  Government  in 
evaluating  those  people.  If  that  is  true,  you  have  a  rather  large  in- 
consistency. 

Another  section  of  4242(e)(3XD)  is,  I  think,  to  be  applauded  for  at- 
tempting to  specify  various  aspects  of  the  nature  of  the  report  to 
the  court.  In  particular,  based  upon  my  own  experience  and  re- 
search, it  at  least  implies  that  the  individual's  disorder,  his  psycho- 
pathology,  is  not  the  only  thing  that  is  relevant  to  the  court.  In 
fact,  what  is  most  relevant  is  tying  together  the  functional  connec- 
tion between  the  individual  psychopathology  and  the  legal  issues 
that  are  raised  by  that  psychopathology,  whether  it  has  to  do  with 
understanding  the  nature  of  the  charge  or  communicating  with  an 
attorney,  or  understanding  various  legal  options  that  are  present- 
ed. 
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In  particular,  I  would  urge  the  subcommittee  to  add  language  to 
that  subsection  which  requires  explicit  attention  to  this  functional 
relationship  between  diagnostic  terms  and  psychopathological  de- 
scriptors—the language  of  the  psychologists  and  psychiatrists— and 
the  language  of  the  court,  the  legal  issues  at  hand.  That  is,  we  need 
to  make  explicit  the  need  for  the  examiner  in  the  report  to  say 
why  this  individual— who  may  have  delusions— why  is  it  that  delu- 
sions are  relevent?  Why  is  it  that  this  individual's  psychopathol- 
ogy,  whatever  it  might  be,  is  relevant  to  communication,  is  rele- 
vant to  understanding  the  case,  is  relevant  to  the  person  being  sen- 
tenced? It  has  been  my  experience  that  frequently  courts  will  say 
that  since  this  individual  is  psychotic,  therefore,  this  individual  is 
not  competent,  and  that  equation  simply  does  not  hold. 

In  my  prepared  testimony— I  don't  want  to  go  into  length  about 
that  today— I  suggest  that  the  sorts  of  issues  that  ought  to  be  speci- 
fied. If  you  wish,  I  could  go  into  that  now,  but  I  just  want  to  leave 
it  as  a  general  point  now  that  the  functional  relationship  between 
psychopathology  and  the  legal  issues,  with  respect  to  competency, 
need  to  be  specified  in  the  report,  and  I  would  urge  the  subcommit- 
tee to  add  that  language  to  that  subsection  requiring  it. 

Mr.  CONYERS.  Professor,  I  am  being  summoned  to  another  com- 
mittee where  I  must  give  testimony.  We  have  our  colleague,  Mr. 
Berman,  on  the  way  over.  Could  we  stand  in  recess  until  he  re- 
turns, so  that  you  could  finish  your  testimony? 

Mr.  GoLDiNG.  Certainly. 

Mr.  CoNYERS.  Thank  you.  You  may  stay  right  there  if  you  want 
while  the  subcommittee  stands  in  recess  until  Mr.  Berman  arrives. 

[Recess.] 

Mr.  Berman  [presiding].  The  subcommittee  will  come  to  order. 

Dr.  Golding,  you  were  in  the  middle  of  your  testimony  when  the 
subcommittee  recessed.  You  may  continue. 

I  have  to  tell  you  that,  unfortunately,  because  of  my  own  calen- 
dar, I  have  to  leave  at  12.  Mr.  Conyers  will  be  coming  back. 

Mr.  Golding.  Perhaps  what  I  will  do  for  the  sake  of  the  record  is 
continue  the  point  that  I  was  making,  and  then  it  should  probably 
be  just  about  12,  and  then  we  can  break.  I  won't  get  into  a  new 
point  until  later. 

What  I  have  been  testifying  to,  sir,  was  the  question  of  the  need 
to  revise  subsection  (e)(3)(D),  which  specifies  that  nature  of  the 
report  which  needs  to  be  generated.  I  basically  said  that  that  speci- 
fication makes  a  good  start,  but  on  the  basis  of  my  professional  ex- 
perience and  a  great  deal  of  research  in  the  area,  I  think  that  cer- 
tain terms  need  to  be  added.  Perhaps  I  can  just  go  through  that 
now. 

The  section,  as  it  now  reads,  says,  "The  report  shall  specify  the 
basis  for  such  conclusions,  including  the  nature  and  severity  of  any 
impairments."  What  I  would  like  to  submit  is  that  that  language 
needs  to  be  changed,  not  in  these  words  exactly,  but  needs  to  be 
changed  so  that  the  conclusions  must  relate — that  is,  the  conclu- 
sions about  psychopathological  findings — must  be  related  to  one  of 
the  following  sorts  of  issues — either  (a)  the  defendant's  ability  to 
appreciate  the  nature  of  the  alleged  crime;  (b)  the  defendant's  abili- 
ty to  disclose  pertinent  facts,  events,  and  motives  which  would  be 
part  of  their  defense;  (c)  to  understand  the  nature  of  the  proceed- 
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ings  against  the  defendant;  (d)  to  form  an  adequate  relationship 
with  his  or  her  attorney  and /or  to  communicate  effectively  with 
that  attorney;  (e)  to  maintain  his  or  her  awareness  and  orientation 
during  the  trial  proceedings  so  as  to  effectively  be  able  to  assist  an 
attorney  in  cross  examining  or  challenging  adverse  witnesses;  (f)  to 
maintain  appropriate  social  behavior  and  decorum  during  the 
courtroom  proceedings;  (g)  to  process  information  effectively  that 
arises  during  court  proceedings;  (h)  to  appreciate  realistically  the 
legal  options  available  at  various  stages  of  the  trial  proceedings — 
for  example,  in  conference  with  counsel,  whether  or  not  such  a  wit- 
ness should  be  called,  what  the  person's  view  of  that  witness  is, 
what  they  know  about  that  witness,  and  so  forth — in  other  words, 
to  assist  counsel  in  that  respect. 

Finally,  I  would  like  to  say  that  I  think  that  this  subsection 
needs  to  also  require  the  mental  health  examiner  to  speak  to  the 
issue  of  how  the  defendant's  incapacities  could  be  treated,  what  the 
likely  treatment  modalities  would  be,  and  to  give  an  estimated 
timeframe  for  the  attainment  of  such  recovery. 

This  section  4242  also  makes  reference  to  the  definition  of  quali- 
fied mental  health  examiner,  the  person  who  conducts,  according 
to  this  section,  both  the  screening  examination  and  the  final  full 
examination.  That  definition  of  qualified  examiners  is  given  in 
4249(a)(2)  and  4176(1) — and  basically  specifies  what  I  would  term 
"generic  training."  That  is,  it  says  that  a  qualified  mental  health 
examiner,  or  in  words  to  this  effect,  shall  be  a  person  who  has  a 
medical  degree  and  3  years  residency  in  psychiatry,  or  a  degree  in 
clinical  psychology  from  the  American  Psychological  Assocation  ap- 
proved training  program  and  3  years  of  subsequent  post-Ph.  D.  ex- 
perience. 

What  I  would  like  to  argue,  and  have  presented  in  my  prepared 
testimony,  is  that  this  act  should  discriminate  between  levels  of 
qualification  required  for  the  screening  examination  and  for  the 
full  examination.  It  has  been  my  experience  with  respect  to  both 
research  that  I  have  done  in  this  area  and  also  clinical  experience 
that  that  initial  examination  which  is  designed  to  sort,  roughly,  de- 
fendants in  two  categories,  those  clearly  competent  and  those  that 
are  questionably  competent,  that  decision  is  fairly  easily  made  and 
does  not  necessarily  require  an  individual  with  exceptional  train- 
ing. 

Therefore,  the  definition  of  qualified  mental  health  examiner,  as 
it  now  stands,  is  really  quite  fine  for  the  screening  examination,  al- 
though I  would  suggest  in  the  issues  of  fairness  to  various  associ- 
ations that  you  might  consider  adding  appropriate  language  to 
qualify  psychiatric  social  workers  as  well.  So,  basically,  a  generical- 
ly  trained  psychiatrist,  a  clinical  psychologist  or  psychiatric  social 
worker  could  qualify  as  an  individual  to  do  the  screening. 

With  respect  to  the  full  examination,  however,  I  suggested  lan- 
guage in  my  prepared  testimony  which  goes  to  the  point  of  asking 
basically  that  these  people  be  more  qualified,  that  they  have  specif- 
ic training  in  forensic  psychology  and  forensic  psychiatry  with  ref- 
erence to  their  ability  to  testify  in  court  and  to  prepare  these  final 
full  documents  for  the  court.  That  is,  when  a  person  has  been  re- 
manded, sent  for  a  full  examination. 


409 

The  language  that  I  suggest  makes  a  distinction  between  an  ap- 
pointed mental  health  examiner  who  does  the  screening  and  could 
be  a  generically  trained  psychologist,  psychiatrist  or  psychiatric 
social  worker,  and  a  change  in  the  definition  of  qualified  mental 
health  examiner  to  bring  this  extra  training  to  bear. 

I  believe  that  the  language  which  I  suggest  is  an  open-ended  kind 
of  language  which  says  basically  that,  at  the  discretion  of  the 
court,  a  qualified  mental  health  examiner  must  qualify  both  as  an 
appointed  examiner,  and  then  have  some  demonstrated  training 
and/or  expertise  which,  to  the  satisfaction  of  the  court,  makes 
them  a  person  whose  special  area  of  expertise  is  forensic  psycholo- 
gy or  psychiatry. 

That  is  because,  based  upon  quite  extensive  experience,  I  think  a 
great  deal  of  injustice  is  done  in  our  court  system  by  treating  all 
psychologists  and  psychiatrists,  who  qualify  by  those  minimal 
standards,  alike.  While  the  trier  of  fact  may  give  differential 
weight  to  evidence  as  a  function  of  the  implicit  credentials  of  the 
witness,  I  think  that  in  hearing  testimony  with  respect  to  this 
issue,  an  expert  witness  really  needs  specialized  training  with  re- 
spect to  competency  issues  or  sanity  issues,  and  so  forth.  So  I  would 
suggest  that  both  4249  and  4176  should  be  changed  to  reflect  that. 

I  am  not  trying  to  guard  any  turf.  I  am  just  saying  that  I  would 
consider  it  implicitly  unethical  for  generically  trained  psychologists 
to  offer  themselves  as  an  expert  with  respect  to  competency  or 
sanity  issues.  I  don't  know  what  the  position  of  the  American  Psy- 
chiatric Association  would  be,  but  I  at  least  know  some  individuals 
who  would  argue  that.  I  am  asking  that  it  be  made  at  least  more 
explicit. 

I  would  now  like  to  turn  my  attention  to  the  issue  of  standard  of 
proof  that  is  given  in  section  4244,  the  standard  of  proof  for  a  find- 
ing of  lack  of  competency.  As  it  stands,  the  language  is  basically  a 
preponderance.  I  would  like  to  argue  to  the  subcommittee  respect- 
fully that  the  standard  ought  to  be  changed  to  be  consistent  with 
the  reasoning  that  was  given  by  the  Supreme  Court  in  Addington.* 
Namely,  that  the  standard  ought  to  be  clear  and  convincing  evi-***' 
dence.  This  is  leaving  aside  all  technical  legal  arguments  and  some 
technical  arguments  within  the  fields  of  psychology  and  psychiatry. 

It  has  just  been  my  experience  that  when  courts  are  faced  with  a 
preponderance  standard  with  reference  to  mental  health  testimo- 
ny, almost  any  statement  or  credible  evidence  that  would  suggest 
that  a  defendant  is  incompetent,  mentally  ill,  dangerous  or  civilly 
committable,  triggers  a  decision  by  the  court  in  that  direction. 

Mr.  Berman.  Let  me  stop  you  for  1  second  so  I  can  better  under- 
stand what  you  are  saying. 

Are  we  talking  about  the  burden  on  the  defendant  to  carry  his 
plea  of  not  guilty? 

Mr.  GoLDiNG.  No,  sir.  We  are  talking  about  section  4243. 

We  are  talking  about  the  standard  that  the  court  shall  use  in  de- 
ciding at  the  hearing  whether  or  not  the  defendant  is  competent  or 
incompetent. 


♦  Editor's  note:  Addhigton  v.  Texas,  441  U.S.  418  (1979). 
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The  presumption  is  that  the  defendant  is  competent.  The  stand- 
ard of  proof  requires  that  there  be  a  showing  by  a  preponderance 
of  evidence  that  the  defendant  is  incompetent. 

Mr.  Berman.  And  you  are  recommending 

Mr.  GoLDiNG.  Have  I  have  gotten  my  burdens  of  proof  correct  in 
this  respect? 

Mr.  Berman.  You  are  recommending  a  standard  of  clear  and 
convincing. 

Mr.  GoLDiNG.  I  am  saying  that  the  presumption  of  competency 
should  be  maintained,  save  for  a  showing  at  clear  and  convincing 
or  greater  that  the  defendant  is  incompetent. 

The  reason  for  this  is  that — this  is  well  worked  over  territory 
with  respect  to  civil  commitment,  and  that  is  really  what  the  Ad- 
dington  court  addressed — that  testimony  with  respect  to  dangerous- 
ness  and  civil  commitment,  the  decision  about  committing  an  indi- 
vidual as  mentally  ill  and  dangerous  and  therefore  civilly  commit- 
table,  ought  to  be  at  the  level  of  clear  and  convincing,  but  not 
higher,  not  beyond  a  reasonable  doubt,  simply  because  the  fields  of 
psychology  and  psychiatry  are  not  sufficiently  scientific.  I  don't 
recall  exactly  what  the  Supreme  Court  said,  but  this  is  the  basic 
thrust  of  their  argument. 

I  am  saying  that  the  same  issue  pertains  here,  that  there  is  a 
grave  danger  that  the  courts  will  interpret  this  preponderance 
standard  with  respect  to  incompetency  as  fundamentally  requiring 
them  as  soon  as  they — they  use  use  various  kinds  of  language  in 
interpreting  standards — but  convincing  doubt,  credible  testimony, 
testimony  which  cannot  be  ignored,  et  cetera.  As  soon  as  someone 
has  basically  said,  "In  my  professional  opinion,  X  is  incompetent," 
or  in  words  to  that  effect,  I  am  afraid  that  many  courts  will  inter- 
pret that  as  satisfying,  assuming  it  is  credible  testimony,  the  pre- 
ponderance test.  There  is  simply  too  much  at  stake  for  the  Govern- 
ment and  the  defendent,  because  the  proceedings  are  literally  held 
in  abeyance  at  that  point  because  nothing  can  proceed  any  further, 
to  allow  such  a  low  standard. 

Mr.  Berman.  What  would  satisfy  the  clear  and  convincing  test? 

Mr.  GoLDiNG.  I  think  that  if  a  person  were  to  testify  along  the 
lines  either  of  the  report  as  indiciated  in  4242  or  as  amended,  as  I 
have  to  suggested,  to  make  a  clear  showing  to  the  court  that  the 
defendant  had  certain  kinds  of  impairments  and  incapacities  and 
that  those  are  directly  related  to — and  then  specifying  exactly  how 
they  are  related,  that  the  individual  is  unable  to  effectively  com- 
municate with  one's  attorney,  et  cetera,  all  sorts  of  things  that  I 
just  laid  out — I  think  that  satisfies  a  clear  and  convincing  test. 

The  research,  by  the  way,  that  has  been  done  in  trying  to  demon- 
strate how  individual  jurors — I  am  not  sure  how  judges'  minds 
work — how  individual  jurors  interpret  those  different  standards, 
preponderance,  clear  and  convincing,  and  beyond  a  reasonable 
doubt,  indicates  that  they  have  the  same  kinds  of  confusions  about 
that  that  my  academic  friend.  Professor  Morse  was  talking  about 
individuals  having  with  respect  to  diagnosis.  It  is  very  confusing  to 
the  jury. 

I  am  not  so  sure  it  is  confusing  to  a  judge.  I  suspect  that  the 
meaning  of  that  is  well  worked  out  enough  in  the  law  so  that  they 
recognize  that  they  are  still  allowed  to  doubt  the  defendant's  com- 
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petency,  but  that  when  a— I  think  the  words  speak  for  them- 
selves—a clear  and  convincing  case  has  been  made,  they  would 
then  decide  that  the  defendant  is  incompetent. 

What  is  at  stake  here  is  judges  now,  basically,  compel  treatment 
when  a  finding  of  incompetency  is  made.  That  is,  the  defendant's 
liberty  interests  are  at  stake.  The  defendant  will  be  deprived  of  his 
liberty  for  a  certain  period  of  time  and  mandatory  treatment  will 
take  place.  It  is  parallel  to  civil  commitment  proceedings,  which  is 
why  I  am  suggesting  that  the  Addington  standard  and  the  logic, 
which  is  parallel  logic,  should  hold. 

The  State's  interest,  of  course,  is,  in  some  sense,  even  more  com- 
pelling because  the  State  or  the  Government  is  prohibited  from 
prosecuting  this  individual,  from  going  ahead  with  a  trial.  I  am 
surprised  the  Government  hasn't  testified  to  the  effect  that  they 
would  like  the  standard  raised.  If  I  were  a  Government  attorney 
representing  the  Department  of  Justice,  I  would  say,  "Listen,  guys, 
this  is  just  simply  too  easy  to  satisfy  a  preponderance  standard  and 
there  is  too  much  at  stake  for  us,  so  please  raise  it." 

Mr.  Berman.  Let  me  interject  at  this  time  to  briefly  recess  the 
hearing.  Unfortunately,  I  must  leave  for  an  appointment.  I  apolo- 
gize for  the  fractured  nature  of  your  testimony  and  ask  that  you 
blame  the  process  and  not  us,  and  thereby  undermine  your  compe- 
tence in  Government  rather  than  individuals. 

Mr.  GoLDiNG.  I  don't  mind  at  all. 

Thank  you,  sir. 

[Recess.] 

Mr.  CoNYERS.  The  subcommittee  will  come  back  to  order. 

Dr.  Golding,  could  you  kind  of  put  all  of  this  in  focus  for  me  in 
terms  of  the  thrust  of  your  remarks,  and  kind  of  make  a  closing 
summary? 

Mr.  Golding.  With  respect  to  what  I  have  to  day  about  the  com- 
petency provisions,  yes,  sir,  I  can.  If  time  permits,  I  have  some  ob- 
servations about  rules  704  and  413. 

With  respect  to  competency,  I  basically  would  tick  off  for  you  the 
following  kinds  of  things.  I  just  finished  talking  about  the  standard 
of  proof.  The  standard  of  proof  for  the  finding  of  incompetency 
needs  to  be  changed  in  the  bill.  The  current  wording  of  the  bill 
with  respect  to  the  nature  of  the  report  required,  I  think,  needs  to 
be  further  specified.  There  needs  to  be  a  consideration  of  different 
levels  of  expertise  for  who  would  constitute  a  qualified  examiner. 

Finally,  turning  to  an  area  which  I  have  not  yet  addressed,  I 
would  like  to  say  that  I  have  some  serious  concerns  about  the  issue 
of  consent  to  treatment  and  the  disposition  of  incompetent  defend- 
ants. It  is  a  fairly  complex  argument  which  I  have  laid  out  in  my 
prepared  testimony,  so  I  guess  I  will  just  give  you  the  bottom  line 
on  that. 

Consent  issues  are  included  in  this  bill  for  what  is  a  laudable 
motive,  namely,  to  prevent  either  irreversible  or  extremely  inva- 
sive kinds  of  treatments,  such  as  psychosurgery  and  electric  shock, 
and  also  to  prevent  an  incompetent  defendant  from  basically  being 
violated  by  being  subject  to  long-term  psychotropic  medication 
which  may  produce  irreversible  side  effects.  As  I  have  indicated  in 
my  prepared  testimony,  I  think  that  the  realities  of  clinical  treat- 
ment and  the  real  problems  that  come  about  can  be  addressed 
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without  overly  restricting  the  Government  or  the  State.  I  believe 
that  the  wording  of  that  section  can  be  altered  so  as  to  protect  the 
interests  of  the  State  in  producing  a  competent  defendant,  that  is 
in  treating  incompetency,  and  the  interests  of  the  defendant  in  not 
being  subject  to  extremely  risky  treatment. 

Basically,  what  I  would  advocate  is  that  the  subcommittee  use 
the  language  already  present  in  the  Health  and  Human  Services 
guidelines  for  research,  for  example,  which  scales  out  treatments 
according  to  the  degree  of  risk.  My  proposal  simply  says  that  the 
State  has  the  right  to  treat  an  incompetent  defendant  over  the  de- 
fendant's refusal  unless  either  (a)  the  defendant  basically  can  say 
"I  don't  want  that  treatment,  but  I  want  this  other  treatment,  and 
I  can  show  you  that  it  is  equally  effective,"  so  he  has  some  choice; 
or  (6)  that  the  treatments  offered  do  not  result  in  more  than  mod- 
erate risk.  It  is  a  well  worked  over  area  in  Health  and  Human 
Services  as  to  what  constitutes  moderate  risk.  And,  for  example, 
the  primary  risk  to  these  people,  since  psychotropic  medication  is 
the  primary  means  of  treatment — the  primary  risk  to  these  people 
is  the  development  of  tardive  dyskinesia,  and  that  disorder,  when  it 
begins  to  develop,  if  it  is  detected,  then  automatically  qualifies  the 
person  for  moderate  risk  and,  therefore,  would  trigger  a  judicial 
hearing  as  to  whether  or  not,  in  the  specifics  in  that  case,  the  in- 
terests of  the  State  and  the  person  could  be  adjudicated  as  to  what 
kind  of  treatment  should  be  given. 

Mr.  CoNYERS.  That  is  a  good  point. 

Mr.  Ward.  Dr.  Golding,  if  I  could  just  ask  one  question  about 
that  issue. 

Mr.  Golding.  Sure. 

Mr.  Ward.  Dr.  Morse  differentiated  regarding  the  right  to  treat- 
ment issue  between  people  who  are  incompetent  awaiting  trial  and 
people  who  have  been  subsequently  and  committed  as  dangerous 
after  an  insanity  acquittal. 

Mr.  Golding.  Yes;  there  are  two  different  populations. 

Mr.  Ward.  Would  you  apply  these  guidelines  you  propose  to  both 
cases  or  just  to  those  incompetent? 

Mr.  Golding.  I  think  that  the  proposed  guidelines  that  I  have  in- 
dicated in  my  testimony  would  logically  apply  to  both  groups. 
Being  an  insanity  acquittee,  as  some  people  have  said,  is  the  worst 
of  both  worlds,  you  have  been  found  both  innocent  and  guilty  at 
the  same  time. 

With  respect  to  clinical  considerations  and  respect  to  individual 
rights  kinds  of  considerations,  I  think  that  an  insanity  acquittee — 
it  is  a  different  fact  situation.  But  the  State  still  has  some  rights  in 
that  case  to  treat  the  person.  I  don't  think  that  that  right  is  abso- 
lute in  that  any  form  of  treatment  prescribed  by  the  State  should 
hold.  I  happen  to  think  that  the  State's  right  to  treat  is  stronger 
with  respect  to  incompetence  than  it  is  with  respect  to  insanity  ac- 
quittees.  But  the  treatments  offered  will  be  the  same. 

I  suppose  that  someone  might  say,  "Well,  look,  this  otherwise 
dangerous  and  quite  disordered  defendant  who  has  now  shot  at  nu- 
merous people  and  will  be  found  insane  again  if  he  is  released  be- 
cause he  has  some  form  of  epileptically  driven  seizure  disorder,  so 
if  I  only  can  go  in  and  do  this  special  kind  of  psychosurgery  and 
take  out  a  certain  part  of  their  brain,  they  won't  have  that  prob- 
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lem  again."  That  is  technically  possible.  But  I  would  maintain  that, 
under  such  a  circumstance,  a  full  hearing  as  to  the  justification  of 
that  kind  of  invasive  and  irreversible  procedure  ought  to  be  held. 

For  ordinary  psychotropic  medication,  I  don't  think  an  insanity 
acquittee  has  the  right  to  refuse,  unless  alternative  treatment  is 
available.  The  problem,  you  see,  and  I  agree  wholeheartedly  with 
my  friend,  Stephen  Morse,  that  what  is  not  addressed  in  this  bill,  is 
the  question  of  resources.  The  problem  that  faces  most  of  us  when 
we  get  involved  in  the  treatment  of  most  of  these  people  is  that  the 
only  treatments  that  are  readily  available  are  drugs.  Drugs,  for  a 
lot  of  people,  are  effective  and,  for  a  lot  of  people,  have  very  serious 
side  effects.  So  you  need  to  put  these  kinds  of  cautions  in,  but  you 
are  creating  the  problem  you  are  trying  to  solve.  The  problem  is 
being  created  in  some  sense  by  Congress  by  not  providing  the  re- 
sources and  then  anticipating  that  certain  defendants  will  develop 
irreversible  disorders  because  of  the  nature  of  the  treatments  that 
they  are  being  forced  to  get. 

Mr.  CoNYERS.  I  am  going  to  ask  staff,  because  both  you  and  Pro- 
fessor Morse  have  raised  these  questions,  to  do  some  kind  of  study 
for  me  in  terms  of  what  these  kinds  of  costs  are  and  would  be 
under  our  legislation  and  what  the  present  levels  of  funding  are,  so 
that  we  in  the  Congress  can  understand  and  appreciate  that;  to  get 
the  desired  result  in  the  criminal  justice  process,  we  have  to  make 
the  correct  budgetary  decisions. 

Mr.  GoLDiNG.  Mr.  Conyers,  I  would  like  to  wholeheartedly  sup- 
port that.  I  am  currently  working  on  a  book,  a  chapter  of  which  is 
concerned  with  the  unintended  effects  of  various  sorts  of  legislative 
interventions,  reforms,  on  the  nature  of  treatment,  and  so  forth. 

I  have  to  tell  you,  so  as  not  to  disappoint  you  or  for  you  to  have 
inappropriate  expectations  of  your  staff,  that  the  difficulty  in  this 
area,  sir,  is  that,  for  example,  a  lot  of  debate  has  already  happened 
about  disposition  of  insanity  acquittees,  what  standards  of  commit- 
ment should  be  used,  and  so  forth. 

The  hard  fact,  unfortunately,  is  that  there  is  no  capacity,  none, 
in  the  United  States,  nor — I  am  living  in  Canada  for  the  year — in 
Canada,  to  track  an  individual  to  find  out  what  happens  to  people 
who  are  civilly  committed,  who  are  found  incompetent  to  stand 
trial  and  have  charges  dismissed,  are  found  not  guilty  by  reason  of 
insanity,  once  they  leave  the  court  and  then  the  hospital,  to  simply 
answer  a  question  as  to  whether  or  not  these  people  tend  to  reof- 
fend or  what  their  fate  is  in  the  community. 

For  example,  it  is  my  clinical  impression,  and  also  I  have  some 
data  from  Vancouver,  to  indicate  that  something  on  the  order  of  35 
to  40  percent,  approximately,  of  all  insanity  acquittees  over  a  10- 
year  period  either  kill  themselves  or  suffer  a  major  psychotic  crisis 
after  they  are  released. 

Mr.  Conyers.  How  hard  is  that  data? 

Mr.  GoLDiNG.  I  don't 

Mr.  Conyers.  I  guess  it  is  reliable  enough  for  you  to  put  it  before 
this  subcommittee. 

Mr.  GoLDiNG.  When  you  say  hard  data,  I  cannot  in  good  con- 
science say  that  it  is  hard  data  because  there  is  no  capacity  to 
simply  take  as  an  index  case  each  person  committed  and  follow 
them  and  find  out  what  has  happened. 
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I  do  know  that  in  approximately  a  10-year  period  at  least  40  per- 
cent are  rehospitalized  for  a  major  psychotic  episode — in  spite  of 
medication — or  have  killed  themselves.  That  is  the  number  that  I 
know  of.  Lord  knows  what  has  really  happened  to  these  people 
after  they  are  released,  what  kind  of  adjustment  they  have  in  the 
community. 

My  point  is  that,  with  respect  to  all  of  these  kinds  of  cases,  we 
lack  not  only  the  resources — which  can  be  I  think  documented — 
but  also  any  consensus  on  the  question  of  what  standard  should  be 
provided.  We  have  no  capacity  to  answer  the  question  nationwide 
or  with  respect  to  other  States.  The  records  aren't  kept.  There  is  no 
tracking  facility.  There  is  no  research  arm  that  accompanies  these 
kinds  of  changes. 

With  reference  to  the  question  you  asked  Dr.  Morse  before,  we 
don't  know,  for  example,  what  the  impact  of  diagnostically  driven 
versus,  let's  say,  descriptively  driven  psychological  and  psychiatric 
testimony  is.  No  one  can  answer  that  question  for  you  because  of 
the  nature  of  what  happens  with  respect  to  the  insanity  defense 
and,  to  some  extent,  with  respect  to  competency.  Our  book  perhaps 
is  a  rare  one  in  having  collected  a  lot  of  data  on  the  judicial  fate  of 
incompetent  defendants. 

I  could  answer  questions  for  you  about  what  happens  to  people 
subsequent  to  an  incompetency  plea  or  how  long  they  tend  to  be 
held.  I  cannot  tell  you  what  happens  to  someone  after  they  are  ad- 
judicated not  guilty  by  reason  of  insanity. 

Mr.  CoNYERS.  I  think  the  research  and  perhaps  a  hearing  on  this 
cost  question  can  lead  to  a  much  better  legislative  knowledge  about 
the  subject.  We  have  got  to  start  somewhere.  I  am  going  to  ask  my 
subcommittee  staff  to  begin  to  put  together  the  research  mecha- 
nisms, so  that  we  can  hold  a  special  hearing  about  these  costs,  even 
if  they  are  speculative  or  projected,  and  begin  to  move  toward  get- 
ting the  appropriate  organizations  and  agencies,  public  and  private, 
to  move  into  this  area  with  much  more  specificity. 

Mr.  GoLDiNG.  I  wholeheartedly  support  that,  sir,  because  I  think 
we  would  share  the  belief  that  it  is  very  difficult  to  engage  in  na- 
tional policymaking  without  having  some  degree  of  projection  of 
what  the  impact  will  be.  When  people  talk  about  this  would  pose  a 
risk  or  this  would  pose  a  minimal  risk,  et  cetera,  without  really 
having  the  data — which  always  is  subject  to  a  certain  degree  of  in- 
terpretation and  bias — but  without  having  the  data  to  project  that 
impact,  I  think  we  run  the  risk  of  satisfying 

Mr.  CoNYERS.  Is  there  an3rthing  that  you  would  bring  to  our  at- 
tention that  is  not  in  your  prepared  statement,  in  conclusion? 

Mr.  GoLDiNG.  No.  I  think  that,  in  light  of  the  time  given,  I  have 
considerable  objections — more  than  a  quibble,  I  should  say,  with 
rules  413  and  704.  But  I  have  addressed  that  in  my  prepared  state- 
ment. I  don't  know  if  you  wish  me  to  go  into  that  now, 

Mr.  CoNYERS.  I  am  out  of  time.  That  is  my  problem. 

I  will  tell  you  what  I  might  do.  After  I  have  reviewed  this  with 
counsel,  we  might  reinvite  you  to  appear  before  the  committee. 

Mr.  GoLDiNG.  That  may  be  a  little  difficult.  I  am  living  for  the 
year  in  Vancouver. 

Mr.  CoNYERS.  What  is  so  hard  about  that? 

Mr.  GoLDiNG.  Nothing.  A  plane  ticket,  I  suppose. 
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Mr.  CoNYERS.  We  wouldn't  ask  you  to  bear  the  cost  of  coming 
back. 

Mr.  GoLDiNG.  No.  I  would  be  pleased  to  appear  again.  I,  if  you 
would  like,  can  prepare  in  advance  an  outline.  I  have  alluded  in 
my  statement  to  the  fact  that  I  can  document  some  of  these  kinds 
of  things  in  different  kinds  of  ways. 

Mr.  CoNYERS.  Thank  you  very  much.  I  am  going  to  review  this  to 
see  if  we  need  to  ask  you  back  on  as  a  witness.  We  are  going  to 
have  one  final  hearing,  and  I  will  be  in  touch  with  you  between 
now  and  then. 

Your  comments  have  been  very  helpful,  and  I  appreciate  the  con- 
cern that  you  have  addressed  in  preparing  for  this  hearing.  I  hope 
that  you  follow  the  results. 

Mr.  GoLDiNG.  I  will.  Thank  you. 

Mr.  CoNYERS.  Thank  you  very  much. . 

[The  prepared  statement  of  Mr.  Golding  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee, 

It  is  a  pleasure  to  appear  before  you  today  to  discuss  the  various  aspects 
of  H.R.1280  that  pertain  to  competency  to  stand  trial.  As  you  may  know,  my 
colleague,  Professor  Ronald  Roesch,  and  I  have  conducted  a  number  of  studies 
in  this  area  and  it  is  encouraging  to  see  some  of  the  results  of  our  social 
policy  and  empirical  analyses  incorporated  into  this  proposed  legislation. 
From  the  dual  perspective  of  both  an  academic  researcher  and  a  practicing 
forensic  psychologist,  however,  I  would  like  to  submit,  respectfully,  that 
certain  provisions  in  the  proposed  Bill  are  in  need  of  expansion, 
clarification,  or  substantial  alteration.  Let  me  address  my  comments  to 
sections  of  the  Bill  in  sequential  order,  leaving  to  the  end  comments  about 
the  serious  empirical  and  professional  objections  I  have  to  the  proposed  Rules 
70A  and  A13. 

Turning  first  to  Section  4241,  let  me  express  our  wholehearted  support  of 
such  a  screening  provision.  One  of  the  most  salient  problems  in  the 
determination  of  a  defendant's  competency  to  stand  trial  arises  from  the 
general  fact  that,  on  the  average,  70  to  80  percent  of  all  competency 
referrals  result  in  an  ultimate  determination  that  the  defendant  is  competent 
to  stand  trial.  As  we  have  demonstrated  in  our  book,  Competency  to  stand 
trial,  and  in  other  research  papers,  this  occurs  for  a  number  of  reasons  but 
primarily  because  many  motions  for  competency  evaluation  are  based  upon  a 
combination  of  misunderstanding  of  the  competency  doctrine,  attempts  to  gain 
tactical  advantage  in  the  adversarial  process,  and  reluctance  on  the  part  of 
the  "average"  judge  to  exercise  the  discretion  granted  under  Pate  v.  Robinson 
to  deny  a  motion  that  does  not  raise  a  bona  fide  doubt.  Unfortunately,  • 
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solutions  to  this  problem,  such  as  the  use  of  a  screening  examination,  are 
easy  to  propose  but  difficult  to  carry  out  in  reality.  Previous  attempts  to 
utilize  screening,  in  many  parts  of  the  country,  have  degenerated  because  of  a 
lack  of  clear  guidelines  as  to  what  type  of  defendant,  with  what  degree  of 
problem,  should  be  called  "questionably  competent"  (i.e.  fall  under  the 
definition  of  Section  4242(a)(2)  of  the  proposed  Bill  -  requiring  "more 
thorough  examination").  Thus,  it  is  our  view  that  the  provisions  of  A241  need 
to  be  made  more  specific.  In  particular,  the  following  aspects  of  that 
section  are  in  need  of  some  modification. 

Section  4241(a),  paraphrasing  Pate  v.  Robinson,  requires  "reasonable  cause 
to  believe  that  the  defendant  lacks  competence",  ana  further  specifies  that  an 
order  for  a  screening  examination  "shall  include  findings  of  fact  supporting 
that  order".  This  language,  unfortunately,  does  little  to  counteract  the  well 
documented  tendency  of  most  judges  to  grant  a  motion,  save  for  the  most 
patently  absurd,  even  though  they  personally  place  little  faith  in  the  facts 
alleged  in  the  motion  to  seek  an  order  for  competency  examination.  This 
occurs  primarily  because  a  court  typically  has  little  information  upon  which 
to  base  a  decision  and  consequently  can  do  little  more  than  simply  grant  the 
motion.  This  is  the  justification  for  providing  a  screening  examination.  We 
therefore  suggest  that  Section  4241(a)  be  rewritten  so  as  to  require  the 
following  information: 

a)  what  behaviors  and/or  interactions  did  the  defense  attorney  (or  the 
attorney  for  the  government  or  the  court  itself)  observe  that  leads  to  a 
bona  fide  doubt  that  the  defendant  is  incompetent  to  plead,  proceed  at 
trial,  or  be  sentenced?;  and  b)  how  do  these  behaviors  or  interactions, 
and  the  mental  impairment  or  disorder  which  they  may  token,  interfere  with 
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the  defendant's  ability  to  prepare  a  defense,  enter  a  plea,  proceed  at 

trial,  understand  the  nature  and  purpose  of  the  proceedings  against  him, 

or  receive  sentence? 

Subsection  A2Al(d)  specifies,  in  part,  that  a  "qualified  mental  health 
examiner  shall  make  a  report  to  the  court"  of  the  results  of  the  screening 
examination.  Based  upon  a  substantial  amount  of  research  and  experience,  we 
believe  that  the  qualifications  required  to  be  a  mental  health  examiner  at 
screening  differ  from  the  qualifications  required  of  the  individuals  carrying 
out  the  "full  scale"  examination.  In  fact,  the  whole  idea  of  screening  is  to 
place  a  relatively  efficient  and  low  cost  filter  at  the  beginning  of  the 
process  so  that  only  those  cases  that  warrant  intensive  evaluation  occur  at 
the  second,  more  costly  (in  terms  of  both  delay  of  proceedings,  deprivation  of 
liberty,  and  financial  cost)  phase.  We  suggest  therefore,  that  the  word 
"qualified"  be  struck  in  this  subsection  and  the  word  "appointed"  be 
substituted.  This  requires  a  change  in  Section  4249  of  the  proposed 
legislation  where  the  definition  of  "qualified"  needs,  in  our  view,  to  be 
altered  so  as  to  require  more  stringent  and  specialized  training,  and 
simultaneously,  a  new  definition  of  an  "appointed  mental  examiner"  which 
requires  less  stringent  training  needs  to  be  added.  I  shall  come  to  these 
suggestions  in  due  course.  Finally,  I  would  suggest  that  the  nature  of  the 
report  to  the  court  be  further  specified  in  this  section.  In  particular, 
language  needs  to  be  added  which  would  require  that  the  screening  report,  in 
addition  to  containing  a  brief  summary  of  the  defendant's  mental  status, 
specify,  should  the  conclusion  be  reached  that  the  defendant  requires  a  more 
thorough  examination,  why  the  defendant's  competency  is  in  doubt,  what  further 
data  should  be  sought,  and  of  what  relevance  that  data  will  be  to  a  subsequent 
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determination  of  competency.  In  order  to  aid  the  members  of  this  Subcommittee 
in  understanding  the  thrust  of  our  suggestions  about  changes  in  the  nature  of 
the  motions  to  the  court  under  4241(a),  we  have  appended  to  this  testimony 
(Appendix  1)  a  portion  of  our  book  which  presents  a  "sanple  motion" 
constructed  for  educational  purposes. 

Turning  now  to  the  details  of  Section  4242,  I  would  like  first  to  comment 
on  a  serious  problem  which  is  presented  by  subsection  (d)(1)  which  specifies 
that  the  qualified  mental  health  examiner  not  be  on  the  staff  of  the 
institution  to  which  the  defendant  may  be  sent  if  the  defendant  is  found  not 
conpetent.  This  restriction  is  unrealistic  in  that,  in  most  jurisdictions, 
the  most  qualified  mental  health  examiners,  almost  by  definition,  will  be 
individuals  who  are  working  for  such  institutions.  In  our  view,  such  a 
restriction  of  the  competence  of  the  examiners  is  unwarranted.  I  would  also 
like  to  suggest  that  the  phrasing  of  this  subsection  be  further  altered  to 
specify  that  the  examination  be  conducted  by  "one  or  more"  qualified  mental 
health  examiners.  Furthermore,  based  upon  my  experience,  I  believe  that  this 
legislation  should  specify  that  an  indigent  defendant  may,  with  the  permission 
of  the  court,  and  upon  showing  of  adequate  cause,  be  entitled  to  an 
examination  by  a  qualified  mental  health  examiner  of  his  or  her  own  choice, 
which  examination  shall  be  paid  for  at  a  reasonable  rate  by  the  government. 

Section  4242(d)(2)  reads,  as  I  have  it,  that  subsections  (A),  (B),  and  (C) 
are  conjunctive.  This  would  not  seem  to  be  proper  since  satisfaction  of  any 
of  those  three  criteria  should,  in  my  experience,  be  sufficient  grounds  for  an 
irvpatient  evaluation.  Therefore,  the  word  "or"  needs  to  be  added  following 
the  terminating  semi-colons  of  subparts  (A)  and  (B),  and  in  the  corresponding 
parts  of  4244  and  4127. 
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Subsection  ^2A2(e)(3)(B)  contains  a  number  of  significant  problems.  In 
particular,  the  phrase  "along  with  the  results  of  those  techniques  and  tests, 
specifying  the  assumptions  of  the  diagnosticians  in  performing  an  evaluation 
and  including  any  psychological  and  neurological  test  data"  is  pragmatically 
unworkable,  counterproductive,  and,  with  reference  to  the  latter  phrase, 
potentially  unethical.  It  is  almost  impossible,  save  for  a  scholarly 
treatise,  to  enumerate  the  assumptions  underlying  various  evaluative 
techniques.  In  addition,  there  are  strong  prohibitions  in  the  American 
Psychological  Association's  "Ethical  Principles  of  Psychologists"  against 
providing  raw  test  data  to  a  nonprofessional  consumer.  While  I  understand,  I 
believe,  the  puipose  of  this  subsection,  I  would  suggest  that  alternative 
phrasing  may  accomplish  the  puipose  far  more  effectively.  Thus,  the 
subsection  could  require  that  a  report  may  not  be  entered  into  evidence  or 
relied  upon  by  the  court  in  reaching  a  determination  of  competency  unless  the 
author  is  present  in  the  courtroom  and  the  psychological  and  neurological  test 
data,  along  with  other  detailed  notes  and  documentation  of  other  procedures 
(e.g.  interviews),  which  were  relied  upon  in  preparing  the  report,  are  in  the 
possession  of  the  author  so  that  they  may  be  available  to  other  expert 
witnesses  for  the  puipose  of  preparing  adequate  cross-examination. 

Section  A242(e){3)(D)  is  in  need  of  rather  extensive  elaboration.  While 
this  subsection  goes  a  long  way  towards  improving  the  quality  of  reports,  a 
critical  issue  is  missing.  Namely,  the  subsection  should  explicitly  call  for 
the  qualified  mental  health  examiner  to  connect  the  defendant's  symptomatology 
to  the  functional  capacities  required  of  "this  defendant,  facing  these 
charges,  in  light  of  the  existing  evidence"  (Competency  to  stand  trial, 
p.  19).  Unfortunately,  most  mental  health  testimony,  regardless  of  the 
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expertise  of  the  examiner  or  the  reliability  of  the  procedures  ana  interviews' 
employed,  is  irrelevant  to  the  legal  issues  raised  in  a  conpetency  hearing. 
Thus,  the  pivotal  issue  is  the  tying  together  of  psychopathology  with  the 
defendant's  functional  incapacities  from  a  legal  perspective.  For  this  reason 
my  colleague  and  I  have  developed  an  assessment  methodology  which  we  term  the 
"Interdisciplinary  Fitness  Interview".  It  is  specifically  designed  to  assess 
competency  from  a  functional  perspective  taking  into  account  the 
interrelationship  of  legal  and  mental  health  issues  from  an  interdisciplinary 
perspective.  While  this  is  not  the  appropriate  format  for  going  into  great 
detail  about  the  nature  of  this  interdisciplinary  interview  procedure,  I  would 
be  happy  to  provide  members  of  this  subcommittee  with  extensive  documentation 
about  this  interview  procedure  which  is  currently  being  evaluated  under  the 
auspices  of  a  grant  from  the  National  Institutes  of  Mental  Health  (a  copy  of 
the  training  manual  is  included  here  as  Appendix  2).  This  interview  proceoure 
is  designed  to  be  jointly  administered  by  both  a  mental  health  professional 
and  a  legal  professional  because,  in  our  experience,  there  are  few  qualified 
mental  health  examiners  who  are  sufficiently  conversant  with  the  functional 
requirements  of  trial  to  adequately  predict  the  impact  of  psychopathology 
(their  domain)  on  realistic  participation  in  an  appreciation  of  legal 
proceedings  (the  attorney's  domain).  While  I  understand  that  such  an 
interdisciplinary  assessment  procedure  is  perhaps  too  novel  to  be  included  in 
federal  legislation,  I  would  like  to  suggest  that,  at  a  minimum,  the  language 
of  42A2(e)(3)(D)  be  altered  to  require  that  the  qualified  mental  health 
examiner's  conclusions  specifically  relate  psychopathology  to  various  aspects 
of  legal  impairment.  In  particular,  I  would  suggest  that  language  be 
incoporated  in  this  subsection  to  require  the  mental  health  examiner  in 
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"specifying  the  basis  for  such  conclusions  and  including  the  nature  and 
severity  of  any  impairments"  to  relate  his  or  her  psychopathological  findings 
to  issues  which  may  include,  but  are  not  limited  to,  the  following:  the 
defendant's  ability  to  a)  appreciate  the  nature  of  the  alleged  crime;  b)  to 
disclose  pertinent  facts,  events,  and  motives;  c)  to  understand  the  nature  of 
proceedings  against  him  or  her,  including  the  realistic  consequences  of 
various  pleas  or  sentences  and  the  functions  of  the  various  participants  in 
the  adversarial  process;  d)  to  form  an  adequate  relationship  with  his  or  her 
attorney  and  to  communicate  effectively  with  his  or  her  attorney;  e)  to 
maintain  awareness  and  orientation  during  trial  proceedings;  e)to  maintain 
appropriate  social  behaviour  and  decorum  during  courtroom  proceedings,  g)  to 
process  effectively  the  information  arising  during  court  proceedings  so  as  to 
effectively  aid  his  or  her  counsel  in  challenging  adverse  witnesses;  and  h)  to 
appreciate  realistically  the  legal  options  available  at  various  stages  of  the 
trial  proceedings.  In  addition,  I  believe  that  this  subsection  must  also 
require  an  indication  of  how  the  defendant's  functional  incapacities  could  be 
treated,  what  the  available  treatment  modalities  are,  how  likely  it  is  that 
the  defendant  would  recover  capacity  in  the  indicated  areas  of  incapacity,  and 
an  estimated  time  frame  for  the  attainment  of  such  recovery. 

Turning  to  the  next  subsection  42A2(e)(3)(E) ,  I  do  not  believe  that  this 
subsection  is  realistic.  However,  it  does  raise,  by  implication,  an  important 
issue  which  perhaps  its  framer  did  not  intend  but  which  I  would  like  to 
address.  Namely,  it  has  been  my  clinical  experience  that  the  rapidity  with 
which  treatment  is  given  to  incompetent  defendants  and  the  length  of  time  that 
such  treatment  generally  persists  before  trial  puts  defendants  who  might 
otherwise  raise  an  insanity  or  mental  state  defense  in  jeopardy.  This  is  so 
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because  the  nature  of  the  defendant's  psychopathological  status,  his  or  her 
behavior,  and  other  factors  which  may  influence  persuasively  a  judge  or  jury 
in  determining  the  defendant's  mental  state  at  the  time  of  the  crime  alleged, 
are  rapidly  altered.  Thus,  in  some  instances,  an  obviously  deranged  and 
acutely  psychotic  individual,  who  under  some  circumstances  might  be  found  not 
guilty  by  reason  of  insanity,  risks  being  found  guilty,  because  upon  thorough 
examination  some  nine  months  later,  while  under  the  influence  of  effective 
psychotropic  medication,  they  appear  to  the  examiner  quite  rational. 
Moreover,  they  appear  to  the  judge  and  jury  to  be  in  full  possession  of  their 
faculties.  Obviously,  from  a  standpoint  of  judicial  fairness,  an  accurate  as 
possible  record  of  the  defendant's  state  of  mind  at  the  time  of  the  commission 
of  the  alleged  offense  and  his  or  her  behavior  in  close  proximity  to  that 
defense,  should  be  made.  I  would  therefore  encourage  the  framers  of  this 
legislation  to  introduce  language  into  this  section  (detailing  the  nature  of 
mental  competence  examinations)  to  afford  the  defendant  an  opportunity  to  have 
recorded  an  accurate  audio-tape  or  video-tape  of  various  forensic 
examinations,  particularly  those  examinations  directed  toward  mental  state  (as 
opposed  to  competency) . 

Subsection  A2A2(e)(3)(F)  appears  to  me  to  be  inconsistent  with  section 
4249(a)(2).  First  of  all  it  does  not  specify  a  qualified  mental  health 
examiner  and  secondly  the  phrase  "if  such  examiner  feels  such  opinion  is 
within  that  exaodner's  expertise"  would  belie  the  individual  being  a  qualified 
mental  health  examiner. 

Based  upon  my  experience,  I  believe  that  section  A242(e)(A)(B)  will  cause 
inordinate  difficulties  in  court  and  will  undoubtedly  be  strenuously  objected 
to  by  the  government.  Moreover,  I  believe  that  this  subsection  needs  to 
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specify  the  degree  of  consent  required  for  mental  examinations  for 
competence.  While  it  may  seem  Inconsistent  to  require  that  a  defendant,  whose 
competency  to  stand  trial  is  being  questioned,  be  required  to  give  informed 
consent  to  submit  to  such  an  examination,  in  practice  such  a  procedure  is 
routinely  followed  in  a  number  of  states  and  is  not  procedurally  difficult. 
Moreover,  it  is  the  position  of  most  professional  associations  that,  in  light 
of  the  jeopardy  which  may  ensue  for  a  defendant  from  such  an  examination,  it 
is  ethically  inpermissible  for  a  qualified  mental  health  examiner  to  evaluate 
a  defendant  without  either  the  defendant's  consent  or,  where  the  defendant  is 
not  able  to  realistically  give  consent,  the  consent  of  the  defendant's 
guardian  or  counsel.  Therefore,  with  respect  to  the  issue  of  consent,  I  would 
suggest  that  language  be  added  to  this  section  which  requires  the  examiner,  as 
a  representative  of  the  court,  to  secure  the  consent  of  the  defendant  or, 
where  appropriate,  the  defendant's  guardian  or  counsel  to  the  examination  with 
appreciation  of  the  limitations  on  the  confidentiality  of  information 
obtained.  Thus,  the  defendant  or  the  defendant's  representative  should 
realize  that,  pursuant  to  legal  precedent  and  normal  practice,  statements  made 
by  the  accused  during  a  pretrial  competency  evaluation  would  not  be  admissible 
against  the  defendant  on  the  issue  of  the  defendant's  having  committed  the 
actus  reus  (as  specified  in  4242(e)(4)(A),  but  that  the  defendant's  statements 
or  conduct  would  be  admissible  at  trial  should  the  defendant  raise  on  his  or 
her  own  behalf  the  issue  of  sanity  or  state  of  mind.  Obviously,  I  am  implying 
that  the  language  in  4242(e)(4)(B)  needs  also  to  be  altered  in  that  it  would 
seem  to  place  the  State  in  an  unfair  position.  I  believe  it  is  common 
practice  in  many  states  where  I  have  testified  to  have  the  rule  that  if  the 
defendant  puts  his  sanity  or  state  of  mind  at  issue,  the  State  is  entitled  to 
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introduce  evidence  it  has  obtained  with  a  respect  to  these  issues.  Thus,  this 
subsection  could  be  reworded,  according  to  the  prototypic  statute,  as  "is 
admissible  at  trial  on  the  issues  of  insanity  or  state  of  mind  only  if  the 
defendant  raises  such  issues  in  their  own  defense."  I  am  in  full  agreement 
with  Mr.  D.  Lowell  Jensen,  Assistant  Attorney-General  that  the  current 
phrasing  "initiates  the  introduction  of  such  evidence",  is  unnecessary  and 
unwarranted.  However,  I  would  also  like  to  observe  that  in  the  statistically 
infrequent  event  that  such  an  examination  has  arisen  on  account  of  the  motion 
of  the  government  over  the  objections  of  the  defense,  I  would  have  serious 
reservations  about  the  introduction  of  such  evidence. 

With  respect  to  section  A243,  my  research  and  clinical  experience  in  this 
field  gives  rise  to  two  distinct  classes  of  concern.  In  the  first  place,  I  am 
concerned  that  the  standard  of  proof  specified,  preponderance  of  the  evidence, 
is  unworkably  low.  As  I  am  sure  this  subcommittee  is  aware,  the  Supreme  Court 
of  the  United  States  in  Addington  v.  Texas  (99  S.Ct.  180A  (1979))  observed 
that  "the  subtleties  and  nuances  of  psychiatric  diagnosis  render  certainties 
virtually  beyond  reach  in  most  situations.  The  reasonable  doubt  standard  of 
criminal  law  functions  in  its  realm  because  there  the  standard  is  addressed  to 
specific,  knowable  facts.  Psychiatric  diagnosis,  in  contrast,  is  to  a  large 
extent  based  upon  medical  impressions  drawn  from  subjective  analysis  and 
filtered  through  the  experience  of  the  diagnostician"  (Addington  at  1811). 
While  the  Addington  court  was  addressing  the  standard  of  proof  required  in  the 
prediction  of  dangerousness  in  civil  commitment,  I  believe  that  an  effective 
parallel  can  be  drawn  to  the  question  of  mental  health  evaluations  of 
conpetency  to  stand  trial.  In  balancing  the  government's  interest  in 
proceeding  against  an  individual  and  the  individual's  due  process  interests  in 
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not  being  proceeded  against  while  in  a  state  of  incompetency,  I  believe  that 
the  middle  ground  advocated  in  Addington,  clear  and  convincing  evidence,  is 
the  appropriate  standard.  In  my  experience,  when  courts  have  been  faced  with 
a  preponderance  standard  with  reference  to  mental  health  testimony,  almost  any 
statement  or  credible  evidence  that  would  suggest  that  a  defendant  is 
incompetent,  mentally  ill,  dangerous,  or  civilly  committable  triggers  a 
decision  by  the  court  in  that  direction.  I  believe  that  both  the  State  and 
the  individual,  in  obviously  different  circumstances,  have  too  much  at  stake 
to  allow  such  a  low  threshhold  of  evidence  to  be  the  criterion  for  decision. 

The  next  subsections  of  A243  and  section  A2A4  concern  themselves  with  two 
fundamental  issues:  the  disposition  of  incompetent  defendants  for  whom 
treatment  may  either  be  inappropriate  or  ineffective  and  the  issue  of  the 
defendant's  right  to  refuse  treatment  required  to  render  him  competent  to 
stand  trial.  This  is  obviously  a  complex  and  controversial  area,  and  so  I 
will  first  address  myself  to  major  issues  to  be  considered  in  drafting 
legislation  to  address  these  problems,  and  then  consider  the  specifics  of 
these  sections. 

The  first  major  clinical  and  empirical  issue  which  must  be  addressed  is 
how  long  a  period  of  time  is  "reasonable"  from  a  clinical  perspective  to 
expect  change  in  an  incompetent  defendant?  Obviously,  a  great  deal  depends 
upon  the  defendant's  particular  condition  and  the  type  of  treatment 
available.  However,  with  some  minor  inaccuracies,  one  can  summarize  the  state 
of  the  art  with  a  respect  to  the  treatment  of  major  mental  disorders  and 
mental  deficiences  by  saying  that  if  significant  change  is  going  to  occur, 
provided  that  the  defendant  is  receiving  adequate  treatment  (whether 
psychotropic,  psychotherapeutic,  or  both),  such  change  will  usually  be  evident 
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within  a  period  of  90  to  180  days,  and  will  certainly  be  evident  after  the 
expiration  of  360  days.  That  is,  most  people  who  are  going  to  change  will 
change  fairly  rapidly  when  receiving  adequate  treatment.  In  a  small  group  of 
cases,  such  treatment  is  very  difficult  and  progresses  very  slowly.  For  such 
cases,  at  the  end  of  a  180  day  period,  it  may  be  necessary  to  continue  to 
treat  the  person  for  a  longer  period  of  time  in  an  in-hospital  setting. 
Certainly,  however,  at  the  end  of  a  one  year  period,  a  competent  clinician 
would  be  able  to  give  a  reasonably  definite  prognosis  based  upon  the 
defendant's  response  to  treatment  over  the  one  year  period.  I  should  say,  in 
light  of  my  clinical  experience,  that  I  have  usually  reached  reasonable 
professional  certainty  as  to  outcome  with  respect  to  competency  much  earlier 
than  the  end  of  the  one  year  period.  Therefore,  considering  only  treatment 
and  clinical  criteria,  the  outcome  will  be  known  within  a  360  day  period  at 
the  maximum,  and  in  180  days  or  less  in  most  cases.  Provisions  should  be  made 
for  reasoned  extension  beyond  that  time  period,  but  this  is  very  unlikely  to 
occur.  (I  should  add  that  a  different  sort  of  problem  which  arises,  namely 
defendants  whose  corrpetency  fluctuates  greatly  and  who  therefore  cycle  between 
states,  is  not  really  addressed  by  the  "360  day  rule".  For  these  defendants, 
however,  almost  no  set  of  rules  will  be  adequate.)  On  legal  grounds,  many 
legislatures  have  interpreted  the  Supreme  Court's  ruling  in  Jackson  with 
nonclinical  considerations  in  mind.  Namely,  they  have  been  concerned  about 
the  possibility  that  an  incompetent  defendant  charged  with  a  violent  crime 
would  be  released  following  a  brief  treatment  period  and  hence  might  be 
released  to  society  if  he  or  she  was  not  otherwise  civilly  committable.  Given 
the  controversies  and  attacks  upon  civil  commitnent  procedures,  coupled  with 
the  natural  fear  of  many  legislators  that  individuals  would  abuse  the 
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provisions  of  competency  statutes,  nxDst  state  legislatures  have  adopted  a  rule 
which  ties  the  maximum  length  of  treatment  before  a  dispositional  decision 
must  be  made  to  the  nature  of  the  offence.  As  the  Committee  can  see  from 
inspecting  Appendix  3  to  this  testimony,  which  is  drawn  from  our  book 
Competency  to  stand  trial,  as  of  March  1979  treatment  limitations  ranged  from 
none  to  indefinite.  A  large  number  of  States  also  tie  the  mandatory  dismissal 
of  charges,  if  so  specified,  to  the  nature  of  the  offence.  If  one  is  going  to 
inpose  treatment  and  dispositional  limitations,  which  we  would  argue  one 
should,  it  is  our  belief  that  the  model  recently  adopted  in  the  State  of 
Illinois  (not  indicated  in  Appendix  3)  is  about  as  workable  a  system  as  one 
would  find.  That  system,  in  brief,  provides  for  the  following.  If  the  court 
finds  that  the  defendant  has  a  substantial  probability  of  being  rendered  fit 
with  treatment  during  a  one  year  period,  the  court  orders  such  treatment  with 
periodic  reports  back  to  it  concerning  progress.  If  the  court  finds,  at  any 
time,  that  there  is  no  substantial  probability  that  the  defendant  may  be 
rendered  fit,  or,  at  the  end  of  a  one  year  period,  if  the  court  determines, 
after  having  reviewed  the  evidence  of  the  defendant's  progress  during  the 
year,  that  the  defendant  is  still  incompetent,  the  State  is  then  recyjired  to 
pursue  one  of  three  possible  courses  of  action:  a)  to  request  that  the  court 
dismiss  the  charges  against  the  defendant  with  prejudice;  b)  pursue  civil 
commitment  of  the  defendant,  dropping  charges  against  him  with  leave  to 
reinstate  them;  or  c)  request  that  the  court  hold  a  "discharge  hearing".  This 
discharge  hearing  is  quite  similar  to  the  provisional  trial  proceedings  which 
we  advocated  in  our  book  and  the  outline  of  which  is  contained  in  Appendix  4 
to  this  testimony  (upon  which  I  shall  comment  momentarily).  At  the  discharge 
hearing,  which  is  really  a  trial  of  sorts,  the  State  bears  the  burden  of  proof 
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of  finding  the  defendant  guilty  beyond  a  reasonable  doubt.  If  the  defendant 
is  not  found  guilty  beyond  a  reasonable  doubt  or  if  the  defendant  is  found  not 
guilty  by  reason  of  insanity  the  court  enters  a  judgement  of  acquittal.  If 
the  discharge  hearing  does  not  result  in  a  judgement  of  acquittal  then  the 
defendant  may  be  remanded  for  an  additional  period  of  treatment,  the  length  of 
which  is  contextually  dependent  upon  the  most  serious  charge  upon  which  the 
State  has  sustained  its  burden  of  proof.  For  example,  for  so-called  Class  One 
or  Class  X  felonies  the  treatment  period  may  be  extended  for  an  additional  two 
years;  for  a  lesser  felony  the  treatment  period  may  be  extended  for  an 
additional  fifteen  months;  and  for  a  charge  of  murder  the  treatment  period  may 
be  extended  for  a  period  of  five  years.  This  system  seems  rather  sensible  to 
us  on  both  clinical,  legal,  and  protection  of  society  grounds.  Note  that 
unlike  other  provisions  which  tie  maximum  treatment  time  and/or  dispositional 
judgements  to  the  nature  of  the  charge  against  the  defendant,  the  Illinois 
procedure  interjects  a  hearing  with  considerable  opportunity  for  both  the 
individual  and  the  State  to  present  evidence,  which  results  in  a  class  of 
defendants  for  whom  substantial  probability  of  guilt  or  innocence  has  now  been 
established  (rather  than  the  mere  existence  of  a  charge  on  the  basis  of 
indictment) . 

Turning  now  to  Appendix  4,  which  is  Figure  7.1  from  our  book,  you  will  see 
that  the  same  system  is  incorporated  in  the  flow  chart.  The  major  differences 
being  that  at  the  time  we  wrote  this  book  we  believed  that  a  probable  cause 
hearing  should  occur  prior  to  any  mandatory  treatment  and  that  the  mandatory 
treatment  should  occur  in  two  separable  phases,  the  first  of  which  should  have 
a  90  day  maximum.  Obviously,  many  jurisdictions  have  adequate  probable  cause 
hearings  which  would  suffice,  but  we  had  included  that  proposal  in  our  report 
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because,  based  upon  our  experience  at  the  time,  the  nature  of  the  evidentiary 
review  at  most  routine  probable  cause  hearings  was  such  that  we  were  not 
satisfied,  nor  would  I  think  would  most  of  you  be  satisfied,  that  the  evidence 
against  the  defendant  had  been  subject  to  any  degree  of  rigorous  examination. 

With  specific  reference  now  to  the  provisions  of  the  proposed  Bill,  I  do 
not  believe  that  sections  4243(c)(1)  and  (2)  are  workable  either  clinically  or 
legally.  I  believe  these  sections  should  be  re-drafted  along  the  lines 
proposed  in  our  book  and  incorporated  in  the  Illinois  legislation. 

I  would  now  like  to  direct  my  attention  to  those  aspects  of  section  4244 
which  concern  the  issue  of  treatment  with  informed  consent.  This  section 
gains  its  moral  impetus  from  the  rather  bitter  debate  now  taking  place  at 
various  levels  of  the  federal  court  system  and  within  the  psychiatric  and 
psychological  professions  about  the  right  of  civil  committees  to  refuse 
treatment.  I  am  sure  that  you  are  aware  that  a  number  of  legal  and  empirical 
issues  are  involved.  Fundamentally,  this  is  a  balancing  problem  which  pits 
the  state's  right  to  render  a  defendant  competent  so  as  to  proceed  against  him 
or  her  at  trial  versus  the  individual's  right  not  to  be  subject  to  undue 
mental  or  physical  risk,  especially  when  they  have  yet  to  be  convicted  of  any 
criminal  charge.  However,  I  believe  that  the  issue  is  more  of  a  red  herring 
than  anything  else.  First  of  all,  it  approaches  the  absurd  to  present  an 
incompetent  defendant  with  extremely  litigious  procedures  for  providing 
informed  consent.  While  consent  or  competency  to  give  consent  for  treatment 
is  certainly  a  different  issue  than  competency  to  stand  trial,  a  point  which 
my  colleague  and  I  have  repeatedly  made,  the  two  are  related.  The  problem  is 
how  to  create  a  system  which  protects  the  defendant's  right  not  to  be  subject 
to  undue  mental  or  physical  risks  without  creating  an  unworkable  bureaucratic 
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theatre  of  the  absurd.  I  do  not  believe  that  it  is  possible  to  legislate 
sound  professional  medical  and  psychological  judgement  in  the  choice  and 
administration  of  treatment.  However,  on  both  scientific,  ethical,  and 
professional  judgment  grounds,  I  believe  that  this  section  can  be  simply 
altered  to  provide  adequate  provision  for  the  protection  of  incompetent 
defendants.  First,  the  section  needs  to  specify  that  a  defendant  found 
incompetent,  who  either  personally  or  through  his  or  her  legal  guardian  or 
counsel  objects  to  the  envisioned  form  of  treatment,  may  request  a  hearing 
before  the  court  to  show  that  an  alternative  form  of  treatment,  specified  by 
the  defendant  and  available  to  the  defendant,  would  have  a  reasonable 
expectation  of  rendering  the  defendant  competent.  The  court  should  be  allowed 
to  hear  evidence  on  this  issue  and  should  probably,  in  this  complex  a 
situation,  be  required  to  make  its  decision  on  the  basis  of  the  proponderance 
of  the  evidence.  Thus,  in  most  circumstances  where  a  defendant  objects  to  the 
treatment  which  will  be  rendered,  such  a  defendant  would  have  the  right  to 
secure  alternative  treatment,  as  long  as  such  alternative  treatment  was 
feasible  and  approximately  of  equal  effectiveness.  Secondly,  the  section 
needs  to  specify  that  any  treatment  modality  which  is  irreversible  or  which 
places  the  defendant  at  moderate  risk  or  greater  (according  to  the  existing 
standards  for  classifying  "subjects  at  risk"  by  the  Department  of  Health  and 
Human  Services)  cannot  be  administered  without  the  individual's  informed 
consent  or  the  consent  of  the  court  after  a  hearing  in  which  the  person 
objecting  to  such  treatment  is  represented  by  counsel.  In  no  circumstances 
should  psychosurgery  be  permitted  as  a  treatment  without  the  personal, 
informed,  and  voluntary  consent  of  the  individual.  Concern  about  the  long 
terra  effects  of  psychotropic  medications  would  be  dealt  with  by  this  provision 


433 


since  there  is  no  reason  for  the  person  to  be  considered  at  moderate  or 
greater  risk  unless  there  are  signs  that  the  person  has  begun  to  develop 
tardive  dyskinesia  or  other  serious  side-effects  from  medical  treatment.  In 
such  a  case,  the  existence  of  such  serious  side-effects  provides  airple  ground 
to  move  that  the  court  prohibit  the  further  administration  of  such  treatment 
since  the  individual  is  now  at  moderate  risk. 

Finally,  with  respect  to  the  competency  provisions  of  this  Bill,  let  me 
say  that  I  have  never  understood  the  purpose  of  what  is  now  section  4247. 
Based  upon  my  extensive  legal  and  empirical  research  in  this  area,  as  well  as 
my  clinical  experience,  it  is  my  understanding  that  an  individual  always  has 
the  right  to  initiate  a  habeas  corpus  proceeding  if  such  an  individual 
believes  that  his  due  process  rights  were  violated  by  his  being  proceeded 
against  or  sentenced  while  incorrpetent.  A  large  number  of  federal  cases  have 
dealt  with  this  issue  and  are  summarized  in  our  book,  the  general  conclusion 
being  that  where  possible  the  courts  make  a  retrospective  determination  of  the 
defendant's  competence  in  a  nunc  pro  tunc  hearing.  This  section  as  it  now 
stands  gives  the  authority  to  raise  such  an  issue  to  the  Director  of  the 
Bureau  of  Prisons  and  this  seems  to  be  a  strange  place  to  invest  such 
authority.  In  standard  practice,  any  mental  health  professional  or 
correctional  official  who  has  reasonable  grounds  for  believing  that  the 
defendant  was  incompetent  at  the  time  he  or  she  was  proceeded  against  would, 
as  a  matter  of  professional  ethics,  bring  this  information  to  the  attention  of 
the  individual's  attorney.  That  attorney  is  then  fully  capable  of  raising 
that  issue  with  the  courts  at  any  time  on  behalf  of  the  defendant. 

With  reference  to  the  definitions  contained  within  section  4249,  according 
to  the  suggestions  I  have  made  previously  I  would  advocate  that  a  distinction 
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be  drawn  between  an  "appointed"  mental  health  examiner  and  a  "qualified" 
mental  health  examiner.  I  believe  that  a  qualified  mental  health  examiner 
should  be  a  person  who  satisfies  the  criteria  specified  in  4249(A)(2)  and  who 
meets  the  following  criterion. 

"Such  a  qualified  mental  health  examiner  shall  also  be  a 
person  who,  by  virtue  of  specialized  training  and/or 
experience  has  demonstrated  to  the  court  particular 
expertise  beyond  generic  training  in  clinical  psychology  or 
psychiatry  in  the  conduct  of  forensic  assessments." 
While  some  may  see  this  as  quibbling  and  presenting  an  overly  restrictive 
definition  of  qualified  mental  health  examiner,  on  the  basis  of  my 
professional  experience,  I  believe  the  courts  are  far  too  willing  to  qualify 
generically  trained  individuals  as  experts  in  forensic  psychology  and 
psychiatry.  In  the  same  spirit,  an  "appointed  mental  health  examiner"  should 
be  defined  in  such  a  way  as  to  include  generically  trained  psychiatrists, 
clinical  psychologists,  and  probably  psychiatric  social  workers. 

I  would  now  like  to  turn  my  attention  to  Rules  413  and  704.  Let  me  first 
say,  so  that  I  will  not  be  perceived  as  simply  "defending  the  turf",  that  I 
have  for  many  years  publicly,  in  scholarly  publications  and  in  my  own  forensic 
work,  argued  strongly  against  the  uncritical  elicitation  of  conclusory  opinion 
testimony  and  the  unsupported  use  of  diagnostic  labels  or  predictions  for 
future  dangerousness.  However,  I  believe  that  Rules  704  and  413  were 
generated  in  response  to  the  socio-political  climate  surrounding  the  Hinckley 
verdict  and  that  they  are  based  upon  a  misappreciation  of  the  scientific  bases 
of  diagnosis,  opinions  about  mental  state,  and  predictions  of  dangerousness. 
They  are  also,  speaking  as  one  who  takes  a  great  deal  of  care  in  the 
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preparation  of  such  testimony,  an  insult  to  those  of  us  in  the  psychological 
and  psychiatric  professions  who  take  our  work  seriously,  and  who  have 
contributed  considerable  time  and  effort  to  raising  the  quality  of  social 
decision  making  in  these  areas.  With  reference  to  Rule  -413,  it  is  of  course 
absurd  for  an  expert  witness  to  provide  only  unsupported  psychiatric 
diagnostic  information  about  a  defendant.  Such  information  is  clearly  useless 
as  an  aid  to  the  court  or  to  a  jury.  On  the  other  hand,  psychiatric  (I  prefer 
the  label  psychopathological)  diagnosis  is  a  scientifically  justifiable  means 
of  classifying  information  and  is  an  accepted  means  of  communication  amongst 
professionals,  problems  in  the  classification  system  itself  notwithstanding. 
Any  scientific  discipline  employs  classification,  and  any  scientific 
discipline  must  use  concepts  and  classification  schemes  to  communicate  amongst 
itself  and  to  other  professions.  To  attempt  to  argue  that  one  can  offer 
expert  opinion  testimony  without  offering  classification  data  is  simply  a 
rather  undisguised  attempt  to  say  that  psychologists  and  psychiatrists  sinply 
should  be  barred  from  the  courtroom.  This  argument  is  now  being  made  by  a 
number  of  Individuals  both  inside  and  outside  of  our  professions,  but  I  must 
say  it  is  simply  hysterical  rhetoric.  If  the  Committee  would  like  extensive 
documentation  about  this  issue  I  would  be  glad  to  submit  it.  Rule  704  has  a 
similar  flavor  and  seems  to  me  sinply  motivated  by  an  attenpt  to  bar  such 
testimony  through  the  b&ckdoor.  The  problem  is  not  that  mental  health 
professionals  provide  opinion  testimony  about  a  defendant's  mental  state  or 
his  or  her  ability  to  appreciate  the  nature  and  quality  of  their  acts,  or  the 
likelihood  that  such  a  person  will  under  certain  circumstances  engage  in 
conduct  that  is  likely  to  result  in  serious  bodily  harm,  but  rather  that 
little  guidance  has  been  given  to  expert  witnesses,  to  judges,  and  to  juries 
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as  to  how  such  testimony  should  be  viewed.  Those  of  us  who  take  pride  in 
their  craft,  and  who  contribute  to  the  scientific  literature  on  both  the 
difficulties  of  psychopathological  assessment  and  the  prediction  of 
dangerousness,  always  present  to  the  judge  or  to  a  jury  the  full  set  of 
reasons  upon  which  we  base  our  opinions  and  the  logic  which  underlies  the 
relationship  between  the  facts  upon  which  we  are  relying  and  the  opinions 
which  we  have  reached.  It  is  always  possible  to  ask  an  expert  witness  what 
other  opinions  would  be  reached  on  a  similar  fact  situation  and  it  is  always 
possible  to  cross-examine  such  a  witness  with  respect  to  alternative 
conclusions  that  might  be  supported  by  such  a  pattern  of  facts.  There  is 
nothing  magical  about  an  expert's  opinion  or  conclusion,  and  the  problems 
attendant  to  the  insanity  defense,  the  adjudication  of  civil  committees,  and 
the  prediction  of  dangeousness,  will  not  be  solved  by  barring  experts  from 
reaching  conclusions.  It  is  a  well  established  principle  of  law  that  "expert 
testimony  rises  no  higher  than  the  reasons  upon  which  it  is  based;  it  is  not 
binding  upon  the  trier  of  facts"  (Fequer  v.  United  States,  302  F.2d  214 
(1962)).  Psychological  and  psychiatric  conclusions  do  not  have  any  magic 
potency,  and  those  that  are  seen  as  unreasoned  or  unsupported  by  the  trier  of 
fact,  whether  that  be  judge  or  jury,  can  easily  be  dismissed  if  they  are  not 
convinced  that  evidentiary  weight  should  be  placed  upon  it.  Barring  such 
conclusions  and  barring  the  professions  from  providing  their  opinions  on  such 
important  issues,  is  simply  encouraging  a  complex  decisional  process  to  speed 
backwards  into  the  Middle  Ages. 

Finally,  let  me  say  that,  in  light  of  the  enormous  number  of  witnesses  who 
have  previously  testified  on  the  language  of  section  16,  I  will  restrict  my 
comments  to  a  brief  series  of  observations  that  I  can  elaborate  for  the 
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Subcomniittee  later,  if  it  so  desires. 

1)  I  agree  with  Assistant  Attorney  General  Jensen,  and  most  of  my 
professional  colleagues  that  the  operative  phrase  should  read  "as  a  result 
of  mental  disease  or  defect  was  unable  to  appreciate  the  nature  and 
quality  or  wrongfulness  of  his  acts".  I  might  add  that  "or  wrongfulness" 
is  superfluous  to  "nature  and  quality"  as  it  has  been  judicially 
interpreted,  but  the  reverse  is  not  true. 

2)  The  insistence  of  the  Administration's  witnesses  on  inclusion  of  the 
sentence,  "Mental  disease  or  defect  does  not  otherwise  constitute  a 
defense"  is  mistaken.  One  cannot  eliminate  a  "specific  elements"  or  "mens 
re a"  defense  without  standing  the  criminal  (and  civil)  law  on  its  head, 
and  mental  disease  is  always  potentially  relevant  to  such  assertions. 

3)  I  want  to  repeat  and  stress  my  objections  to  Rules  413  and  704.  These 
will  not  solve  the  problem  of  confusing  and  contradictory  testimony  of 
psychiatric  (or  psychological,  I  might  add)  experts.  Please  refer  to 
Chapter  4,  pages  69-107,  of  our  book  and  arguments  made  therein. 

4)  The  fallacy  of  Rule  704  is  evident  in  the  dispositional  sections  of  H.R. 
1280  which  require  numerous  assessments  of  dangerousness,  but  undercut  the 
court's  ability  to  avail  itself  of  the  meaning  of  the  data  presented  to  it. 

5)  The  cruelest irony  of  the  insanity-disposition  provisions  of  this  Bill  is 
that,  while  interest  in  the  protection  of  the  public  is  evident,  the  real 
issue  is  providing  resources  for  the  treatment  of  both  insanity  and 
incompetency  acquittees.  Unless  you  are  willing  to  hold  such  people  for 
life,  they  are  released  eventually.  We  need  to  consider  the  adequacy  of 
the  treatment  provided  them,  and  their  long  term  fate  in  the  community. 
No  capacity  exists  in  the  United  States  to  track  such  acquittees  as  they 
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move  in  and  out  of  the  criminal  justice,  mental  health,  physical  health, 
and  community  care  systems.  What  precious  little  data  we  have  indicates 
that  they  are  probably  at  greater  risk  to  themselves  and  to  others  than  is 
realized,  and  that  this  is  a  result  of  inadequate  treatment  while  in  the 
hospital  and  woefully  inadequate  continued  care  and  supervision  when 
released.  H.R.  1280  does  nothing  to  address  these  problems. 


Mr.  Chairman,  that  concludes  my  prepared  testimony.  Given  the  short 
notice  upon  which  I  prepared  this  testimony,  I  have  not  included  lengthy 
citations  to  a  number  of  empirical  and  legal  assertions.  If  the  Chairman 
wishes,  I  would  be  happy  to  provide  an  appended  submission  at  a  later  date, 
and  answer  any  questions  the  Subcommittee  may  have  now. 

Mr.  CoNYERS.  Our  final  witness  today  is  Professor  Jules  Gerard, 
Washington  University  Law  School,  who  has  worked  on  insanity 
defense  and  mental  health  questions  for  a  considerable  period  of 
time.  He  is  here  sponsored  by  or  representing  the  Heritage  Foun- 
dation. TT         1  1-    J 

We  welcome  you  to  the  subcommittee,  Professor.  You  have  had 
the  benefit  of  a  great  deal  of  discussion  preceding  you,  and  you 
may  feel  free  to  make  any  comments  about  any  parts  of  it  that  you 
want. 

TESTIMONY  OF  JULES  B.  GERARD,  PROFESSOR,  WASHINGTON 
UNIVERSITY  SCHOOL  OF  LAW 

Mr.  Gerard.  Thank  you,  Mr.  Chairman. 

First,  let  me  say  that  it  is  a  real  pleasure  for  me  to  be  here.  I  am 
glad  to  have  been  invited.  . 

I  am  not  representing  the  views  of  the  Heritage  Foundation. 
They  simply  said  that  they  had  been  called  to  see  if  they  had  a  wit- 
ness and  they  asked  me  if  I  was  interested.  I  told  them  that  I  cer- 
tainly was  interested.  ..    t    4. 

Since  you  have  a  copy  of  the  testimony,  I  won  t  refer  to  it.  Let 
me  deal  with  what  you  outlined  when  you  opened  the  hearing,  and 
comment  on  my  reaction  to  the  testimony  of  the  preceding  wit- 

nesses. 

First  of  all,  I  wholeheatedly  support  eliminating  that  volitional 
requirement  from  the  insanity  defense  standard.  I  thmk  it  has 
caused  nothing  but  confusion.  I  think,  moreover,  it  is  an  area  in 
which  psychiatric  witnesses  have  no  real  expertise.  That  is  part  ot 
the  reason  that  it  causes  confusion. 

Second,  I  believe  that  the  burden  of  proof  should  be  imposed 
upon  the  defendant  rather  than  upon  the  Government.  In  the  first 
place,  if  the  burden  of  proof  is  on  the  Government,  what  the  Gov- 


439 

ernment  is  essentially  being  asked  to  do  is  to  prove  a  negative, 
namely,  that  the  defendant  was  not  insane.  We  all  know  that  prov- 
ing a  negative  has  been  recognized  for  centuries  to  be  such  a  diffi- 
cult task  that  the  law  imposes  that  kind  of  a  burden  only  very 
rarely. 

With  respect  to  the  scope  of  psychiatric  testimony,  which  is  the 
main  burden  of  my  argument,  I  believe  that  psychiatric  testimony 
should  be  limited.  I  think  it  has  been  a  source  of  confusion  in 
criminal  trials.  Basically,  I  guess  what  I  can  say  is  that  I  agree  100 
percent  with  the  goals  stated  by  Professor  Morse  earlier,  and  dis- 
agree 100  percent  with  his  notions  on  how  to  achieve  them. 

First  of  all,  let's  deal  with  the  question  of  whether  this  is  a  legal 
standard  or  a  medical  standard.  Of  course  it  is  a  legal  standard, 
and  nobody  has  ever  doubted  that.  But  the  question  is,  how  do  you 
phrase  the  legal  standard?  Is  there  some  other  discipline  that  the 
law  can  make  use  of  in  establishing  its  standard?  I  suggest  that  it 
is  impossible  to  state  a  purely  legal  standard  as  long  as  the  concept 
of  insanity  is  rooted  in  the  notion  of  illness.  In  the  malpractice 
area,  for  example,  you  cannot  state  a  legal  standard  without  taking 
account  of  the  practice  of  medicine.  That  has  to  be  incorporated 
into  the  standard. 

The  question  in  the  insanity  defense  is  exactly  how  you  go  about 
this.  I  suggest  two  limitations.  First  of  all,  in  the  statement  of  the 
insanity  defense  itself,  the  legal  standard  ought  to  say  precisely 
what  illnesses  qualify  for  the  insanity  defense.  I  brought  along  a 
copy  of  a  bill  that  is  pending  before  the  Missouri  Legislature— and 
I  am  sorry  I  only  have  one  copy  of  it  that  I  will  give  to  the  subcom- 
mittee— that  I  helped  to  draft.  It  has  been  changed  some,  and  some 
of  the  changes  I  don't  particularly  agree  with.  But,  nevertheless,  it 
basically  approaches  this  problem  by  stating  what  illnesses  qualify. 

Mr.  CoNYERS.  How  many  are  there? 

Mr.  Gerard.  My  own  notion  is  four  or  five.  It  depends  on  wheth- 
er you  want  to  separate  mania  and  depression.  If  you  count  them 
as  one  under  the  affective  disorders,  then  there  are  four — schizo- 
phrenia, the  effective  disorders — mania  and  depression  mental  re- 
tardation, and  senile  dementia.  Those  are  the  only  ones  that  ought 
to  qualify. 

I  think  the  major  problem  here  appears  to  be  complex  and  diffi- 
cult, but  it  really  is  a  very  simple  one,  and  that  is  to  recognize  that 
all  of  those  things  that  the  American  Psychiatric  Association  calls 
"disorders"  in  the  DSM-III  are  not — or  at  least  cannot  be  proven 
to  be — illnesses  as  the  lay  public  ordinarily  understands  that  word. 
They  are  labeled  disorders  or  illnesses  simply  because  illnesses  are 
the  categories  that  medicine  deals  with,  and  we  get  our  nosology 
from  medicine. 

The  point  is  that  when  the  layman  looks  at  the  insanity  defense 
he  connects  it  to  illness.  What  comes  to  the  mind  of  the  layman 
when  he  thinks  of  illnesses  are  two  things:  First,  that  there  is 
something  inside  that  person  that  is  malfunctioning — as  distin- 
guished from  a  behavior  pattern  that  some  people  choose  to  engage 
in.  Second,  he  assumes  that  an  illness  is  something  that  happens  to 
a  person,  like  being  struck  by  lightning,  not  something  that  that 
person  brought  on  himself. 
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If  you  impose  those  two  standards  on  that  whole  catalog  of  disor- 
ders that  are  listed  in  DSM,  you  end  up  with  about  11  that  are  ill- 
nesses under  that  meaning,  and  some  of  those  11  such  as  compul- 
sive neurosis,  anxiety  neurosis,  etc.,  never  legitimately  arise  in  the 
insanity  defense.  So  when  you  eliminate  those,  then  you  end  up 
with  the  four  or  five  that  I  gave  you. 

So  the  only  secret  to  understanding  what  this  is  all  about  is  to 
recognize  that  the  use  of  the  word  illness,  as  it  is  applied  to  all  of 
those  things  in  the  DSM,  is  simply  a  convention  with  no  necessary 
significance  for  the  law.  If  we  focus  on  the  kind  of  conditions  that 
we  really  want  to  excuse,  which  are  illnesses  as  everybody  under- 
stands the  word  "illness,"  as  I  suggested  just  a  moment  ago,  then 
most  of  those  DSM-III  disorders  simply  drop  out. 

Second,  in  my  opinion,  the  classical  so-called  battle  of  the  experts 
has  not  been  disagreement  about  diagnosis.  Rather,  it  has  been  a 
disagreement  about  whether  the  defendant  did  or  did  not  suffer 
from  "disease  of  the  mind"  as  those  words  are  used  in  the  law.  The 
classical  battle  of  the  experts,  in  other  words,  has  been  over  wheth- 
er the  defendant  was  ill  at  all,  and  thus  met  the  threshold  require- 
ment of  the  insanity  defense. 

For  example,  the  disagreement  between  experts  about  whether  a 
defendant  is  a  schizophrene  or  a  sociopath,  is  in  fact  a  disagree- 
ment about  whether  the  defendant  is  ill  or  not.  Those  who  testified 
the  diagnosis  is  sociopathy  are,  in  essence,  saying  this  is  one  of 
those  behavior  patterns  which,  for  purposes  of  study  and  examina- 
tion, we  list  in  the  DSM,  but  is  not  an  illness  as  I  understand  the 
law  to  use  that  word. 

I  don't  know  of  a  single  case— I  beg  your  pardon.  I  know  of  only 
one  insanity  defense  trial  in  which  there  was  a  real  disagreement 
between  experts  about  what  the  diagnosis  was.  In  terms  of  the  con- 
sequences for  the  insanity  defense,  it  was  an  irrelevant  argument. 
The  argument  was  whether  the  defendant  was  schizophrenic  or 
manic.  The  point  was  that  it  really  didn't  matter  whether  he  was 
schizophrenic  or  manic.  The  experts  both  agreed  that,  whichever 
he  was,  he  qualified  for  the  insanity  defense,  so  the  jury  was  not 

misled. 

Mr.  CoNYERS.  Would  your  categorization  meet  with  the  approval 

of  the  psychiatric  associations?  . 

Mr.  Gerard.  As  I  understand  the  testimony  of  Lauren  Roth,  it 
would;  yes. 

The  bill  that  is  pending  before  the  Missouri  Legislature  now  has 
the  approval  of  all  of  the  psychiatrists  on  the  staff  of  the  division  of 
mental  health  and  also  of  Dr.  Sam  Guze,  who  is  the  chairnian  of 
the  dpartment  of  psychiatry  at  Washington  University  and  is  one 
of  the  acknowledged  long-time  experts  in  the  field  of  hard-nosed  di- 
agnosis among  psychiatric  experts. 

I  know  from  talking  with  and  appearing  on  debates  with  psychia- 
trists that  all  of  them  I  know  basically  would  agree  with  this  ap- 
proach. .       . 

It  seems  to  me  that  Professor  Morse's  proposed  solution  increases 
rather  than  decreases  the  likelihood  that  there  will  be  battles  of 
the  experts  when  the  ultimate  question  that  is  given  to^he  experts 
is  whether  what  is  going  on  in  this  guy's  head,  as  Professor  Morse 
said  any  number  of  times  this  morning,  should  excuse  him  under 
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the  insanity  defense  What  in  fact  is  going  on  under  such  a 
scheme— there  should  be  no  mistake  about  this— is  that  society  is 
delegatmg  to  that  professional  who  is  asked  that  question  the  deci- 
sion whether  this  is  the  kind  of  person  who  ought  to  be  excused 
under  the  insanity  defense. 

Mr.  CoNYERS.  That  is  the  ultimate  legal  question. 

Mr.  Gerard.  I  beg  your  pardon? 

Mr.  CoNYERS.  That  is  the  ultimate  legal  question,  but  that  is  not 
really  the  question  that  doctors  are  asked. 

Mr.  Gerard.  I  would  separate,  Mr.  Chairman,  two  questions.  One 
IS  the  legal  standard,  and  that  is  what  I  am  talking  about  now  The 
second  is  what  the  psychiatrist  may  testify  to  at  the  trial. 

My  point  is  that  if  the  legal  standard  is  stated  in  such  a  way  that 
it  is  left  up  to  the  experts,  as  it  would  be  under  Professor  Morse's 
proposal,  to  decide  whether  this  person  does  or  does  not  qualify  for 
the  insanity  defense,  then  what  has  in  fact  been  done  is  that  soci- 
ety has  delegated  to  these  self-appointed  experts,  over  whom  it  has 
absolutely  no  control  and  no  voice  in  their  selection,  the  power  to 
say  who  qualifies  and  who  does  not  qualify  for  the  insanity  defense 
I  believe  that  society  ought  to  make  that  determination.  Society 
can  do  so  by  establishing  a  standard  of  the  kinds  of  illness  that 
qualify  for  the  insanity  defense. 

I  would  also  completely  disagree  with  this  notion  that  there  is  a 
1-to-l  relationship  between  the  nature  of  the  criminal  conduct  and 
mental  illness.  If  I  may  give  an  anecdote.  A  couple  of  years  ago  in 
St.  Louis  County,  a  man  was  on  trial  for  homicide.  What  he  had 
done  was  take  an  infant  less  than  a  year  old,  hold  him  by  his  feet, 
and  dump  him  into  a  tub  of  scalding  water. 

Under  Professor  Morse's  suggested  solution,  when  confronted 
with  conduct  like  that,  a  psychiatrist  is  likely  to  say,  "Of  course, 
that  IS  crazy  conduct.  Who  dumps  a  baby  into  scalding  water?" 

The  expert  witness  in  that  case  was  being  cross-examined  by  the 
defense  attorney.  The  defense  attorney  asked  the  question,  "I  can't 
believe,  given  this  conduct,  that  you  couldn't  find  anything  wrong 
with  this  defendant."  j        b  & 

The  witness'  reply  was,  "I  didn't  say  there  wasn't  anything 
wrong  with  him.  I  just  said  that  he  wasn't  mentally  ill." 

The  cross  examiner  asked  "Well,  then,  what  did  you  find  wrong 
with  him? 

The  expert  witness'  replied  "He's  the  meanest  son  of  a  bitch  I 
ever  met  in  my  life.  That's  what  is  wrong  with  him.  But  he  is  not 
mentally  ill." 

Mr.  CoNYERS.  I  have  got  to  go  to  the  floor  for  a  vote.  We  will 
have  to  stand  in  recess  for  a  short  while.  I  will  be  right  back. 

[Recess.] 

Mr.  CoNYERS.  The  subcommittee  will  come  to  order. 

Professor  Gerard,  you  may  continue. 

Mr.  Gerard.  I  think  where  we  left  off  was  with  regard  to  my  ar- 
gument about  limiting  diagnoses.  That  is  at  the  standard  level,  the 
insanity  defense  level.  That  is  choosing— that  is,  the  legislatures, 
the  Congress  as  a  representive  of  the  people,  choosing  the  kinds  of 
illnesses  that  ought  to  qualify  for  the  insanity  defense. 

I,  myself,  would  impose  a  second  limit  on  psychiatric  testimony. 
That  is  a  limit  with  respect  to  standards  of  diagnosis,  which  I 
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would  adopt  from  the  DSM-III.  If  the  expert  witness  is  permitted 
to  put  any  of  those  qualifying  labels  on  any  person  he  chooses— if, 
for  example,  we  limit  the  insanity  defense  to  schizophrenics,  but 
permit  the  expert  to  call  any  defendant  he  pleases  schizophrenic- 
then  again  it  is  the  expert  witness  who  is  deciding  who  qualifies  for 
the  insanity  defense  rather  than  society. 

What  I  recommend  is  legislation  that  requires  the  testimony  of 
expert  witnesses  to  be  heard  by  the  judge  preliminarily  outside  the 
presence  of  the  jury.  If  the  witness  is  going  to  offer  a  diagnosis  of 
schizophrenia,  for  example,  then  at  that  voir  dire  hearing  he  is 
going  to  have  to  support  that  testimony  with  a  complete  pattern  of 
symptomatology  as  required  in  DSM-III,  or  else  his  testimony 
simply  isn't  admissible.  It  would  avoid  the  problem  of  the  expert 
saying,  "this  person  is  schizophrenic  because  I  say  he  is  schizo- 
phrenic and  I  am  the  expert." 

All  that  I  am  really  suggesting  here  is  that  it  is  time  for  Con- 
gress to  require  the  courts  to  impose  the  same  standards  on  mental 
health  experts  that  they  impose  on  everybody  else.  The  courts 
should  have  been  doing  this  themselves,  but  obviously  haven't  been 

doing  it,  ,        ,         ,,        1 

Consider  the  disaster  in  Kansas  City  where  the  skywalk  col- 
lapsed. If,  the  plaintiffs  offered  an  expert  witness  who  got  on  the 
stand  and  testified  that  the  skywalk  was  improperly  constructed 
but  offered  no  scientific  data  to  support  that  conclusion— for  exam- 
ple, with  respect  to  the  quality  of  the  concrete,  or  the  size  of  the 
beams  or  whatever  the  defect  happened  to  be— but  simply  said,  "I 
am  the  expert;  you  asked  me  and  I  am  telling  you,"  not  only  would 
the  court  not  accept  that  testimony,  it  might  very  well  hold  a 
lawyer  in  contempt  even  for  offering  it. 

There  has  to  be  some  kind  of  scientific  basis  for  any  kind  of 
expert  testimony.  The  only  thing  that  resembles  science  in  the  field 
of  mental  health  are  the  patterns  of  symptomatology  that  medicine 
has  identified  over  the  last  century  or  so— actually  a  little  less 
than  that— with  respect  to  these  various  illness.  The  only  thing  we 
really  know  about  schizophrenia  is  how  people  behave  upon  whom 
we  place  that  label.  Other  than  that,  the  label  has  no  significance. 
If  you  then  separate  the  label  from  that  pattern  of  behavior,  then 
the  label  is  entirely  meaningless.  And  I  am  absolutely  convinced 
that  that  is  the  second  cause  of  the  battle  of  the  experts:  The  ex- 
perts have  in  the  past  been  permitted  to  label  anybody  schizo- 
phrenic, or  manic,  or  whatever,  that  they  chose  to. 

So  I  repeat  that,  in  my  opinion,  what  Professor  Morse  has  pro- 
posed is  going  to  increase  the  problem  of  the  battle  of  the  experts, 
is  going  to  increase  confusion,  rather  than  to  reduce  it. 

In  one  of  the  alternative  bills,  1329,  introduced  by  Representative 
Gekas,  there  is  a  provision— in  a  case  in  which  an  issue  of  insanity 
has  been  raised,  as  provided  by  law,  opinion  testimony  as  to  wheth- 
er the  defendant  or  hypothetical  person  in  the  defendant  situation 
lacks  substantial  capacity  to  appreciate  the  criminality  of  his  con- 
duct shall  not  be  admissible. 

I  originally  had  a  provision  like  that  in  that  Missouri  bill  that  1 
have  already  submitted  to  the  committee.  The  prosecutors  objected 
to  it.  There  is  a  problem  here.  The  problem  is  that  if  you  don  t 
permit  the  psychiatric  experts  to  testify  with  respect  to  that  issue. 
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then  what  the  jury  has  is  a  lot  of  psychiatric  evidence  about  the 
person's  craziness  and  nothing  else,  no  way  to  connect  it  with  the 
crime,  no  guidelines  for  the  jury  on  how  to  connect  it  to  the  crime. 
The  result  is  that  the  prosecutors  very  much  fear— and  I  think  it  is 
a  reasonable  fear — that  the  jury  then  will  go  to  the  jury  room  and 
say  that  all  they  heard  is  that  the  guy  was  crazy,  so  he  must  be 
insane. 

I  really  don't  know  what  to  do  about  that.  Technically,  I  agree 
that  they  shouldn't  be  permitted  to  testify  with  respect  to  that 
issue,  because  it  is  an  area  in  which  they  have  no  expertise.  But  if 
you  are  going  to  permit  testimony  about  mental  illness  to  begin 
with,  then  there  is  a  real  problem  with  eliminating  the  ability  of 
the  expert  witness  to  testify  with  respect  to  this. 

Now  let  me  comment  on  a  couple  of  other  provisions  in  the  bill 
1280,  and  in  particular  with  respect  to  the  competence  problem. 

I  agree  with  Professor  Morse — and  inferentially  with  something 
Professor  Golding  said  that  I  will  get  to  in  just  a  moment — that  the 
question  of  competence  is  primarily  a  legal  question.  By  that  I 
mean  that  the  lawyer  is  in  a  better  position  in  most  cases  to  evalu- 
ate the  defendant's  competence  than  any  expert  witness  is  going  to 
be. 

Dr.  McGarry  conducted  a  lengthy  study.  He  tried  to  break  out 
specific  functional  questions  in  an  effort  to  answer  that  general 
standard  of  incapable  of  assisting  his  attorney,  et  cetera.  He  broke 
out  13  criteria,  some  of  which  Professor  Golding  recited  to  you  ear- 
lier. I  am  sorry  that  I  don't  have  the  citation  to  Dr.  McGarry's 
work  at  hand,  but  I  can  provide  it  to  the  committee.* 

If  you  look  at  those  13  criteria  that  McGarry  lists,  it  is  clear  that 
the  defense  lawyer  is  in  a  much  better  position  than  any  expert 
witness  is  going  to  be  to  answer  11  of  those  13  inquiries.  Moreover, 
as  a  plain  matter  of  fact,  he  is  going  to  be  able  to  express  at  least  a 
pretty  good  opinion  about  the  other  two. 

Given  the  difficulties  we  have  with  the  legal  process,  I  simply 
don't  know  how  you  put  the  defense  lawyer  on  the  stand  as  his 
own  witness  to  testify  with  respect  to  his  client's  competence,  so  I 
think  that  expert  opinion  is  still  going  to  have  to  be  taken  with 
regard  to  incompetence. 

But  with  respect  to  bill  1280,  one  of  the  major  problems  I  have  is 
with  that  provision  that  deals  with  the  ability  of  somebody  who 
was  convicted  in  the  past  to  raise  this  issue  of  incompetence  by 
way  of  habeas  corpus. 

In  my  opinion,  if  the  person's  lawyer  in  the  first  trial  is  even 
minimally  competent,  there  is  no  way,  no  chance,  that  an  incompe- 
tent defendant  will  have  gone  through  a  trial  without  the  lawyer 
having  recognized  it.  The  possibilities  of  that  happening,  in  my 
opinion,  are  so  remote  as  to  be  virtually  nonexistent.  If  this  ever 
happens,  it  could  happen  only  if  the  lawyer  was  so  incompetent 
that  the  defendant  ought  to  be  entitled  to  a  new  trial  on  the 
grounds  of  the  incompetence  of  his  attorney.  That  is  the  way  I 
would  put  it. 


'See  Competency  Stand  Trial  and  Mental  Illness  at  99-116  (1973)  (DREW  publication  No.  74- 
103)  [citation  provided  by  Prof.  Gerard]. 
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The  problem  with  the  bill,  as  I  read  it,  is  not  only  that  the  possi- 
bility is  created  of  improper  challenges  to  prior  convictions  in  situ- 
ations in  which  that  is  very  unlikely  to  have  happened,  but,  in  ad- 
dition to  that,  the  bill  relies  primarily  upon  the  opinion  of  expert 
witnesses.  As  Professor  Golding  pointed  out,  there  simply  is  no  nec- 
essary connection  between  mental  illness  on  the  one  hand  and 
competence  on  the  other  hand.  Most  mentally  ill  people  are  per- 
fectly competent  to  stand  trial.  Indeed,  the  paranoid  schizophrenics 
are  not  only  competent,  they  probably  are  hypercompetent  to  stand 
trial  because  of  their  suspicions  about  what  is  going  to  happen  to 
them  and  about  being  sure  that  their  case  gets  presented.  So  I  have 
some  real  difficulty  with  that  part  of  this  bill. 

I  would  support  wholeheartedly  Professor  Golding's  suggestion 
that,  in  any  motion  made  to  determine  the  competence  of  the  de- 
fendant, that  the  lawyer  be  required  to  state  facts,  and  not  simply 
move  pro  forma  for  an  examination.  Defense  lawyers  now  simply 
come  in  and  file  one-paragraph  motions  citing  a  part  of  the  statute 
and,  automatically,  the  examination  is  provided,  which  does  two 
things  in  Missouri— one  of  them  very  bad. 

The  first  thing  it  does  is  automatically  delay  the  trial  date  60 
days.  That  is  exactly  why  most  of  the  lawyers  file  the  motion.  The 
second  thing  it  does  is  even  worse.  We  have  in  Missouri  only  one 
institution  in  which  people  who  are  being  examined  for  competence 
are  sent  for  examination.  The  problem  is  that  that  institution  also 
houses  people  who  have  been  found  not  guilty  by  reason  of  mental 
illness.  It  presents  enormous  problems  to  the  people  who  adminis- 
ter that  institution  to  try  to  keep  these  people  who  are  down  there 
only  for  examination  separated  from  the  people  who  are  there  be- 
cause they  have  been  found  to  be  insane.  It  presents  a  real  problem 
for  the  people  who  administer  the  institution  to  try  to  manage  an 
institution  in  which  you  have  the  criminal  element  that  is  not 
mentally  ill  preying  upon  the  people  who  are  in  the  institution 
who  are  mentally  ill. 

As  a  matter  of  fact,  a  couple  of  years  ago,  a  psychologist  was 
killed  at  Fulton  by  a  truly  deranged  person  because  a  person  who 
was  sent  there  for  examination  persuaded  him  that  if  he  would  just 
kill  that  one  psychologist,  they  would  both  escape.  The  psychologist 
was  the  one  who  was  writing  the  examination  on  the  instigator,  re- 
turning him  for  trial,  finding  him  not  mentally  ill.  So  the  truly 
deranged  patient  picked  up  one  of  these  heavy  floor  buffers  and 
beat  the  psychologist  to  death  with  it. 

That  then  presents  a  problem  for  the  prosecutor.  How  does  he 
prosecute  the  instigator?  The  only  witness  he  has  is  in  the  institu- 
tion and  has  already  been  judged  to  be  crazy. 

So  when  you  set  up  a  system  in  which  institutions  potentially 
house  these  two  different  kinds  of  people,  you  automatically  raise 
real  problems. 

I  wanted  to  make  a  comment  on  Professor  Morses  argument 
about  the  dangerousness 

Mr.  CoNYERS.  Will  you  be  able  to  summarize  so  we  can  conclude 
our  hearing  by  1:30? 

Mr.  Gerard.  Yes;  I  think  so. 

First  of  all,  with  respect  to  this  argument  about  dangerousness. 
When  you  are  dealing  with  people  who  have  been  adjudged  not 
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guilty  by  reason  of  insanity,  in  my  view  those  people  are  dangerous 
by  definition.  They  have  proven  themselves  to  be  dangerous. 

Th0  only  test  we  have  for  determining  dangerousness  right  now 
is  the  person's  past  behavior.  As  a  matter  of  fact,  most  of  the  revi- 
sion that  has  been  done  in  the  civil  commitment  statutes  have  been 
changes  that  have  said  we  have  to  restrict  that  word  "dangerous- 
ness," and  they  restrict  it  to  evidence  of  past  behavior.  So,  in  the 
civil  commitment  process,  we  are  using  past  acts  as  evidence  of 
dangerousness. 

The  argument  that  a  person  who  has  been  acquitted  by  reason  of 
insanity  may  or  may  not  be  dangerous,  it  seems  to  me,  is  ridicu- 
lous. The  separation  between  crimes  and  torts  in  this  country  has 
been  the  difference  between  acts  that  are  dangerous  to  society  and 
acts  that  are  simply  inconvenient.  It  seems  to  me  that  a  person 
who  is  acquitted  by  reason  of  insanity  of  a  felony  is  dangerous  by 
definition. 

I  have  two  other  very  quick  points.  One  is  about  treatment  and 
restrictions  on  treatment.  I  don't  plan  to  address  psychosurgery, 
because  I  agree  with  respect  to  that. 

Let  me  suggest  to  the  committee  that  the  only  known  effective 
treatments  we  have  for  the  serious  mental  illnesses  today  are  ECT, 
drugs  and  behavior  modification.  There  isn't  a  single  reliable  study 
that  has  ever  proved,  for  schizophrenia,  for  mania,  or  for  depres- 
sion, that  psychotherapy  alone  is  of  any  value  whatsoever.  So  when 
you  limit  the  ability  to  administer  ECT  or  drugs— and  it  is  only  a 
short  step  to  include  behavior  modification  in  that  pattern— what 
you  are  doing  is  putting  severe  restraints  on  the  only-forms  of 
treatment  that  are  effective. 

I  believe  that  some  element  of  effectiveness  ought  to  be  built  into 
this  notion  of  treatment,  that  treatment  must  have  some  element 
of  effectiveness  or  else  it  simply  isn't  treatment. 

Finally,  with  respect  to  what  happens  to  people  after  acquittal.  I 
would  like  to  suggest  to  the  committee  a  study  by  a  woman  named 
Rabkin — and  again,  I  can  supply  the  committee  with  that  citation, 
I  don't  have  it  with  me.*  The  article  is  a  survey  of  all  of  those  fol- 
lowup  studies  about  people  who  have  been  acquitted  by  reason  of 
insanity.  There  is  some  real  evidence  that  crazy  people  who  have 
committed  crimes  and  who  have  been  acquitted  by  reason  of  insan- 
ity are  much  more  likely  to  commit  crimes  once  they  are  released 
than  crazy  people  who  have  not  committed  crimes  in  the  past. 

Mr.  CoNYERS.  Are  there  any  questions? 

[No  response.] 

Mr.  CoNYERS.  Thank  you  very  much,  sir.  We  appreciate  your 
being  here.  Professor  Gerard.  We  look  forward  to  any  supplemen- 
tary materials  you  might  want  to  submit. 

Mr.  Gerard.  Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Gerard  follows:] 


'  Rabkin,  "Criminal  Behavior  of  Discharged  Mental  Patients:  A  Critical  Appraisal  of  the  Re- 
search," 86  Psychological  Bulletin  1  (1979)  [citation  provided  by  Prof.  Gerard]. 
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Popular  dissatisfaction  with  the  operation  of  the  insanity 
defense  has  been  evident  for  some  time,  long  before  the  verdict 
in  the  Hinckley  trial.   The  root  cause  of  that  dissatisfaction 
can  be  traced  to  domination  by  so-called  experts  of  two  related 
but  distinct  issues  raised  by  the  insanity  defense:  (1)  What 
mental  illnesses  are  serious  enough  to  justify  excusing  a  person 
from  the  consequences  of  his  criminal  act?  and  (2)  How  can  we 
be  sure  that  this  defendant  is  afflicted  with  such  an  illness? 

I  believe  not  only  that  there  is  no  need  for  the  so-called 
experts  to  control  the  resolution  of  these  issues,  but  even 
more  that  legislation  can  and  should  prevent  them  from  doing  so. 

The  details  of  this  argument  rely  upon  a  number  of  funda- 
mental propositions  which  ought  to  be  stated  explicitly.   First, 
it  is  for  the  people,  through  their  elected  representatives,  to 
say  what  illnesses  are  serious  enough  to  justify  excusing  a 
person  from  the  consequences  of  his  criminal  act.   This  is  a 
question  of  social  policy,  not  a  question  of  scientific  expertise. 
The  entire  legal  structure  rests  on  the  proposition  that  people 
are  free  to  choose  their  conduct  and  are  responsible  for  the 
consequences  of  it.   If  exceptions  to  that  underlying  proposition 
are  to  be  made,  they  should  be  made  by  the  people  collectively, 
not  by  some  self-appointed  group  of  experts. 

Second,  since  we  are  talking  about  exceptions  to  rules  that 
society  applies  to  everyone  above  the  age  of  discretion  --  the 
criminal  law  --  I  believe  that  society  is  entitled  to  insist  that 
the  exception  come  into  play  only  when  it  is  reasonably  certain 
that  the  defendant  claiming  the  benefit  of  the  exception  is  in 
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fact  the  kind  of  person  that  society  intended  to  be  excused. 

As  things  stand  now,  the  people  are  denied  a  voice  in 
either  decision.   The  expert  who  is  permitted  to  testify  that 
a  person  suffering  from  "transient  situational  disturbance" 
(for  example)  qualifies  for  the  insanity  defense  is  in  fact 
being  allowed  to  decide  which  "illnesses"  qualify  as  an  excusing 
condition.   And  he  is  allowed  to  make  that  decision  despite  the 
fact  that  the  people  never  delegated  their  authority  to  make  it 
to  him  and  have  no  means  whatever  to  control  his  exercise  of 
that  usurped  authority. 

Similarly,  when  a  so-called  expert  is  allowed  to  pin  any 
label  he  wishes  on  a  defendant  --  when  (for  example)  he  is 
allowed  to  diagnose  a  defendant  as  schizophrenic  when  that  de- 
fendant has  none  of  the  classical  symptoms  of  schizophrenia  -- 
the  people's  authority  to  limit  the  defense  is  likewise  usurped. 
Perhaps  an  illustration  would  help.   Suppose  a  defendant  with  a 
120  I.Q.  score  and  a  college  degree  in  physics  pleads  insanity 
based  upon  profound  mental  retardation.   I  think  we  can  agree 
that  almost  everyone  believes  that  profound  retardation  ought  to 
qualify  for  the  defense.   But  suppose  the  so-called  expert  testi- 
fies that  in  his  opinion  the  defendant  is  profoundly  retarded 
despite  his  I.Q.  and  college  degree.   The  defendant  is,  according 
to  the  expert,  profoundly  retarded  "because  I  say  so,  and  I  am 
the  expert."   The  flaw  in  this  extreme  case  is  easy  enough  to 
recognize.   But  it  is  the  same  flaw  that  infects  the  case  involving 
schizophrenia . 

So  the  real  question  raised  by  proposals  to  modify  the 
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insanity  defense,  in  my  view,  boils  down  to  this:   Is  it 
possible  to  draft  a  statute  that  both  (1)  confines  the  defense 
to  those  relatively  few  serious  illnesses  that  truly  interfere 
with  a  person's  ability  to  make  responsible  choices,  and  (2)  con- 
fines expert  testimony  in  such  a  way  as  to  insure  that  any  de- 
fendant found  not  guilty  by  reason  of  insanity  does  in  fact 
actually  suffer  from  one  of  those  illnesses?   I  believe  the 
answer  is  yes.   I  do  not  claim,  by  the  way,  that  the  task  is  an 
easy  one;  it  is  not  easy.   But  it  is  possible. 

First,  as  to  the  kind  of  illnesses.   I  have  no  doubt  at 
all  that  a  vast  majority  of  the  people  agree  basically  about  the 
kinds  of  illnesses  that  ought  to  qualify.   In  the  first  place, 
the  illness  ought  to  be  of  the  kind  that  characteristically  in- 
terferes with  the  making  of  responsible  decisions.   Put  another 
way,  interference  with  the  decision-making  process  ought  to  be 
the,  or  at  least  one  of  the,  essential  symptoms  of  the  illness. 
In  the  second  place,  that  characteristic  ought  to  result  from 
some  malfunction  internal  to  the  individual.   In  other  words,  an 
individual  who  simply  chooses  to  break  the  law  consistently  should 
not  be  included;  there  must  be  some  reason  to  believe  that  there 
is  something  wrong  with  the  individual.   And,  finally,  that  mal- 
function must  be  something  that  happened  to  the  individual ,  not 
something  he  brought  upon  himself.   Voluntary  intoxication,  for 
example,  whether  with  alcohol  or  some  other  drug,  manifestly  in- 
terferes with  the  decision-making  process,  but  it  should  not 
excuse  because  the  person  brought  it  upon  himself. 

It  is  possible  to  identify  the  few  illnesses  that  meet  all 
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three  of  these  requirements.   They  can  be  identified  by  name: 
schizophrenia,  the  affective  disorders  (mania  and  depression), 
senile  dementia,  and  profound  mental  retardation  will  cover 
virtually  all  of  the  deserving  cases.   Alternatively,  and  with 
only  a  little  loss  in  precision,  they  can  be  identified  by 
characteristics  that,  in  one  form  or  another,  they  have  in 
common:  the  presence  of  hallucinations,  delusions,  autistic 
thinking,  etc. 

How  can  the  illnesses  that  meet  the  three  requirements  be 
identified?   By  reading  the  third  edition  of  the  Diagnostic  and 
Statistical  Manual  (DSM-III)  of  the  American  Psychiatric  Associa- 
tion (and  other  works  of  those  psychiatrists  who  for  years  have 
been  trying  to  impose  the  same  standards  of  classification  upon 
mental  "illnesses"  that  are  imposed  by  medicine  generally  upon 
physical  "illnesses")  to  discover  what  is  known  about  each  of  the 

"disorders"  discussed,  and  selecting  only  those  that  meet  the 

f  ,1 
r*equirements . 

But  simply  listing  the  qualifying  illnesses  will  not  accom- 
plish the  goal  if  so-called  experts  remain  free  to  paste  any  of 
the  qualifying  labels  on  anyone  they  choose.   Which  brings  us  to 
the  second  problem  of  imposing  standards  of  admissibility  upon 
expert  testimony. 

Recognizing  that  there  are  many  who  would  disagree,  I  never- 
theless believe  that  society,  when  it  decides  that  exceptions 
to  the  universal  mandates  of  the  criminal  law  are  desirable,  is 
entitled  to  insist  that  those  exceptions  be  available  only  when 
it  is  as  certain  as  human  beings  can  ever  be  that  the  exception 
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is  justified.   I  believe,  in  other  words,  that  society  is  entitled 
to  insist  that  the  insanity  defense  be  available  only  when  it  is 
reasonably  certain  that  the  particular  defendant  does  in  fact 
suffer  from  one  of  the  qualifying  illnesses. 

How  can  we  be  certain?   By  using  what  the  DSM-III  calls 
"research  diagnostic  criteria."   These  are  criteria  laid  down 
by  mental  health  professionals  themselves  that  are  required  to 
be  met  when  the  mental  health  professionals  want  to  be  certain 
that  a  diagnosis  is  correct.   All  the  legislature  need  do  is 
require  the  courts  to  employ  the  same  criteria  that  the  profes- 
sionals have  imposed  upon  themselves. 

In  practice,  this  requirement  would  work  out  in  something 
like  the  following  manner.   Any  expert  witness  offered  by  the 
defendant  would  be  required  to  give  a  summary  of  his  testimony 
outside  the  presence  of  the  jury.   He  would  first  be  required  to 
offer  a  diagnosis  of  one  of  the  qualifying  illnesses.   He  then 
would  pe    required  to  support  that  diagnosis  with  evidence  that 
the  defendant  manifests  substantially  all  of  the  symptoms  of  the 
qualifying  illness  required  by  the  research  diagnostic  criteria 
of  the  DSM-III.   Unless  the  witness'  proposed  testimony  met  both 
of  these  requirements,  it  would  be  excluded. 

I  qualified  the  requirement  by  saying  "substantially"  all 
of  the  symptoms.   This  clearly  introduces  some  uncertainty.   But 
I  believe  the  uncertainty  is  tolerable  and  necessary.   Diagnosis 
is  still  not  an  exact  science,  although  it  comes  closer  to  being 
one  than  many  critics  will  adr^iit.   But  there  will  be  occasions 
in  which  the  diagnostician  will  be  unable  to  elicit  a  certain 
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symptom  although  he  is  certain  that  it  is  present.   The  quali- 
fication is  intended  to  cover  this  situation.   But  the  uncertainty 
will  be  minimal.   And  the  jury's  attention  will  then  be  focused 
on  a  relatively  precise  question  (does  this  defendant  hallucinate) 
rather  than  on  a  general  one  (is  this  defendant  mentally  ill). 

I  appreciate  very  much  the  opportunity  to  appear  today. 
I  realize  that  I  have  provided  only  the  sketchiest  of  outlines, 
and  therefore  would  be  glad  to  try  to  clarify  any  matters  about 
which  my  testimony  has  been  less  than  clear,  and  to  try  to  respond 
to  any  criticisms  you  might  have. 
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AN  ACT 

To  repeal  sections  552.010  and  552.060,  RSMo  1978,  and  sections 
552.020,  552.030,  552.040,  552.080  and  552.090,  RSMo  Supp. 
1982,  relating  to  criminal  proceedings  involving  mental 
illness,  and  to  enact  in  lieu  thereof  six  new  sections  relating 
to  the  same  subject,  with  penalty  provisions. 


Be  it  enacted  by  the  General  Assembly  of  the  State  of  Missouri,  as  follows: 

Section  1.     Sections  552.010  and  552.060,  RSMo  1978, 

2  and  sections  552.020,  552.030,  552.040,  552.080  and  552.090, 

3  RSMo  Supp.  1982,  are  repealed  and  six  new  sections  enacted 

4  in  lieu  thereof,  to  be  known  as  sections  552.010,  552.020, 

EXPLANATION— Matter  enclosed  in  bold-faced  brackets  [thus]  in  this  bill 

is  not  enacted  and  is  intended  to  be  omitted  in  the  law. 
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5  552.030,  552.040,  552.060,  and  552.080,  to  read  as  follows: 

552.010.     1.  The  terms  "mental  disease  or  defect"  as 

2  used  in  this  chapter  shall  be  limited  to  the  diagnostic 

3  categories  of  schizophrenia;  major  affective  disorder;  mild, 

4  moderate,  severe  or  profound  mental  retardation;  the 

5  organic  brain  syndromes  of  delirium,  dementia,  and  atyp- 

6  ical  or  mixed  organic  brain  syndrome,  including  epilepsy; 

7  or  a  psychotic  disorder  similar  to  these  diagnostic  cate- 

8  gories  which  is  manifested  by  delusions,  hallucinations, 

9  mania,  severe  depression,  delirium  or  dementia.  They  do 

10  not  include  an  abnormality  manifested  only  by  repeated 

11  criminal  or  otherwise  antisocial  conduct,  whether  or  not 

12  such  abnormality  may  be  included  under  mental  illness, 

13  mental  disease  or  defect  in  some  classifications  of  mental 

14  abnormality  or  disorder.  The  terms  "mental  disease  or 

15  defect"  do  not  include  alcoholism  without  psychosis  or 

16  drug  abuse  without  psychosis. 

17  2.  A  diagnosis  of  or  testimony  concerning  mental 

18  disease  or  defect  shall  not  be  admissible  in  a  criminal 

19  proceeding  unless  it  satisfies  the  diagnostic  criteria  in  The 

20  Diagnostic  and  Statistical  Manual  of  Mental  Disorders, 

2 1  third  edition,  of  The  American  Psychiatric  Association,  for 

22  the  diagnostic  categories  listed  in  subsection  1  of  this 

23  section,  unless  the  disorder  is  a  psychosis  similar  to  the 

24  diagnostic  categories  listed  in  subsection  1  of  this  section 

25  and  is  manifested  by  delusions,  hallucinations,  mania, 

26  severe  depression,  delirium  or  dementia.  If  the  diagnostic 

27  criteria  in  The  Diagnostic  and  Statistical  Manual  for  Mental 

28  Disorders  of  the  American  Psychiatric  Association  are 

29  changed  or  amended,  the  changed  or  amended  criteria  shall 

30  control  unless  the  department  of  mental  health  objects  to 

31  the  changes  or  amendments.  In  that  case,  the  department 

32  shall  publish  the  reasons  for  objection  and  afford  all 

33  interested  parties  an  opportunity  to  be  heard.  At  the  con- 

34  elusion  of  the  hearing,  the  department  shall  publish  its 
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35  decision,  which  shall  be  final  unless  altered  by  statute. 

36  Upon  publication  of  objections  any  changes  or  amendments 

37  are  stayed  until  the  department  publishes  its  decision. 

38  3.  No  witness  shall  be  qualified  as  an  expert  to  de- 

39  termine  the  mental  condition  of  the  defendant  unless  that 

40  witness  is  a  psychiatrist  or  psychologist  as  defined  in 

41  section  632.005,  RSMo,  or  a  physician  with  a  minimum  of 

42  one  year  training  or  experience  in  providing  treatment  or 

43  services  to  mentally  retarded  or  mentally  ill  individuals. 

44  4 .  In  a  criminal  proceeding  to  determine  if  the  defendant 

45  is  mentally  fit  to  proceed,  the  testimony  of  witnesses 

46  qualified  as  experts  to  determine  the  mental  condition  of 

47  persons  shall  be  limited  to: 

48  (1)  A  diagnosis  or  rebuttal  to  a  diagnosis  that  the 

49  defendant  presently  has  a  mental  disease  or  defect  and  the 

50  basis  thereof; 

5 1  (2)  An  opinion  or  rebuttal  to  an  opinion  that  the  conduct 

52  of  the  defendant,  as  supported  by  competent  evidence,  is 

53  consistent  or  inconsistent  with  the  conduct  of  persons 

54  suffering  from  the  mental  disease  or  defect  diagnosed  in 

55  subdivision  (1)  of  this  subsection; 

56  (3)  An  opinion  based  upon  a  reasonable  degree  of 

57  medical  or  psychological  certainty  as  to  whether  the  de- 

58  fendant,  as  a  result  of  the  mental  disease  or  defect  diagnosed 

59  in  subdivision  (1)  of  this  subsection  lacks  the  capacity  to 

60  understand  the  proceedings  against  him  or  to  assist  in  his 

61  defense; 

62  (4)  A  recommendation  as  to  whether  the  defendant 

63  should  be  held  in  custody  in  a  suitable  hospital  facility  for 

64  treatment  pending  determination  by  the  court  of  mental 

65  fitness  to  proceed; 

66  (5)  A  recommendation  as  to  whether  the  defendant,  if 

67  found  by  the  court  to  be  mentally  fit  to  proceed  should  be 

68  detained  in  a  suitable  hospital  facility  for  treatment  pend- 

69  ing  further  proceedings;  and 
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70  (6)  An  opinion,  if  the  defendant  lacks  mental  fitness  to 

71  proceed,  as  to  whether  there  is  a  substantial  probability 

72  that  the  defendant  will  attain  the  mental  fitness  to  proceed 

73  in  the  foreseeable  future. 

74  5.  In  a  criminal  proceeding  to  determine  if  the  defendant 

75  is  or  is  not  responsible  for  criminal  conduct,  testimony  of 

76  witnesses  qualified  as  experts  to  determine  the  mental 

77  condition  of  persons  shall  be  limited  to: 

78  (1)  A  diagnosis  or  rebuttal  to  a  diagnosis  that  the 

79  defendant  presently  has  a  mental  disease  or  defect  and  that 

80  the  defendant  had  that  mental  disease  or  defect  at  the  time  of 

81  the  offense  charged.  Testimony  that  the  defendant  had  a 

82  mental  disease  or  defect  at  the  time  of  the  offense  charged 

83  shall  not  be  admissible  unless  the  expert  witness  also 

84  testifies  that  the  defendant  presently  has  the  same  mental 

85  disease  or  defect  or  the  same  mental  disease  or  defect  in 

86  remission; 

87  (2)  An  opinion  or  rebuttel  to  an  opinion  that  the  conduct 

88  of  the  defendant,  as  supported  by  competent  evidence,  is  or 

89  was  consistent  or  inconsistent  with  the  conduct  of  persons 

90  suffering  from  the  mental  disease  or  defect  diagnosed  in 

91  subdivision  (1)  of  this  subsection; 

92  (3)  A  recommendation  that  the  defendant  be  held  in  a 

93  suitable  hospital  facility  for  treatment  pending  further 

94  proceedings;  and 

95  (4)  An  opinion  based  upon  a  reasonable  degree  of 

96  medical  or  psychological  certainty  whether  the  defendant, 

97  at  the  time  of  the  offense,  as  a  result  of  mental  disease  or 

98  defect  did  or  did  not  know  or  appreciate  the  nature,  quality 

99  or  wrongfulness  of  his  conduct. 

100  6.  Notwithstanding  any  provisions  of  law  to  the  con- 

101  trary  an  expert  opinion  on  the  mental  condition  of  the 

102  defendant  shall  not  be  admissible  in  any  criminal  pro- 

103  ceeding  to  determine  whether  the  defendant  did  or  did  not 

104  form  a  culpable  mental  state. 
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105  7.  In  a  criminal  proceeding  to  determine  if  the  defendant 

106  is  or  is  not  responsible  for  criminal  conduct,  the  court,  out 

107  of  the  hearing  of  the  jury,  shall  first  determine  whether  the 

108  proffered  witnesses  and  evidence  are  admissible  under  the 

109  limitations  of  this  section. 

552.020.     1 .  No  person  who  as  a  result  of  mental  disease 

2  or  defect  lacks  capacity  to  understand  the  proceedings 

3  against  him  or  to  assist  in  his  own  defense  shall  be  tried, 

4  convicted  or  sentenced  for  the  commission  of  an  offense  so 

5  long  as  the  incapacity  endures. 

6  2.  Whenever  any  judge  has  reasonable  cause  to  believe 

7  that  the  defendant  lacks  mental  fitness  to  proceed  he  shall, 

8  upon  his  own  motion  or  upon  motion  filed  by  the  state  or  by 

9  or  on  behalf  of  the  defendant,  by  order  of  record,  appoint  one 

10  or  more  private  psychiatrists  or  psychologists  as  defined 

11  in  section  632.005,  RSMo,  or  a  physician  with  a  minimum  of 

12  one  year  training  or  experience  in  providing  treatment  or 

13  services  to  mentally  retarded  or  mentally  ill  individuals, 

14  who  are  neither  employees  or  contractors  of  the  department 

15  of  mental  health  for  purposes  of  performing  the  examina- 

16  tion  in  question,  to  examine  the  defendant;  or  shall  direct 

17  the  director  to  have  the  defendant  so  examined  by  one  or 

18  more  psychiatrists  or  psychologists  as  defined  in  section 

19  632.005,  RSMo,  or  a  physician  with  a  minimum  of  one  year 

20  training  or  experience  in  providing  treatment  or  services 

21  to  mentally  retarded  or  mentally  ill  individuals.  The  order 

22  shall  direct  that  a  written  report  or  reports  of  such  ex- 

23  amination  be  filed  with  the  clerk  of  the  court.  No  private 

24  physician,  psychiatrist  or  psychologist  shall  be  appointed 

25  by  the  court  unless  he  has  consented  to  act.  Examinations 

26  ordered  hereunder  shall  be  made  at  such  time  and  place  and 

27  under  such  conditions  as  the  court  deems  proper;  except, 

28  that  if  the  order  directs  the  director  of  the  department  to 

29  have  the  defendant  examined,  the  director,  or  his  designee, 

30  shall  determine  the  time,  place  and  conditions  under  which 


457 


.B.  292  6 

3 1  the  examination  shall  be  conducted.  The  order  may  include 

32  provisions  for  the  interview  of  witnesses.  The  department 

33  shall  establish  standards  and  provide  training  for  those 

34  individuals  performing  examinations  pursuant  to  this 

35  section  and  section  552.030.  No  individual  who  is  employed 

36  by  or  contracts  with  the  department  shall  be  designated  to 

37  perform  an  examination  pursuant  to  this  chapter  unless 

38  the  individual  meets  the  qualifications  so  established  by 

39  the  department.  Any  examination  performed  pursuant  to 

40  this  subsection  shall  be  completed  and  filed  with  the  court 

41  within  sixty  days  of  the  order  unless  the  court  for  good 

42  cause  orders  otherwise.  Nothing  in  this  section  or  section 

43  552.030  shall  be  construed  to  permit  psychologists  to  engage 

44  in  any  activity  not  authorized  by  chapter  337,  RSMo. 

45  3.  A  report  of  the  examination  shall  include: 

46  (1)  Detailed  findings; 

47  (2)  An  opinion  as  to  whether  the  defendant  has  a  mental 

48  disease  or  defect; 

49  (3)  An  opinion  based  upon  a  reasonable  degree  of 

50  medical  or  psychological  certainty  as  to  whether  the  de- 

51  fendant,  as  a  result  of  a  mental  disease  or  defect,  lacks 

52  capacity  to  understand  the  proceedings  against  him  or  to 

53  assist  in  his  own  defense; 

54  (4)  A  recommendation  as  to  whether  the  defendant 

55  should  be  held  in  custody  in  a  suitable  hospital  facility  for 

56  treatment  pending  determination,  by  the  court,  of  mental 

57  fitness  to  proceed;  and 

58  (5)  A  recommendation  as  to  whether  the  defendant,  if 

59  found  by  the  court  to  be  mentally  fit  to  proceed  should  be 

60  detained  in  such  hospital  facility  pending  further  pro- 

61  ceedings. 

62  4.  If  the  report  contains  the  recommendation  that  the 

63  defendant  should  be  committed  to  or  held  in  a  suitable 

64  hospital  facility  pending  determination  of  the  issue  of 

65  mental  fitness  to  proceed,  and  if  the  defendant  is  not 
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66  admitted  to  bail,  or  released  on  other  conditions,  the  court 

67  may  order  that  the  defendant  be  committed  to  or  held  in  a 

68  suitable  hospital  facility  pending  determination  of  the 

69  issue  of  mental  fitness  to  proceed. 

70  5.  The  clerk  of  the  court  shall  deliver  copies  of  the 

71  report  to  the  prosecuting  or  circuit  attorney  and  to  the 

72  defendant  or  his  counsel.  Within  ten  days  after  the  filing  of 

73  the  report,  both  the  defendant  and  the  state  shall,  upon 

74  written  request,  be  entitled  to  an  order  granting  them  an 

75  examination  of  the  defendant  by  a  psychiatrist  or  psy- 

76  chologist  as  defined  in  section  632.005,  RSMo,  or  a  physician 

77  with  a  minimum  of  one  year  training  or  experience  in 

78  providing  treatment  or  services  to  mentally  retarded  or 

79  mentally  ill  individuals,  of  their  own  choosing  and  at  their 

80  own  expense.  An  examination  performed  pursuant  to  this 

81  subsection  shall  be  completed  and  a  report  filed  with  the 

82  court  within  sixty  days  unless  the  court,  for  good  cause, 

83  orders  otherwise.  A  copy  shall  be  furnished  the  opposing 

84  party. 

85  6.  If  neither  the  state  nor  the  defendant  nor  his  counsel 

86  requests  a  second  examination  relative  to  fitness  to  proceed 

87  or  contests  the  findings  of  the  report  referred  to  in  sub- 

88  sections  2  and  3  of  this  section,  the  court  may  make  a 

89  determination  and  finding  on  the  basis  of  the  report  filed  or 

90  may  hold  a  hearing  on  its  own  motion.  If  any  such  opinion 

91  is  contested  the  court  shall  hold  a  hearing  on  the  issue.  The 

92  report  or  reports  may  be  received  in  evidence  at  any 

93  hearing  on  the  issue  but  the  party  contesting  any  opinion 

94  therein  shall  have  the  right  to  summon  and  to  cross- 

95  examine  the  examiner  who  rendered  such  opinion  and  to 

96  offer  evidence  upon  the  issue. 

97  7.  If  the  court  determines  that  the  defendant  has  mental 

98  fitness  to  proceed  and  does  not  admit  the  defendant  to  bail, 

99  or  release  him  on  other  conditions,  the  court  may  order  that 
100    the  defendant  be  committed  to  or  held  in  a  suitable  facility 
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101  pending  further  proceedings. 

102  8.  If  the  court  determines  that  the  defendant  lacks 

103  mental  fitness  to  proceed,  the  criminal  proceedings  shall  be 

104  suspended  and  the  court  shall  commit  him  to  the  director  of 

105  the  department  of  mental  health. 

106  9.  The  issue  of  the  mental  fitness  to  proceed  after 

107  commitment  under  subsection  8  of  this  section  may  also  be 

108  raised  by  a  motion  filed  by  the  director  of  the  department  of 

109  mental  health  or  by  the  state,  alleging  the  mental  fitness  of 

1 10  the  accused  to  proceed,  A  report  relating  to  the  issue  of  the 

111  accused's  mental  fitness  to  proceed  may  be  attached  thereto. 

1 12  If  the  motion  is  not  contested  by  the  accused  or  his  counsel 

1 13  or  if  after  a  hearing  on  a  motion  the  court  finds  the  accused 

1 14  mentally  fit  to  proceed,  or  if  he  is  ordered  discharged  from 

115  the  director's  custody  upon  a  habeas  corpus  hearing,  the 

116  criminal  proceedings  shall  be  resumed. 

117  10.  The  following  provisions  shall  apply  after  a  com- 

118  mitment  as  provided  in  this  section: 

119  (1)  Six  months  after  such  commitment,  the  court  which 

120  ordered  the  defendant  committed  shall  order  an  examina- 

121  tion  by  the  head  of  the  facility  in  which  the  defendant  is 

122  committed,  or  a  qualified  designee,  to  ascertain  whether  the 

123  defendant  is  mentally  fit  to  proceed  and  if  not,  whether 

124  there  is  a  substantial  probability  that  the  defendant  will 

125  attain  the  mental  fitness  to  proceed  to  trial  in  the  foresee- 

126  able  future.  The  order  shall  direct  that  written  report  or 

127  reports  of  the  examination  be  filed  with  the  clerk  of  the 

128  court  and  the  clerk  shall  deliver  copies  to  the  prosecuting 

129  attorney  or  circuit  attorney  and  to  the  defendant  or  his 

130  counsel.  The  report  required  by  this  subsection  shall  con- 

131  form  to  the  requirements  under  subsection  3  of  this  section 

132  with  the  additional  requirement  that  it  include  an  opinion, 

133  if  the  defendant  lacks  mental  fitness  to  proceed,  as  to 

134  whether  there  is  a  substantial  probability  that  the  defendant 

135  will  attain  the  mental  fitness  to  proceed  in  the  foreseeable 
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136  future. 

137  (2)  Within  five  days  after  the  filing  of  the  report,  both 

138  the  defendant  and  the  state  shall,  upon  written  request,  be 

139  entitled  to  an  order  granting  them  an  examination  of  the 

140  defendant  by  a  psychiatrist  or  psychologist  as  defined  in 

141  section  632.005,  RSMo,  or  a  physician  with  a  minimum  of 

142  one  year  training  or  experience  in  providing  treatment  or 

143  services  to  mentally  retarded  or  mentally  ill  individuals,  of 

144  their  own  choosing  and  at  their  own  expense.  An  examina- 

145  tion  performed  pursuant  to  this  subdivision  shall  be  com- 

146  pleted  and  filed  with  the  court  within  sixty  days  unless  the 

147  court,  for  good  cause  orders.  A  copy  shall  be  furnished  to 

148  the  opposing  party. 

149  (3)  If  neither  the  state  nor  the  defendant  nor  his  counsel 

150  requests  a  second  examination  relative  to  fitness  to  proceed 

151  or  contests  the  findings  of  the  report  referred  to  in  sub- 

152  division  (1)  of  this  subsection  the  court  may  make  a 

153  determination  and  finding  on  the  basis  of  the  report  filed,  or 

154  may  hold  a  hearing  on  its  own  motion.  If  any  such  opinion 

155  is  contested  the  court  shall  hold  a  hearing  on  the  issue.  The 

156  report  or  reports  may  be  received  in  evidence  at  any 

157  hearing  on  the  issue  but  the  party  contesting  any  opinion 

158  therein  relative  to  fitness  to  proceed  shall  have  the  right  to 

159  summon  and  to  cross-examine  the  examiner  who  rendered 

160  such  opinion  and  to  offer  evidence  upon  the  issue. 

161  (4)  If  the  defendant  is  found  mentally  fit  to  proceed  the 

162  criminal  proceedings  shall  be  resumed. 

163  (5)  If  it  is  found  the  defendant  lacks  mental  fitness  to 

164  proceed  but  there  is  a  substantial  probability  the  defendant 

165  will  be  mentally  fit  to  proceed  in  the  reasonably  foreseeable 

166  future  the  court  shall  continue  such  commitment  for  a 

167  period  not  longer  than  six  months  after  which  the  court 

168  shall  reinstitute  the  proceedings  required  under  subdi- 

169  vision  (1)  of  this  subsection. 

170  (6)  If  it  is  found  that  the  defendant  lacks  mental  fitness 
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171  to  proceed  and  there  is  no  substantial  probability  that  the 

172  defendant  will  be  mentally  fit  to  proceed  in  the  reasonably 

173  foreseeable  future,  the  court  shall  dismiss  the  charges  and 

174  the  defendant  shall  be  discharged,  unless  proper  proceed- 

175  ings  have  been  filed  under  chapter  632  or  chapter  475, 

176  RSMo,  in  which  case  those  sections  and  no  others  will  be 

177  applicable.  The  probate  division  of  the  circuit  court  shall 

178  have  concurrent  jurisdiction  over  the  defendant  upon  the 

179  filing  of  a  proper  pleading  to  determine  if  the  defendant 

180  shall  be  involuntarily  detained  under  chapter  632,  RSMo,  or 

181  to  determine  if  the  defendant  shall  be  declared  incompetent 

182  under  chapter  475,  RSMo,  and  approved  for  admission  by 

183  the  guardian  under  section  632.120  or  633.120,  RSMo,  to  a 

184  mental  health  or  retardation  facility.  The  criminal  charges 

185  shall  be  dismissed  when  the  court  makes  its  finding  on 

186  whether  the  defendant  is  mentally  ill  and  should  be  com- 

187  mitted  or  whether  he  is  incompetent  and  should  have  a 

188  guardian  appointed. 

189  11.  The  result  of  any  examinations  made  pursuant  to 

190  this  section  shall  not  be  a  public  record  or  open  to  the 

191  public. 

192  12.  No  statement  made  by  the  defendant  in  the  course  of 

193  any  examination  or  treatment  pursuant  to  this  section  and 

194  no  information  received  by  any  examiner  or  other  person  in 

195  the  course  thereof,  whether  such  examination  or  treatment 

196  was  made  with  or  without  the  consent  of  the  defendant  or 

197  upon  his  motion  or  upon  that  of  others,  shall  be  admitted  in 

198  evidence  against  the  defendant  on  the  issue  of  guilt  in  any 

199  criminal  proceeding  then  or  thereafter  pending  in  any 

200  court,  state  or  federal. 

552.030.     1.  A  person  is  not  responsible  for  criminal 

2  conduct  if  at  the  time  of  such  conduct  as  a  result  of  mental 

3  disease  or  defect  he  did  not  know  or  appreciate  the  nature, 

4  quality  or  wrongfulness  of  his  conduct. 

5  2.  Except  as  provided  in  subsection  5  of  this  section, 
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6  evidence  of  mental  disease  or  defect  excluding  responsi- 

7  bility  shall  not  be  admissible  at  a  trial  of  the  defendant 

8  unless  the  defendant  within  twenty-one  days  of  arraign- 

9  ment  files  written  notice  of  his  purpose  to  rely  on  such 

10  defense.  Such  notice  shall  not  deprive  the  defendant  of 

1 1  other  defenses.  The  state  may  accept  the  defense  of  mental 

12  disease  or  defect  excluding  responsibility,  whether  raised 

13  by  plea  or  written  notice.  Upon  the  state's  acceptance  of  the 

14  defense  of  mental  disease  or  defect  excluding  responsi- 

15  bility,  the  court  shall  proceed  to  order  the  commitment  of 

16  the  defendant  as  provided  in  section  552.050  and  further 

17  proceedings  shall  be  had  regarding  the  confinement  and 

18  release  of  the  defendant  as  provided  in  that  section. 

19  3 .  If  the  defendant  has  filed  written  notice  of  his  purpose 

20  to  rely  on  the  defense  of  not  guilty  by  reason  of  mental 

21  disease  or  defect,  excluding  responsibility,  within  twenty- 

22  one  days  of  arraignment  as  provided  in  subsection  2  of  this 

23  section,  and  such  defense  has  not  been  accepted  as  therein 

24  provided,  the  court  upon  motion  of  either  the  state  or  the 

25  defendant  shall  conduct  a  hearing  unless  waived  by  both 

26  parties,  to  determine  if  a  mental  examination  shall  be 

27  ordered.  A  mental  examination  shall  not  be  ordered  unless 

28  there  may  be  reasonable  cause  to  believe  the  defendant  was 

29  not  responsible  for  criminal  conduct  by  reason  of  mental 

30  disease  or  defect  at  the  time  of  the  offense  charged.  At  the 

31  hearing  the  court  shall  relax  the  rules  of  evidence  to  admit 

32  evidence,  including  letters,  affidavits,  and  other  material 

33  that  would  not  be  admissible  in  an  adversary  criminal  trial. 

34  Both  parties  shall  have  the  right  to  summon  and  cross- 

35  examine  witnesses.  If  the  hearing  is  waived  by  both  parties, 

36  a  finding  of  reasonable  cause  to  believe  the  defendant  was 

37  not  responsible  for  criminal  conduct  by  reason  of  mental 

38  disease  or  defect  at  the  time  of  the  offense  shall  be  entered. 

39  A  finding  of  reasonable  cause  to  believe  the  defendant  was 

40  not  responsible  for  criminal  conduct  by  reason  of  mental 
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41  disease  or  defect  at  the  time  of  the  offense,  either  after  a 

42  hearing  or  waiver  of  hearing  under  this  subsection,  shall 

43  not  be  admissible  in  the  trial  of  the  defendant. 

44  4.  If  the  court  finds  there  is  reasonable  cause  to  believe 

45  the  defendant  was  not  responsible  for  criminal  conduct  by 

46  reason  of  mental  disease  or  defect,  it  shall  by  order  of 

47  record,  appoint  one  or  more  private  psychiatrists  or  psy- 

48  chologists  as  defined  in  section  632.005,  RSMo,  or  a  physi- 

49  cian  with  a  minimum  of  one  year  training  or  experience  in 

50  providing  treatment  or  services  to  mentally  retarded  or 

51  mentally  ill  individuals,  who  are  neither  employees  or 

52  contractors  of  the  department  of  mental  health  for  purposes 

53  of  performing  the  examination  in  question,  to  examine  the 

54  defendant  or  shall  direct  the  director,  or  his  designee,  to 

55  have  the  defendant  so  examined  by  one  or  more  psychia- 

56  trists  or  psychologists  as  defined  by  section  632.005,  RSMo, 

57  or  a  physician  with  a  minimum  of  one  year  training  or 

58  experience  in  providing  treatment  or  services  to  mentally 

59  retarded  or  mentally  ill  individuals,  and  designated  by  the 

60  director,  or  his  designee,  as  qualified  to  perform  examina- 

61  tions  pursuant  to  this  chapter.  The  order  shall  direct  that 

62  written  report  or  reports  of  such  examination  be  filed  with 

63  the  clerk  of  the  court.  No  private  psychiatrist,  psychologist, 

64  or  a  physician  shall  be  appointed  by  the  court  unless  he  has 

65  consented  to  act.  Examinations  ordered  hereunder  shall  be 

66  made  at  such  time  and  place  and  under  such  conditions  as 

67  the  court  deems  proper;  except,  that  if  the  order  directs  the 

68  director  to  have  the  defendant  examined,  the  director,  or  his 

69  designee,  shall  determine  the  time,  place  and  conditions 

70  under  which  the  examination  shall  be  conducted.  The  order 

7 1  may  include  provisions  for  the  interview  of  witnesses.  If  an 

72  examination  provided  in  section  552.020  was  made  and  the 

73  report  thereof  included  the  findings  required  by  subsection 

74  7  of  this  section,  such  report  may  be  received  in  lieu  of  the 

75  report  required  by  this  subsection  unless,  in  the  discretion 
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76  of  the  court,  another  examination  is  necessary.  Any  ex- 

77  amination  performed  pursuant  to  this  subsection  shall  be 

78  completed  and  the  results  shall  be  filed  with  the  court 

79  within  sixty  days  of  the  order  unless  the  court  for  good 

80  cause  orders  otherwise. 

81  5.  If  a  defendant  does  not  file  written  notice  within 

82  twenty -one  days  of  arraignment,  evidence  of  mental  disease 

83  or  defect  may  be  admissible  and  an  examination  may  be 

84  ordered  only  if  there  is  a  finding  of  reasonable  cause  to 

85  believe  that  the  defendant  was  not  responsible  for  criminal 

86  conduct  by  reason  of  mental  disease  or  defect  at  the  time  of 

87  the  offense  charged  as  provided  in  subsection  3  of  this 

88  section  and  such  cause  could  not  have  been  raised  prior  to 

89  twenty-one  days  from  arraignment.  The  burden  shall  be  on 

90  the  defendant  to  establish  that  such  reasonable  cause  could 

91  not  have  been  raised  prior  to  twenty-one  days  from 

92  arraignment. 

93  6.  The  clerk  of  the  court  shall  deliver  copies  of  the 

94  report  or  reports  to  the  prosecuting  attorney  and  to  the 

95  defendant  or  his  counsel.  Within  ten  days  after  receiving  a 

96  copy  of  such  report  both  the  defendant  and  the  state  shall, 

97  upon  written  request,  be  entitled  to  an  order  granting  them 

98  an  examination  of  the  defendant  by  an  examiner  of  its  own 

99  choosing  at  its  own  expense.  Any  examination  performed 

100  pursuant  to  this  subsection  shall  be  filed  with  the  court 

101  within  sixty  days  unless  the  court  for  good  cause  orders 

102  otherwise.  A  copy  shall  be  furnished  to  the  opposing  party. 

103  7.  A  report  of  the  examination  shall  include: 

104  (1)  Detailed  findings; 

105  (2)  An  opinion  whether  the  defendant  has  a  mental 

106  disease  or  defect; 

107  (3)  An  opinion  whether  the  defendant  had  a  mental 

108  disease  or  defect  at  the  time  of  the  offense  charged; 

109  (4)  An  opinion  based  upon  a  reasonable  degree  of 

110  medical  or  psychological  certainty,  whether  at  the  time  of 
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111  the  offense  charged  the  defendant  as  a  result  of  a  mental 

112  disease  or  defect  did  or  did  not  know  or  appreciate  the 

113  nature,  quality,  or  wrongfulness  of  his  conduct;  and 

114  (5)  A  recommendation  whether  the  defendant  should  be 

1 15  held  in  custody  in  a  suitable  hospital  facility  for  treatment 

116  pending  trial. 

117  8.  If  the  report  contains  the  recommendation  that  the 

118  defendant  should  be  held  in  custody  in  a  suitable  hospital 

1 19  facility  pending  trial,  and  if  the  defendant  is  not  admitted  to 

120  bail  or  released  on  other  conditions,  the  court  may  order 

121  that  the  defendant  be  committed  to  or  held  in  a  suitable 

122  hospital  facility  pending  trial. 

123  9.  No  statement  made  by  the  defendant  in  the  course  of 

124  any  such  examination  and  no  information  received  by  any 

125  examiner  or  other  person  in  the  course  thereof,  whether 

126  such  examination  was  made  with  or  without  the  consent  of 

127  the  defendant  or  upon  his  motion  or  upon  that  of  others, 

128  shall  be  admitted  in  evidence  against  the  defendant  on  the 

129  issue  of  whether  he  committed  the  act  charged  against  him 

130  in  any  criminal  proceeding  then  or  thereafter  pending  in 

131  any  court,  state  or  federal.  The  statement  or  information 

132  shall  be  admissible  in  evidence  for  or  against  him  only  on 

133  the  issue  of  his  mental  condition,  whether  or  not  it  would 

134  otherwise  be  deemed  to  be  privileged  communication.  If  the 

135  statement  or  information  is  admitted  for  or  against  the 

136  defendant  on  the  issue  of  his  mental  condition,  the  court 

137  shall  both  orally  at  the  time  of  its  admission  and  later  by 

138  instruction  inform  the  jury  that  it  must  not  consider  such 

139  statement  or  information  as  any  evidence  of  whether  the 

140  defendant  committed  the  act  charged  against  him. 

141  10.  Results  of  any  examinations  made  pursuant  to  this 

142  section  shall  not  be  made  a  public  record  or  open  to  the 

143  public. 

144  11.  All  persons  are  presumed  to  be  free  of  mental 

145  disease  or  defect  excluding  responsibility  for  their  conduct. 
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146  whether  or  not  previously  adjudicated  in  this  or  any  other 

147  state  to  be  or  to  have  been  insane,  drunkards,  drug  addicts, 

148  sexual  or  social  psychopaths,  or  otherwise  mentally  ill, 

149  incompetent,  deranged  or  impaired.  The  issue  of  whether 

150  any  person  had  a  mental  disease  or  defect  excluding 

151  responsibility  for  his  conduct  is  one  for  the  jury  to  decide 

152  upon  the  introduction  of  substantial  evidence  of  lack  of 

153  such  responsibility.  But  in  the  absence  of  such  evidence  the 

154  presumption  shall  be  conclusive.  Upon  the  introduction  of 

155  substantial  evidence  of  lack  of  such  responsibility,  the 

156  presumption  shall  not  disappear  and  shall  alone  be  suf- 

157  ficient  to  take  that  issue  to  the  jury.  The  jury  shall  be 

158  instructed  as  to  the  existence  and  nature  of  such  presump- 

159  tion  when  requested  by  the  state  and,  where  the  issue  of 

160  such  responsibility  is  one  for  the  jury  to  decide,  the  jury 

161  shall  be  told  that  the  burden  rests  upon  the  defendant  to 

162  show  by  a  preponderance  or  greater  weight  of  the  credible 

163  evidence  that  the  defendant  was  suffering  from  a  mental 

164  disease  or  defect  excluding  responsibility  at  the  time  of  the 

165  conduct  charged  against  him. 

166  12.  When  the  defendant  is  acquitted  on  the  ground  of 

167  mental  disease  or  defect  excluding  responsibility,  the 

168  verdict  and  the  judgment  shall  so  state. 

552.040.     1 .  When  a  defendant  is  acquitted  on  the  ground 

2  of  mental  disease  or  defect  excluding  responsibility,  the 

3  court  shall  order  such  person  committed  to  the  director  of 

4  the  department  of  mental  health  for  custody  and  care  in  a 

5  state  mental  health  or  retardation  facility. 

6  2.  The  provisions  of  sections  630.110,  630.115,  630.130, 

7  630.133,  630.135,  630.140,  630.145,  630.150,  630.180,  630.183, 

8  630.192,  630.194,  630.196,  630.198,  630.805,  632.370,  632.395, 

9  and  632.435,  RSMo,  shall  apply  to  persons  committed  under 

10  subsection  1  of  this  section.  If  the  department  does  not  have 

11  a  treatment  or  habilitation  program  for  a  mental  disease  or 

12  defect  of  an  individual,  that  fact  may  not  be  the  basis  for  a 
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13  release  from  commitment.  Notwithstanding  any  other  pro- 

14  vision  of  law  to  the  contrary,  no  person  committed  to  the 

15  department  of  mental  health  who  has  been  acquitted  by 

16  reason  of  mental  disease  or  defect  as  provided  in  section 

17  552.030  shall  be  conditionally  or  unconditionally  released 

18  unless  the  procedures  set  out  in  this  section  are  followed. 

19  3.  The  committed  person  or  the  head  of  the  facility 

20  where  the  person  is  committed  may  file  an  application  in 

21  the  court  having  probate  jurisdiction  over  the  mental 

22  health  facility  where  the  person  is  detained,  seeking  an 

23  order  releasing  him  conditionally  or  unconditionally. 

24  Copies  of  the  application  shall  be  served  personally  or  by 

25  certified  mail  upon  the  head  of  the  facility  unless  he  files 

26  the  application,  the  committed  person  unless  he  filed  the 

27  application,  the  director  of  the  department  of  mental  health, 

28  the  prosecuting  or  circuit  attorney  of  the  county  where  the 

29  committed  person  was  tried  and  acquitted  and  the  prose- 

30  cuting  or  circuit  attorney  of  the  county  or  city  not  within  a 

31  county  where  the  person  is  being  detained.  The  prosecuting 

32  or  circuit  attorney  of  the  county  or  city  not  within  a  county 

33  where  the  person  is  being  detained  shall  represent  the 

34  public  safety  interest  at  the  hearing  unless  the  prosecuting 

35  or  circuit  attorney  of  the  county  or  city  not  within  a  county 

36  where  the  person  was  tried  and  acquitted  decides  to  appear 

37  to  represent  the  public  safety  interest.  If  the  application  is 

38  for  a  conditional  release  it  shall  specify  the  conditions  and 

39  duration  of  the  conditional  release.  The  committed  person 

40  shall  be  released  by  order  of  the  court  unless  either  the  head 

41  of  the  facility  or  the  prosecuting  or  circuit  attorney  shall, 

42  within  ten  days  after  the  service  upon  the  last  one  of  the  two 

43  persons,  file  a  written  objection  thereto.  Within  a  reasonable 

44  period  of  time  after  such  written  objection  is  filed,  which 

45  period  shall  not  exceed  sixty  days  unless  otherwise  agreed 

46  upon  by  the  parties,  the  court  shall  hold  a  hearing  upon 

47  notice  to  the  confined  person,  the  head  of  the  facility,  the 
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48  director  of  the  department  of  mental  health,  the  prosecuting 

49  or  circuit  attorney  of  the  county  where  the  person  was  tried 

50  and  the  prosecuting  or  circuit  attorney  of  the  county  or  city 

51  not  within  a  county  where  the  person  is  being  detained. 

52  Prior  to  the  hearing  any  of  the  parties,  upon  written 

53  application  shall  be  entitled  to  an  examination  of  the 

54  committed  person,  by  a  psychiatrist  or  psychologist  as 

55  defined  in  section  632.005,  RSMo,  or  a  physician  with  a 

56  minimum  of  one  year  training  or  experience  in  providing 

57  treatment  or  services  to  mentally  retarded  or  mentally  ill 

58  individuals  of  its  own  choosing  and  at  its  expense.  The 

59  report  of  the  mental  condition  of  the  committed  person 

60  shall  accompany  the  application.  By  agreement  of  all 

6 1  parties  to  the  proceeding  any  report  of  the  mental  condition 

62  of  the  committed  person  which  may  accompany  the  appli- 

63  cation  for  release  or  which  is  filed  in  objection  thereto  may 

64  be  received  by  evidence  but  the  party  contesting  any 

65  opinion  therein  shall  have  the  right  to  siunmon  and  to 

66  cross-examine  the  examiner  who  rendered  such  opinion 

67  and  to  offer  evidence  upon  the  issue. 

68  4.  At  a  hearing  to  determine  if  the  committed  person 

69  should  be  unconditionally  released  the  court  shall  consider 

70  the  following  factors  in  addition  to  any  other  relevant 

71  evidence: 

72  (1)  Whether  or  not  the  committed  person  presently  has 

73  a  mental  disease  or  defect; 

74  (2)  The  nature  of  the  offense  for  which  the  committee 

75  person  was  committed; 

76  (3)  The  committed  person's  behavior  while  confined  in 

77  a  mental  health  facility;  and 

78  (4)  The  elapsed  time  between  the  hearing  and  the  last 

79  reported  unlawful  or  dangerous  act. 

80  The  burden  of  persuasion  shall  be  on  the  party  seeking 

81  unconditional  release  to  prove  by  a  preponderance  of  the 

82  evidence  that  the  person  for  whom  unconditional  release  is 
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83  sought  does  not  have,  and  in  the  reasonable  future  is  not 

84  likely  to  have,  a  mental  disease  or  defect  rendering  him 

85  dangerous  to  the  safety  of  himself  or  others. 

86  5.  The  court  shall  enter  an  order  either  denying  the 

87  application  for  unconditional  release  or  granting  an  un- 

88  conditional  release.  An  order  denying  the  application  shall 

89  be  without  prejudice  to  the  filing  of  another  application 

90  after  the  expiration  of  one  hundred  eighty  days  from  the 

91  denial  of  the  last  application. 

92  6.  No  committed  person  shall  be  unconditionally  re- 

93  leased  unless  it  is  determined  through  the  procedures  in 

94  this  section  that  the  person  does  not  have,  and  in  the 

95  reasonable  future  is  not  likely  to  have,  a  mental  disease  or 

96  defect  rendering  him  dangerous  to  the  safety  of  himself  or 

97  others. 

98  7.  No  committed  person  shall  be  unconditionally  re- 

99  leased  if  it  is  determined  that  the  person  does  not  have,  or  in 

100  the  reasonable  future  is  not  likely  to  have,  a  mental  disease 

10 1  or  defect  rendering  him  dangerous  to  himself  or  others  only 

102  because  the  person  is  dependent  on  taking  drugs,  medicine 

103  or  narcotics. 

104  8.  At  a  hearing  to  determine  if  the  committed  person 

105  should  be  conditionally  released  the  court  shall  consider 

106  the  following  factors  in  addition  to  any  other  relevant 

107  evidence: 

108  (1)  The  nature  of  the  offense  for  which  the  committed 

109  person  was  committed; 

110  (2)  The  person's  behavior  while  confined  in  a  mental 

111  health  facility; 

112  (3)  The  elapsed  time  between  the  hearing  and  the  last 

113  reported  unlawful  or  dangerous  act; 

114  (4)  The  nature  of  the  person's  proposed  release  plan; 

115  (5)  The  presence  or  absence  in  the  community  of  family 

1 16  or  others  willing  to  take  responsibility  to  help  the  defendant 

117  adhere  to  the  conditions  of  the  release;  and 
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118  (6)  Whether  the  person  has  had  previous  conditional 

119  releases  without  incident. 

120  The  burden  of  persuasion  shall  be  on  the  party  opposing 

121  release  to  prove  by  clear  and  convincing  evidence  that  the 

122  person  for  whom  release  is  sought  is  likely  to  commit  an 

123  offense  against  another  person  while  on  conditional  release. 

124  9.  The  court  shall  enter  an  order  either  denying  the 

125  application  for  a  conditional  release  or  granting  conditional 

126  release.  An  order  denying  the  application  shall  be  without 

127  prejudice  to  the  filing  of  another  application  after  the 

128  expiration  of  ninety  days  from  the  denial  of  the  last 

129  application. 

130  10.  No  committed  person  shall  be  conditionally  re- 

131  leased  until  it  is  determined  that  the  defendant  is  not  likely 

132  to  commit  an  offense  against  another  person  while  on 

133  conditional  release. 

134  11.  A  committed  person  may  be  released  from  the 

135  facility  for  a  trial  visit  of  up  to  ninety-six  hours  under  the 

136  following  procedure: 

137  (1)  The  head  of  the  facility  where  the  person  is  com- 

138  mitted  shall  notify  the  prosecuting  or  circuit  attorney  of  the 

139  county  where  the  committed  person  was  tried  and  acquitted 

140  at  least  ten  days  before  the  date  of  the  proposed  trial  visit; 

141  (2)  The  notice  shall  specify  the  conditions  and  duration 

142  of  the  release; 

143  (3)  If  the  prosecutor  does  not  object  to  the  trial  visit,  the 

1 44  committed  person  shall  be  released  according  to  conditions 

145  and  duration  specified  in  the  notice; 

146  (4)  If  the  prosecutor  objects  to  the  trial  visit,  the  head  of 

147  the  facility  may  petition  the  court  for  a  hearing  under  the 

148  procedure  set  out  in  subsection  3  of  this  section;  and 

149  (5)  The  release  criteria  of  subsections  8  through  10  of 

150  this  section  shall  apply  at  such  a  hearing. 

151  12.  The  department  shall  provide  or  shall  arrange  for 

152  follow-up  care  and  monitoring  for  all  persons  conditionally 
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153  released  under  this  section  and  shall  make  or  arrange  for 

154  reviews  and  visits  with  the  client  at  least  monthly  or  more 

155  frequently  as  set  out  in  the  release  plan  and  whether  the 

156  client  is  receiving  care,  treatment,  habilitation  or  reha- 

157  bilitation  consistent  with  his  needs,  condition  and  public 

158  safety.  The  department  shall  identify  the  facilities,  pro- 

159  grams  or  specialized  services  operated  or  funded  by  the 

160  department  which  shall  provide  necessary  levels  of  follow- 

161  up  care,  aftercare,  rehabilitation  or  treatment  to  the  persons 

162  in  geographical  areas  where  they  are  released. 

163  13.  The  head  of  a  mental  health  or  retardation  facility 

164  may  revoke  the  conditional  release  and  request  the  return 

165  of  the  committed  person  if  the  head  of  the  facility  has 

166  reasonable  cause  to  believe  that  the  person  has  violated  the 

167  conditions  of  his  release.  If  requested  to  do  so  by  the  head  of 

168  the  facility,  a  peace  officer  of  a  jurisdiction  in  which  a 

169  patient  on  conditional  release  is  found  shall  apprehend  and 

1 70  return  him  to  the  facility.  If  a  person  on  conditional  release 

171  is  returned  to  a  facility  under  the  provisions  of  this  sub- 

172  section,  a  hearing  shall  be  held  within  ninety-six  hours, 

173  excluding  Saturdays,  Sundays  and  state  holidays,  to  de- 

174  termine  whether  the  person  violated  the  conditions  of  the 

175  release  and  whether  resumption  of  full-time  hospitalization 

176  is  the   least  restrictive  alternative  consistent  with  the 

177  person's  needs  and  public  safety.  The  director  of  the  de- 

178  partment  of  mental  health  or  his  designee  shall  conduct  the 

179  hearing.  The  person  shall  be  given  notice  at  least  twenty- 

180  four  hours  in  advance  of  the  hearing  and  shall  have  the 

181  right  to  have  an  advocate  present. 

552.060.     1.  No  person  condemned  to  death  shall  be 

2  executed  if  as  a  result  of  mental  disease  or  defect  he  lacks 

3  the  capacity  to  understand  the  proceedings  against  him  or 

4  to  assist  in  his  own  defense. 

5  2.  If  the  warden  of  any  correctional  institution  has 

6  reasonable  cause  to  believe  that  any  inmate  then  in  con- 
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7  finement  in  his  institution  and  sentenced  to  death  has  a 

8  mental  disease  or  defect  excluding  fitness  to  proceed  he 

9  shall  immediately  notify  the  governor  who  shall  forthwith 

10  order  a  stay  of  execution  of  the  sentence  if  there  is  not 

11  sufficient  time  between  such  notification  and  time  of 

12  execution  for  a  determination  of  the  mental  condition  of 

13  such  person  to  be  made  in  accordance  with  the  provisions 

14  of  this  section  without  such  stay.  The  warden  shall  also,  as 

15  soon  as  reasonably  possible,  notify  the  director  of  the 

16  department  of  mental  health  and  the  prosecuting  or  circuit 

17  attorney  of  the  county  where  the  defendant  was  tried,  the 

18  attorney  general  and  the  circuit  court  of  Cole  County. 

19  3.  As  soon  as  reasonably  possible,  after  the  notification 

20  aforesaid,  the  circuit  court  of  Cole  County  shall  conduct  an 

21  inquiry  into  the  mental  condition  of  the  inmate  after  first 

22  granting  any  of  the  parties  entitled  to  notification  aforesaid 

23  an  examination  by  a  psychiatrist  or  psychologist  as  defined 

24  in  section  632.005,  RSMo,  or  a  physician  with  a  minimum  of 

25  one  year  training  or  experience  in  providing  treatment  or 

26  services  to  mentally  retarded  or  mentally  ill  individuals,  of 

27  their  own  choosing  at  their  expense  on  proper  application 

28  made  within  five  days  of  such  notification. 

29  4.  If  the  court,  after  such  inquiry,  certifies  to  the 

30  governor  and  to  the  warden  that  the  prisoner  is  mentally  fit 

31  to  proceed,  the  governor  shall  fix  a  new  date  for  the 

32  execution,  if  a  stay  of  execution  has  previously  been  made, 

33  and  shall  issue  a  warrant  therefor  to  the  warden,  who  shall 

34  then  proceed  with  the  execution  as  therein  ordered.  If  the 

35  court,  after  such  inquiry,  certifies  to  the  governor  and  to  the 

36  warden  that  the  prisoner  lacks  a  mental  fitness  to  proceed, 

37  the  prisoner  shall  not  be  executed  but  shall  be  held  in  the 

38  penal  institution  subject  to  transfer  to  a  mental  hospital 

39  and  further  proceedings  under  section  552.050  if  the  pro- 

40  visions  of  section  552.050  are  applicable.  If  any  prisoner 

41  who  has  not  been  executed  because  of  any  certification  by 
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42  the  director  as  herein  provided  is  thereafter  certified  by  the 

43  director  as  mentally  fit  to  proceed,  the  governor  shall  fix  a 

44  new  date  for  the  execution  and  shall  issue  a  warrant 

45  therefor  to  the  warden,  who  shall  then  take  charge  and 

46  custody  of  the  prisoner  and  proceed  with  the  execution  as 

47  ordered  in  the  warrant. 

48  5.  Nothing  in  this  chapter  shall  be  construed  to  limit 

49  the  governor  or  any  court  in  the  exercise  of  any  of  their 

50  powers  in  any  other  manner  under  the  law  or  Constitution 

51  of  Missouri. 

552.080.     1.  Notwithstanding  any  other  provisions  of 

2  law,  the  court  in  which  the  proceedings  are  pending  shall, 

3  upon  application  and  approval  order  the  payment  of  or  tax 

4  as  costs  the  following  expenses  and  fees,  which  in  each  case 

5  shall  be  reasonable,  and  so  found  by  the  court: 

6  (1)  Expenses  and  fees  for  examinations,  reports  and 

7  expert  testimony  of  private  pyschiatrists  or  psychologists 

8  as  defined  in  section  632.005,  RSMo,  or  a  physician  with  a 

9  minimum  of  one  year  training  or  experience  in  providing 

10  treatment  or  services  to  mentally  retarded  or  mentally  ill 

11  individuals,  who  are  neither  employees  nor  contractors  of 

12  the  department  of  mental  health  for  purposes  of  performing 

13  such   services  and  who  are  appointed  by  the  court  to 

14  examine  the  defendant  under  sections  552.020  and  552.030; 

15  (2)  Theexpensesof  conveying  any  prisoner  from  a  jail 

16  to  a  facility  of  the  department  of  mental  health  and  the 

17  expense  of  returning  him  to  a  jail  under  the  provisions  of 

18  section  552.020,  552.030,  552.040,  or  552.050. 

19  2.  Such  expenses  and  fees  shall  be  paid,  no  matter  how 

20  taxed  as  costs  or  collected,  by  the  state,  county  or  defendant, 

21  when  liable  for  such  costs  under  the  provisions  of  chapter 

22  550,  RSMo.  Such  order  may  be  made  at  any  time  before  or 

23  after  the  final  disposition  of  the  case  and  whether  or  not  the 

24  defendant  is  convicted  or  sentenced  to  the  custody  of  the 

25  department  of  corrections  or  county  jail,  as  the  case  may  be. 
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26  or  placed  upon  probation  or  granted  parole. 

27  3.  The  expenses  and  fees  provided  in  subsection  1  of 

28  this  section  may  be  levied  and  collected  under  execution, 

29  except  that,  if  the  state  or  county  has  by  inadvertence  or 

30  mistake  paid  expenses  or  fees  as  provided  in  subsection  1  of 

3 1  this  section,  the  political  entity  having  made  such  a  mistake 

32  or  inadvertent  payment  shall  be  entitled  to  recover  the 

33  same  from  the  entity  responsible  for  such  payment. 

34  4.  If  a  person  is  ordered  held  or  hospitalized  by  the 

35  director  of  the  department  of  mental  health  or  in  one  of  the 

36  facilities  of  the  department  of  mental  health  pursuant  to  the 

37  following  provisions,  the  liability  for  hospitalization  shall 

38  be  paid  by  the  person,  his  estate  or  those  responsible  for  his 

39  support  in  accordance  with  chapter  630,  RSMo: 

40  (1)  Following  determination  of  lack  of  mental  fitness  to 

41  proceed  under  subsection  8  of  section  552.020; 

42  (2)  Following  acquittal  because  of  lack  of  responsi- 

43  bility  due  to  mental  disease  or  defect  under  section  552.030, 

44  and  subsequent  order  of  commitment  to  the  director  of  the 

45  department  of  mental  health  under  section  552.040. 

46  5.  The  method  of  collecting  the  costs  and  expenses 

47  herein  provided  or  otherwise  incurred  in  connection  with 

48  the  custody,  examination,  trial,  transportation  or  treatment 

49  of  any  person  accused  or  convicted  of  any  offense  shall  not 

50  be  exclusive  and  same  may  be  collected  in  any  other 

51  manner  provided  by  law. 

[552.010.     The  terms  "mental  disease  or  defect" 

2  include  congenital  and  traumatic  mental  conditions 

3  as  well  as  disease.   They  do  not  include  an  ab- 

4  normality  manifested  only  by  repeated  criminal  or 

5  otherwise  antisocial  conduct,  whether  or  not  such 

6  abnormality  may  be  included  under  mental  illness, 

7  mental  disease  or  defect  in  some  classifications  of 

8  mental  abnormality  or  disorder.  The  terms  "mental 

9  disease  or  defect"  do  not  include  alcoholism  without 
10  psychosis  or  drug  abuse  without  psychosis  or  an 
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11  abnormality  manifested  only  by  criminal  sexual 

12  psychopathy  as  defined  in  section  202.700.  RSMo. 

13  nor  shall  anything  in  this  chapter  be  construed  to 

14  repeal  or  modify  the  provisions  of  sections  202.700 

15  to  202.770,  RSMo.] 

[552.020.     1.  Noperson  who  as  a  result  of  mental 

2  disease  or  defect  lacks  capacity  to  understand  the 

3  proceedings  against  him  or  to  assist  in  his  own 

4  defense  shall  be  tried,  convicted  or  sentenced  for  the 

5  commission  of  an  offense  so  long  as  the  incapacity 

6  endures. 

7  2.  Whenever  any  judge  has  reasonable  cause  to 

8  believe  that  the  accused  has  a  mental  disease  or 

9  defect  excluding  fitness  to  proceed  he  shall,  upon 

10  his  own  motion  or  upon  motion  filed  by  the  state  or 

11  by  or  on  behalf  of  the  accused,  by  order  of  record, 

12  appoint  one  or  more  private  psychiatrists  as  defined 

13  in  section  632.005,  RSMo,  who  are  neither  employees 

14  nor  contractors  of  the  department  of  mental  health 

15  for  purposes  of  performing  the  examination  in 

16  question,  to  examine  the  accused  or  shall  order  the 

17  director  of  the  department  of  mental  health,  or  his 

18  designee,  to  have  the  accused  examined  by  one  or 

19  more  individuals  designated  by  the  director,  or  his 

20  designee,  as  qualified  to  perform  examinations 

21  pursuant  to  this  chapter.  The  order  shall  specify  the 

22  time,  place,  and  conditions  under  which  the  ex- 

23  amination  shall  be  conducted;  provided,  that  when- 

24  ever  the  order  directs  the  director  of  the  department 

25  of  mental  health  to  have  the  accused  examined,  the 

26  director,  or  his  designee,  shall  determine  the  time, 

27  place  and  conditions  of  the  examination.  The  order 

28  shall  direct  that  written  reports  of  the  examination 

29  be  filed  with  the  clerk  of  the  court  issuing  the  order. 

30  The  order  may  include  provisions  for  the  interview 
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31  of  witnesses.  The  department  shall  establish  stan- 

32  dards  and  provide  training  for  those  individuals 

33  performing  examinations  pursuant  to  this  section 

34  and  section  552.030.  No  individual  who  is  employed 

35  by  or  contracts  with  the  department  of  mental  health 

36  shall  be  designated  to  perform  an  examination 

37  pursuant  to  this  chapter  unless  that  individual 

38  meets  the  qualifications  so  established  by  the  de- 

39  partment.  Any  examination  performed  pursuant  to 

40  this  subsection  shall  be  completed  and  filed  with  the 

41  court  within  sixty  days  of  the  order  unless  the  court 

42  for  good  cause  orders  otherwise.  Nothing  in  this 

43  section  or  section  522.030   shall  be  construed  to 

44  permit  psychologists  to  engage  in  any  activity  not 

45  authorized  by  chapter  337,  RSMo. 

46  3.  A  report  of  the  examination  shall  include: 

47  (1)  An  opinion  as  to  whether  the  accused,  as  a 

48  result  of  a  mental  disease  or  defect,  lacks  capacity  to 

49  understand  the  proceedings  against  him  or  to  assist 

50  in  his  own  defense; 

51  (2)  A  recommendation  as  to  whether  the  accused 

52  should  be  held  in  custody  in  a  suitable  hospital 

53  facility  for  treatment  pending  determination  by  the 

54  court  of  the  issue  of  mental  fitness  to  proceed;  and 

55  (3)  A  recommendation  as  to  whether  the  ac- 

56  cused,  if  found  by  the  court  mentally  fit  to  proceed, 

57  should  be  detained  in  such  hospital  facility  pending 

58  further  proceedings. 

59  4.  If  the  accused  has  pleaded  lack  of  responsi- 

60  bility  due  to  mental  disease  or  defect  or  has  given 

61  the  written  notice  provided  in  subsection  2  of  section 

62  552.030,  the  court  may  order  the  report  of  the  ex- 

63  amination  conducted  pursuant  to  this  section  to 

64  include,  in  addition  to  the  information  required  in 

65  subsection  3  of  this  section,  the  following: 


477 


S.B.  292  26 

66  (1)  Detailed  findings; 

67  (2)  An  opinion  as  to  whether  the  accused  has  a 

68  mental  disease  or  defect,  and  the  duration  thereof; 

69  and 

70  (3)  An  opinion  as  to  whether  at  the  time  of  the 

71  alleged  criminal  conduct  the  accused  as  a  result  of 

72  mental  disease  or  defect  did  not  know  or  appreciate 

73  the  nature,  quality,  or  wrongfulness  of  his  conduct 

74  or  as   a   result  of  mental   disease   or  defect  was 

75  incapable  of  conforming  his  conduct  to  the  require- 

76  ments  of  law. 

77  5.  The  clerk  of  the  court  shall  deliver  copies  of 

78  the  report  to  the  prosecuting  or  circuit  attorney  and 

79  to  the  accused  or  his  counsel.  The  report  shall  not  be 

80  a  public  record  or  open  to  the  public.  Within  five 

81  days  after  the  filing  of  the  report,  both  the  accused 

82  and  the  state  shall,  upon  written  request,  be  entitled 

83  to  an  order  granting  them  an  examination  of  the 

84  accused  by  an  examiner  of  their  own  choosing  and  at 

85  their  own  expense.  If  such  examination  is  ordered,  a 

86  report  of  the  examination  shall  be  furnished  to  the 

87  court  and  to  the  opposing  party. 

88  6.  If  the  report  contains  the  recommendation 

89  that  the  accused  should  be  held  in  custody  in  a 

90  suitable  hospital  facility  pending  determination  of 

91  the  issue  of  mental  fitness  to  proceed,  and  if  the 

92  accused  is  not  admitted  to  bail,  or  released  on  other 

93  conditions,  the  court  may  order  that  the  accused  be 

94  committed  to  or  held  in  a  suitable  hospital  facility 

95  pending  determination  of  the  issue  of  mental  fitness 

96  to  proceed. 

97  7.  If  neither  the  state  nor  the  accused  nor  his 

98  counsel  contests  the  opinion  referred  to  in  sub- 

99  section  3,  subdivision  (1),  of  this  section  relative  to 
100  fitness  to  proceed,  the  court  may  make  a  determina- 
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101  tion  and  finding  of  record  on  the  basis  of  the  report 

102  filed  or  may  hold  a  hearing  on  its  own  motion.  If  any 

103  such  opinion  is  contested  the  court  shall  hold  a 

104  hearing  on  the  issue.  The  report  or  reports  may  be 

105  received  in  evidence  at  any  hearing  on  the  issue  but 

106  the  party  contesting  any  opinion  therein  relative  to 

107  fitness  to  proceed  shall  have  the  right  to  summon 

108  and  to  cross-examine  the  individuals  who  rendered 

109  such  opinion  and  to  offer  evidence  upon  the  issue. 

110  8.  If  the  court  determines  that  the  accused  has 

111  mental  fitness  to  proceed,  but  finds  that  there  is 

112  probable  cause  to  believe  that  the  accused  may  be 

113  suffering  from  a  mental  disease  or  defect,  and  pre- 

114  sents  a  likelihood  of  serious  physical  harm  to  him- 

115  self  or  others,  the  court  rriay  order  that  the  accused 

1 16  be  committed  to  or  held  in  a  suitable  hospital  facility 

1 17  pending  further  proceedings.  If  the  court  determines 

118  that  the  accused  lacks  mental  fitness  to  proceed,  the 

119  proceedings  against  him  shall  be  suspended  and  the 

120  court  shall  commit  him  to  the  custody  of  the  director 

121  of  the  department  of  mental  health  for  so  long  as  the 

122  unfitness  endures  or  until  the  charges  or  proceed- 

123  ings  are  disposed  of  according  to  law. 

124  9.  Any  person  committed  pursuant  to  subsection 

125  8  of  this  section  because  he  lacks  mental  fitness  to 

126  proceed  shall  be  entitled  to  the  writ  of  habeas  corpus 

127  upon  proper  petition  to  the  court  which  committed 

128  him.  The  issue  of  his  mental  fitness  to  proceed  after 

129  such  commitment  may  also  be  raised  by  a  motion 

130  filed  by  the  director  of  the  department  of  mental 

131  health  or  by  the  state,  alleging  the  mental  fitness  of 

132  the  accused  to  proceed.  A  report  relating  to  the  issue 

133  of  the  accused's  mental  fitness  to  proceed  may  be 

134  attached  thereto.  If  the  motion  is  not  contested  by  the 

135  accused  or  his  counsel  or  if  after  a  hearing  on  a 
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136  motion  the  court  finds  the  accused  mentally  fit  to 

137  proceed,  or  if  he  is  ordered  discharged  from  the 

138  director's  custody  upon  a  habeas  corpus  hearing, 

139  the  criminal  proceedings  shall  be  resumed.  If,  how- 

140  ever,  the  prosecuting  or  circuit  attorney  determines 

141  that  so  much  time  has  elapsed  since  the  commitment 

142  of  the  accused  that  it  would  be  unjust  to  resume  the 

143  criminal  proceeding,  the  court  may  dismiss  the 

144  charge. 

145  10.  If  the  charges  against  any  accused  person 

146  are  dismissed  either  by  the  state  or  by  the  court  and 

147  if  he  is  then  in  custody  of  the  director  of  the  depart- 

148  ment  of  mental  health,  he  shall  not  be  retained  in 

149  such  custody  or  in  any  hospital  unless  proper  pro- 

150  ceedings  as  otherwise  provided  by  law  have  been 

151  instituted. 

152  11.  No  statement  made  by  the  accused  in  the 

153  course  of  any  examination  or  treatment  pursuant  to 

154  this  section  and  no  information  received  by  any 

155  physician  or  other  person  in  the  course  thereof, 

156  whether  such  examination  or  treatment  was  made 

157  with  or  without  the  consent  of  the  accused  or  upon 

158  his  motion  or  upon  that  of  others,  shall  be  admitted 

159  in  evidence  against  the  accused  on  the  issue  of  guilt 

160  in  any  criminal  proceeding  then  or  thereafter  pend- 

161  ing  in  any  court,  state  or  federal.  A  finding  by  the 

162  court  that  the  accused  is  mentally  fit  to  proceed 

163  shall  in  no  way  prejudice  the  accused  in  a  defense  to 

164  the  crime  charged  on  the  ground  that  at  the  time 

165  thereof  he  was  afflicted  with  a  mental  disease  or 

166  defect  excluding  responsibility,  nor  shall  such  f ind- 

167  ing  by  the  court  be  introduced  in  evidence  on  that 

168  issue  nor  otherwise  be  brought  to  the  notice  of  the 

169  jury.] 

[552.030.     1.  A   person   is   not  responsible  for 
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2  criminal  conduct  if  at  the  time  of  such  conduct  as  a 

3  result  of  mental  disease  or  defect  he  did  not  know  or 

4  appreciate  the  nature,  quality  or  wrongfulness  of 

5  his  conduct  or  was  incapable  of  conforming  his 

6  conduct  to  the  requirements  of  law. 

7  2.  Evidence  of  mental  disease  or  defect  exclud- 

8  ing  responsibility  shall  not  be  admissible  at  trial  of 

9  the  defendant  unless  the  defendant  at  the  time  of 

10  entering  his  plea  to  the  charge  pleads  not  guilty  by 

11  reason  of  mental  disease  or  defect  excluding  re- 

12  sponsibility,  or  unless  within  ten  days  after  a  plea  of 

13  not  guilty  or  at  such  later  date  as  the  court  may  for 

14  good  cause  permit,  he  files  a  written  notice  of  his 

15  purpose  to  rely  on  such  defense.  Such  a  plea  or 

16  notice  shall  not  deprive  the  defendant  of  other  de- 

17  fenses.  The  state  may  accept  a  defense  of  mental 

18  disease  or  defect  excluding  responsibility,  whether 

19  raised  by  plea  or  written  notice,  if  the  defendant  has 

20  no  other  defense  and  files  a  written  notice  to  that 

21  effect.  Upon  the  state's  acceptance  of  the  defense  of 

22  mental  disease  or  defect  excluding  responsibility, 

23  the  court  shall  proceed  to  order  the  commitment  of 

24  the  defendant  as  provided  in  section  552.040  in  cases 

25  of  persons  acquitted  on  the  ground  of  mental  disease 

26  or  defect  excluding  responsibility,  and  further  pro- 

27  ceedings  shall  be  had  regarding  the  confinement 

28  and  release  of  the  defendant  as  provided  in  that 

29  section. 

30  3.  Evidence  that  the  defendant  did  or  did  not 

31  suffer  from  a  mental  disease  or  defect  shall  be 

32  admissible 

33  (1)  To  prove  that  the  defendant  did  or  did  not 

34  have  a  state  of  mind  which  is  an  element  of  the 

35  offense;  or 

36  (2)  For  the  purpose  of  determining  whether  or 
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37  not  the  defendant,  if  found  guilty  of  a  capital  offense, 

38  shall  be  sentenced  to  death  or  life  imprisonment. 

39  4.  Whenever  the  defendant  has  pleaded  mental 

40  disease  or  defect  excluding  responsibility  or  has 

41  given  the  written  notice  provided  in  subsection  2, 

42  and  such  defense  has  not  been  accepted  as  therein 

43  provided,  the  court  shall,  after  notice  and  upon 

44  motion  of  either  the  state  or  the  defendant,  by  order 

45  of  record,  appoint  one  or  more  private  psychiatrists 

46  as  defined  in  section  632.005,  RSMo,  who  are  neither 

47  employees  nor  contractors  of  the  department  of 

48  mental  health  for  purposes  of  performing  the  ex- 

49  amination  in  question,  to  examine  the  accused  or 

50  shall  direct  the  director  of  the  department  of  mental 

51  health,  or  his  designee,  to  have  the  defendant  so 

52  examined  by  one  or  more  individuals  designated  by 

53  the  director,  or  his  designee,  as  qualified  to  perform 

54  examinations  pursuant  to  this  chapter.  The  order 

55  shall  direct  that  written  report  or  reports  of  such 

56  examination  be  filed  with  the  clerk  of  the  court.  No 

57  private  psychiatrist  shall  be  appointed  by  the  court 

58  unless  he  has  consented  to  act.  Examinations  or- 

59  dered  hereunder  shall  be  made  at  such  time  and 

60  place  and  under  such  conditions  as  the  court  deems 

61  proper;  except,  that  if  the  order  directs  the  director 

62  of  the  department  of  mental  health  to  have  the  defen- 

63  dant  examined,  the  director,  or  his  designee,  shall 

64  determine  the  time,  place  and  conditions  under 

65  which  the  examination   shall  be  conducted.  The 

66  order  may  include  provisions  for  the  interview  of 

67  witnesses.  If  an  examination  provided  in  section 

68  552.020  was  made  and  the  report  thereof  included  an 

69  opinion  whether  at  the  time  of  the  alleged  criminal 

70  conduct  the  accused,  as  a  result  of  mental  disease  or 

71  defect,  did  not  know  or  appreciate  the  nature,  quality 
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72  or  wrongfulness  of  his  conduct  or  as  a  result  of 

73  mental  disease  or  defect  was  incapable  of  conform- 

74  ing  his  conduct  to  the  requirements  of  law,  such 

75  report  may  be  received  in  evidence,  and  no  new 

76  examination  shall  be  required  by  the  court  unless, 

77  in  the  discretion  of  the  court,  another  examination  is 

78  necessary.  If  an  examination  is  ordered  pursuant  to 

79  this  section,  the  report  shall  contain  the  information 

80  required  in  subsections  3  and  4  of  section  552.020. 

81  Within  five  days  after  receiving  a  copy  of  such 

82  report,  both  the  accused  and  the  state  shall,  upon 

83  written  request,  be  entitled  to  an  order  granting 

84  them  an  examination  of  the  accused  by  an  examiner 

85  of  his  or  its  own  choosing  and  at  his  or  its  expense. 

86  The  clerk  of  the  court  shall  deliver  copies  of  the 

87  report  or  reports  to  the  prosecuting  or  circuit  at- 

88  torney  and  to  the  accused  or  his  counsel.  No  reports 

89  required  by  this  subsection  shall  be  public  records 

90  or  be  open  to  the  public.  Any  examination  performed 

91  pursuant  to  this  subsection  shall  be  completed  and 

92  the  results  shall  be  filed  with  the  court  within  sixty 

93  days  of  the  order  unless  the  court  for  good  cause 

94  orders  otherwise. 

95  5.  If  the  report  contains  the  recommendation 

96  that  the  accused  should  be  held  in  custody  in  a 

97  suitable  hospital  facility  pending  trial,  and  if  the 

98  accused  is  not  admitted  to  bail,  or  released  on  other 

99  conditions,  the  court  may  order  that  the  accused  be 

100  committed  to  or  held  in  a  suitable  hospital  facility 

101  pending  trial. 

102  6.  No  statement  made  by  the  accused  in  the 

103  course  of  any  such  examination  and  no  information 

104  received  by  any  physician  or  other  person  in  the 

105  course  thereof,  whether  such  examination  was  made 

106  with  or  without  the  consent  of  the  accused  or  upon 
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107  his  motion  or  upon  that  of  others,  shall  be  admitted 

108  in  evidence  against  the  accused  on  the  issue  of 

109  whether  he  committed  the  act  charged  against  him 

110  in  any  criminal  proceeding  then  or  thereafter 

111  pending  in  any  court,  state  or  federal.  The  statement 

1 12  or  information  shall  be  admissible  in  evidence  for  or 

113  against  him  only  on  the  issue  of  his  mental  con- 

1 14  dition,  whether  or  not  it  would  otherwise  be  deemed 

115  to  be  a  privileged  communication.  If  the  statement 

1 16  or  information  is  admitted  for  or  against  the  accused 

117  on  the  issue  of  his  mental  condition,  the  court  shall 

118  both  orally  at  the  time  of  its  admission  and  later  by 

119  instruction  inform  the  jury  that  it  must  not  consider 

120  such  statement  or  information  as  any  evidence  of 

121  whether  the  accused  committed  the  act  charged 

122  against  him. 

123  7.  All  persons  are  presumed  to  be  free  of  mental 

124  disease  or  defect  excluding  responsibility  for  their 

125  conduct,  whether  or  not  previously  adjudicated  in 

126  this  or  any  other  state  to  be  or  to  have  been  insane, 

127  drunkards,  drug  addicts,  sexual  or  social  psycho- 

128  paths,  or  otherwise  mentally  ill,  incompetent,  de- 

129  ranged  or  impaired.  The  issue  of  whether  any  person 

130  had  a  mental  disease  or  defect  excluding  responsi- 

131  bility  for  his  conduct  is  one  for  the  jury  to  decide 

132  upon  the  introduction  of  substantial  evidence  of 

133  lack  of  such  responsibility.  But  in  the  absence  of 

134  such  evidence  the  presumption  shall  be  conclusive. 

135  Upon  the  introduction  of  substantial  evidence  of 

136  lack  of  such  responsibility,  the  presumption  shall 

137  not  disappear  and  shall  alone  be  sufficient  to  take 

138  that  issue  to  the  jury.  The  jury  shall  be  instructed  as 

139  to  the  existence  and  nature  of  such  presumption 

140  when  requested  by  the  state  and,  where  the  issue  of 

141  such  responsibility  is  one  for  the  jury  to  decide,  the 
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142  jury  shall  be  told  that  the  burden  rests  upon  the 

143  accused  to  show  by  a  preponderance  or  greater 

144  weight  of  the  credible  evidence  that  the  defendant 

145  was  suffering  from  a  mental  disease  or  defect  ex- 

146  eluding  responsibility  at  the  time  of  the  conduct 

147  charged  against  him.  At  the  request  of  the  defense 

148  the  jury  shall  be  instructed  by  the  court  as  to  the 

149  contents  of  subsection  1  of  section  552.040. 

150  8.  When  the  defendant  is  acquitted  on  the  ground 

15 1  of  mental  disease  or  defect  excluding  responsibility, 

152  the  verdict  and  the  judgment  shall  so  state.] 

[552.040.     1.  When  a  defendant  is  acquitted  on 

2  the  ground  of  mental  disease  or  defect  excluding 

3  responsibility,  the  court  shall  order  such  person  to 

4  be  committed  to  the  director  of  the  department  of 

5  mental  health  for  custody,  care  and  treatment  in  a 

6  state  mental  hospital.  No  person  shall  be  released 

7  from  such  commitment  until   it  is  determined 

8  through  the  procedures  provided  in  this  section  that 

9  he  does  not  have  and  in  the  reasonable  future  is  not 

10  likely  to  have  a  mental  disease  or  defect  rendering 

11  him  dangerous  to  the  safety  of  himself  or  others  or 

12  unable  to  conform  his  conduct  to  the  requirements 

13  of  law. 

14  2.  No  person  committed  under  subsection  1  of 

15  this  section  shall  be  released  from  the  commitment 

16  except  under  the  provisions  of  subsection  4  of  this 

17  section. 

18  3.  The  provisions  of  sections  630.110,  630.115, 

19  630.130,   630.135,   630.140,   630.180.   630.183,   630.192. 

20  630.194,   630.196,   630.198,   630.805,   632.370,   632.385, 

21  632.395  and  632.435,  RSMo,  apply  to  persons  com- 

22  mitted  under  subsection  1,  but  no  such  person  shall 

23  be  released   unconditionally  without  an  order  of 

24  court  as  hereinafter  provided. 
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25  4.  The  committed  person  or  the  superintendent 

26  of  a  hospital  where  the  person  is  committed  may  file 

27  an  application  in  the  court  where  the  person  was 

28  tried,  seeking  an  order  releasing  him  conditionally 

29  or  unconditionally.  Copies  of  the  application  shall 

30  be  served  personally  or  by  certified  mail  upon  the 

31  superintendent  of  the  hospital  unless  he  files  the 

32  application,  the  committed  person  unless  he  files 

33  the  application,  the  director  of  the  department  of 

34  mental  health,  and  the  prosecuting  or  circuit  at- 

35  torney  of  the  county  where  the  committed  person 

36  was  tried  and  acquitted.  The  committed  person  shall 

37  be  released  by  order  of  the  court  unless  either  the 

38  superintendent  of  the  hospital  or  the  prosecuting  or 

39  circuit  attorney  shall,  within  ten  days  after  the 

40  service  upon  the  last  one  of  the  two  persons,  file  a 

41  written  objection  thereto.  Within  a  reasonable  period 

42  of  time  after  such  written  objection  is  filed,  which 

43  period  shall  not  exceed  sixty  days  unless  otherwise 

44  agreed  upon  by  the  parties,  the  court  shall  hold  a 

45  hearing  upon  notice  to  the  confined  person,  the 

46  superintendent  of  the  hospital,  the  director  of  the 

47  department  of  mental  health,  and  the  prosecuting  or 

48  circuit  attorney  of  the  county  where  the  person  was 

49  tried.  Prior  to  the  hearing  any  of  the  parties  shall  be 

50  entitled  to  an  examination  of  the  committed  person, 

51  upon  written  application.by  a  physician  of  his  or  its 

52  own  choosing  and  at  his  or  its  expense.  By  agreement 

53  of  all  parties  to  the  proceeding  any  report  of  the 

54  mental  condition  of  the  committed  person  which 

55  may  accompany  the  application  for  release  or  which 

56  is  filed  in  objection  thereto  may  be  received  in 

57  evidence  without  testimony  in  person  of  the  examin- 

58  ing  physician.  Upon  the  hearing  the  court  shall 

59  either  deny  the  application  or  order  an  unconditional 
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60  release  or  a  conditional  release  under  sections 

61  630.610  and  632.385,  RSMo,  where  applicable.  Any 

62  order  denying  the  application  shall  be  without 

63  prejudice  to  the  filing  of  another  application  after 

64  one  hundred  eighty  days  from  the  denial  of  the  prior 

65  application.] 

[552.060.     1.  No  person  condemned  to  death 

2  shall  be  executed  if  as  a  result  of  mental  disease  or 

3  defect  he  lacks  capacity  to  understand  the  nature 

4  and  purpose  of  the  punishment  about  to  be  imposed 

5  upon  him  or  matters  in  extenuation,  arguments  for 

6  executive  clemency  or  reasons  why  the  sentence 

7  should  not  be  carried  out. 

8  2.  If  the  warden  of  any  correctional  institution 

9  has  reasonable  cause  to  believe  that  any  inmate  then 

10  in  confinement  in  his  institution  and  sentenced  to 

11  death  has   a  mental  disease  or  defect  excluding 

12  fitness  for  execution,  he  shall  immediately  notify 

13  the  governor  who  shall  forthwith  order  a  stay  of 

14  execution  of  the  sentence  if  there  is  not  sufficient 

15  time  between  such  notification  and  time  of  execution 

16  for  a  determination  of  the  mental  condition  of  such 

17  person  to  be  made  in  accordance  with  the  provisions 

18  of  this  section  without  such  stay.  The  warden  shall 

19  also,  as  soon  as  reasonably  possible,  notify  the 

20  director  of  the  department  of  mental  health  and  the 

21  prosecuting  or  circuit  attorney  of  the  county  where 

22  the  defendant  was  tried,  the  attorney  general  and  the 

23  circuit  court  of  Cole  county. 

24  3.  As  soon  as  reasonably  possible,  after  the 

25  notification  aforesaid,  the  circuit  court  of  Cole 

26  county  shall  conduct  an  inquiry  into  the  mental 

27  condition  of  the  inmate  after  first  granting  any  of  the 

28  parties  entitled  to  notification  aforesaid  an  exami- 

29  nation  by  a  physician  of  their  own  choosing  on 
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30  proper  application  made  within  five  days  of  such 

31  notification. 

32  4.  If  the  court,  after  such  inquiry,  certifies  to  the 

33  governor  and  to  the  warden  that  the  prisoner  does 

34  not  have  a  mental  disease  or  defect  of  the  type 

35  referred  to  in  subsection  1,  the  governor  shall  fix  a 

36  new  date  for  the  execution,  if  a  stay  of  execution  had 

37  previously  been  made,  and  shall  issue  a  warrant 

38  therefor  to  the  warden,  who  shall  then  proceed  with 

39  the  execution  as  therein  ordered.  If  the  court,  after 

40  such  inquiry,  certifies  to  the  governor  and  to  the 

41  warden  that  the  prisoner  has  a  mental  disease  or 

42  defect  of  the  type  referred  to  in  subsection  1,  the 

43  prisoner  shall  not  be  executed  but  shall  be  held  in 

44  the  penal  institution  subject  to  transfer  to  a  mental 

45  hospital  and  further  proceedings  under  section 

46  552.050  if  the  provisions  of  section  552.050  are  ap- 

47  plicable.  If  any  prisoner  who  has  not  been  executed 

48  because  of  any  certification  by  the  director  as  herein 

49  provided  is  thereafter  certified  by  the  director  as 

50  free  of  a  mental  disease  or  defect  of  the  type  referred 

51  to  in  subsection  1,  the  governor  shall  fix  a  new  date 

52  for  the  execution  and  shall  issue  a  warrant  therefor 

53  to  the  warden,  who  shall  then  take  charge  and 

54  custody  of  the  prisoner  and  proceed  with  the  execu- 

55  tion  as  ordered  in  the  warrant. 

56  5.  Nothing  in  this  chapter  shall  be  construed  to 

57  limit  the  governor  or  any  court  in  the  exercise  of  any 

58  of  their  powers  in  any  other  manner  under  the  law  or 

59  Constitution  of  Missouri.] 

[552.080.     1.  Notwithstanding  any  other  provi- 

2  sions  of  law,  the  court  in  which  the  proceedings  are 

3  pending  shall,  upon  application  and  approval,  order 

4  the  payment  of  or  tax  as  costs  the  following  expenses 

5  and  fees,  which  in  each  case  shall  be  reasonable,  and 
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6  so  found  by  the  court: 

7  (1)  Expenses  and  fees  for  examinations,  reports 

8  and  expert  testimony  of  private  psychiatrists  who 

9  are  neither  employees  nor  contractors  of  the  de- 

10  partment  of  mental  health  for  purposes  of  perform- 

11  ing  such  services  and  who  are  appointed  by  the 

12  court  to  examine  the  accused  under  sections  552.020 

13  and  552.030; 

14  (2)  The  expenses  of  conveying  any  prisoner 

15  from  a  jail  to  a  facility  of  the  department  of  mental 

16  health  and  the  expense  of  returning  him  to  a  jail 

17  under  the   provisions  of  section  552.020,   552.030, 

18  552.040  or  552.050. 

19  Such  expenses  and  fees  shall  be  paid,  no  matter  how 

20  taxed  as  costs  or  collected,  by  the  state,  county  or 

21  defendant,  when  liable  for  such  costs  under  the 

22  provisions  of  chapter  550,  RSMo.  Such  order  may  be 

23  made  at  any  time  before  or  after  the  final  disposition 

24  of  the  case  and  whether  or  not  the  accused  is  con- 

25  victed  or  sentenced  to  the  custody  of  the  division  of 

26  corrections  or  county  jail,  as  the  case  may  be,  or 

27  placed  upon  probation  or  granted  parole. 

28  2.  The  expenses  and  fees  provided  in  subsection 

29  1  of  this  section  may  be  levied  and  collected  under 

30  execution;  except  that,  if  the  state  or  county  has  by 

31  inadvertence  or  mistake  paid  expenses  or  fees  as 

32  provided  in  subsection  1  of  this  section,  the  political 

33  entity  having  made  such  a  mistake  or  inadvertent 

34  payment  shall  be  entitled  to  recover  the  same  from 

35  the  entity  responsible  for  such  payment. 

36  3.  If  a  person  is  ordered  held  or  hospitalized  by 

37  the  director  of  the  department  of  mental  health  or  in 

38  one  of  the  facilities  of  the  department  of  mental 

39  health  pursuant  to  the  following  provisions,  the 

40  liability  for  hospitalization  shall  be  paid  by  the 
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41  person,  his  estate  or  those  responsible  for  his  sup- 

42  port  in  accordance  with  chapter  630,  RSMo: 

43  (1)  Following  determination  of  lack  of  mental 

44  fitness  to  proceed  under  subsection  7  of  section 

45  552.020: 

46  (2)  Following  acquittal  because  of  lack  of  re- 

47  sponsibility  due  to  mental  disease  or  defect  under 

48  section  552.030,  and  subsequent  order  of  commit- 

49  ment  to  the  director  of  the  department  of  mental 

50  health  under  section  552.040. 

51  4.  The  method  of  collecting  the  costs  and  ex- 

52  penses  herein  provided  or  otherwise  incurred  in 

53  connection   with   the  custody,  examination,   trial, 

54  transportation  or  treatment  of  any  person  accused 

55  or  convicted  of  any  offense  shall  not  be  exclusive 

56  and  same  may  be  collected  in  any  other  manner 

57  provided  by  law.] 

[552.090.     1.  Notwithstanding  any  other  provi- 

2  sion  of  law  to  the  contrary,  no  person  committed  to 

3  the  department  of  mental  health  under  any  of  the 

4  provisions  of  chapter  552  who  has  been  acquitted  by 

5  reason  of  mental  disease  or  defect  of  or  found  unfit  to 

6  proceed  to  trial  on  charges  of  any  sexual  offenses  or 

7  offenses  against  persons  that  are  felonies  as  set  out 

8  in  state   statutes   shall  be  conditionally  released 

9  unless  the  procedures  set  out  in  this  section  are 

10  followed. 

11  2.  The   head   of  any   facility   operated  by   the 

12  department  shall  notify  the  prosecutor  of  the  court 

13  that  ordered  the  person  committed  at  least  fifteen 

14  days  before  the  date  of  the  proposed  conditional 

15  release.  The  notice  shall  specify  the  conditions  and 

16  duration  of  the  conditional  release.  The  notice  shall 

17  be  sent  to  the  court.  If  the  prosecutor  objects  to  the 

18  conditional  release,  he  shall  communicate  the  ob- 
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19  jections  to  the  head  of  the  facility.  If  the  head  of  the 

20  facility  seeks  the  release  after  consideration  of  the 

21  prosecutor's  objections,  he  shall  petition  for  a  hear- 

22  ing  as  set  out  in  this  section. 

23  3.  If  the  head  of  the  mental  health  facility  where 

24  the  person  is  detained  decides  to  conditionally  re- 

25  lease  the  person,  he  shall  file  an  application  for 

26  conditional   release   in  the  court  having  probate 

27  jurisdiction  over  the  mental  health  facility  where 

28  the  person  is  being  detained.  Copies  of  the  applica- 

29  tion  shall  be  served  upon  the  person,  the  director  of 

30  the  department  of  mental  health,  the  prosecuting  or 

31  circuit  attorney  of  the  county  where  the  person  was 

32  committed  and  the  prosecutor  or  circuit  attorney  of 

33  the  county  where  the  person  is  being  detained.  The 

34  prosecutor  or  circuit  attorney  of  the  probate  court 

35  having  jurisdiction  shall  represent  the  public  safety 

36  interest  at  the  hearing  unless  the  prosecuting  or 

37  circuit  attorney  of  the  court  which  committed  the 

38  person  decides  to  appear  to  represent  the  public 

39  safety  interest.  A  report  of  the  mental  condition  of 

40  the  person  shall  be  filed  with  the  application.  Within 

41  a  reasonable  period  of  time,  not  to  exceed  sixty  days 

42  after  the  application  is  filed,  the  court  shall  hold  a 

43  hearing  upon  notice  to  the  confined  person,  the 

44  superintendent  of  the  mental  health  facility,  the 

45  director  of  the  department  of  mental  health,  and  the 

46  prosecuting  or  circuit  attorney.  Prior  to  the  hearing 

47  any  of  the  parties  shall  be  entitled  to  an  examination 

48  of  the  confined  person,  upon  written  application,  by 

49  a  psychiatrist,  as  defined  in  section  632.005,  RSMo, 

50  of  his  own  choosing  and  at  his  own  expense.  By 

51  agreement  of  all  parties  to  the  proceeding  any 

52  report  of  the  mental  condition  of  the  confined  person 

53  which  accompanies  the  application  or  which  is  filed 
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54  in  objection  thereto  may  be  received  in  evidence 

55  without  testimony  in  person  of  the  examining  psy- 

56  chiatrist.  Upon  the  hearing  the  court  shall  deny  the 

57  release  if  it  determines  by  clear  and  convincing 

58  evidence  that  the  person  is  likely  to  commit  a  sexual 

59  offense  or  other  offense  against  a  person  while  on 

60  the  conditional  release.  Otherwise  the  court  shall 

61  approve  the  conditional  release.  An  order  denying 

62  the  application  shall  be  without  prejudice  to  the 

63  filing  of  another  application  after  the  expiration  of 

64  ninety  days  from  the  denial  of  the  application. 

65  4.  In  determining  whether  the  person  is  likely  to 

66  commit  a  sexual  offense  or  other  offense  against  a 

67  person  while  on  the  conditional  release,  the  court 

68  shall  consider  the  following  factors: 

69  (1)  The  nature  of  the  offense  for  which  he  was 

70  committed; 

71  (2)  The  person's  behavior  while  confined  in  a 

72  mental  health  facility; 

73  (3)  The  elapsed  time  between  the  hearing  and 

74  the  last  reported  unlawful  sexual  or  other  dangerous 

75  act; 

76  (4)  The  nature  of  the  person's  proposed  release 

77  plan; 

78  (5)  The  presence  or  absence  in  the  community  of 

79  family  or  others  willing  to  take  responsibility  to 

80  help  the  person  adhere  to  the  conditions  of  the 

81  release;  and 

82  (6)  Whether  the  person  has  had  previous  con- 

83  ditional  releases  without  incident. 

84  5.  If  the  application  is  approved,  the  court  shall 

85  order  notice  to  be  given  immediately  to  the  law 

86  enforcement  authorities  of  the  city  and  county  in 

87  which  the  confined  person  resided  and  the  city  and 

88  county  where  he  is  being  conditionally  released  of 
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89  the  time  and  place  of  release. 

90  6.  The  provisions  of  subsection  1  requiring  a 

91  hearing  shall   not   apply   to   the  discharge  of  an 

92  accused  person  upon  dismissal  of  charges  as  pro- 

93  vided  in  section  552.020,  or  the  discharge  of  a  con- 

94  victed  person  upon  the  expiration  of  the  term  of  his 

95  sentence  as  provided  in  section  552.050,  except  that 

96  notice  to  law  enforcement  authorities  shall  be  given 

97  as  provided  in  subsection  5,] 

/ 

Mr.  CoNYERS.  The  subcommittee  stands  adjourned. 
[Whereupon,  at  1:30  p.m.,  the  subcommittee  was  adjourned.] 


REFORM  OF  THE  FEDERAL  INSANITY  DEFENSE 


THURSDAY,  MAY  12,  1983 

House  of  Representatives, 
Subcommittee  on  Criminal  Justice 
OF  THE  Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met  at  1:25  p.m.,  in  room  2226  of  the  Rayburn 
House  Office  Building,   Hon.  John  Conyers,  Jr.   (chairman  of  the 
subcommittee)  presiding. 

Present:  Representatives  Conyers,  Gekas,  and  DeWine. 
Staff  present:  Michael  E.  Ward,  assistant  counsel;  and  Raymond 
V.  Smietanka,  associate  counsel. 
Mr.  Conyers.  The  subcommittee  will  come  to  order. 
We  continue  hearings  today  on  bills  related  to  the  modification 
of  the  insanity  defense.  We  will  start  off  with  the  director  of  litiga- 
tion of  the  Washington  Legal  Foundation,  who  was  scheduled  for 
an  earlier  hearing.  We  were  unable  to  hear  him  then,  and  we're 
glad  that  he  was  able  to  come  again  today.  Mr.  Paul  Kamenar. 

Your  statement  will  be  incorporated  in  the  record.  You're  pretty 
familiar  with  the  issues  that  we're  treating,  and  we  would  welcome 
your  views  on  this  subject. 

TESTIMONY  OF  PAUL  KAMENAR,  ESQ.,  DIRECTOR  OF 
LITIGATION,  THE  WASHINGTON  LEGAL  FOUNDATION 

Mr.  Kamenar.  Thank  you,  Mr.  Chairman. 

Let  me  just  begin  by  thanking  you  for  having  us  testify  here  this 
afternoon.  Just  by  way  of  introduction,  the  Washington  Legal 
Foundation,  of  which  I'm  the  director  of  litigation,  is  a  public  inter- 
est law  organization  with  85,000  members  nationwide,  and  we 
devote  a  substantial  amount  of  our  resources  to  matters  relating  to 
criminal  justice  and  criminal  law,  and  in  that  respect  we  have  sev- 
eral programs  dealing  with  the  rights  of  victims. 

We  have  a  crime  victims  rights  program,  we  have  a  court  watch 
program  where  we  monitor  the  conduct  of  judges,  prosecutors, 
parole  boards.  And  with  respect  to  our  crime  victims  right  pro- 
gram, we  provide  legal  assistance  and  advice  to  victims  of  crime 
and  how  they  can  receive  restitution  from  the  criminal  or  the 
person  who  committed  the  crime. 

In  that  regard,  I  guess  one  of  our  most  celebrated  cases  is  the 
one  where  we  are  representing  the  Secret  Service  Agent,  Timothy 
McCarthy,  who  was  shot  during  the  course  of  the  attempted  assas- 
sination of  the  President  by  John  Hinckley.  And  we  have  lawsuit 
pending  against  Hinckley  himself  here  in  the  U.S.  District  Court  in 
the  District  of  Columbia,  as  well  as  a  recent  suit  that  we  filed 
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against  Hinckley's  psychiatrist,  Dr.  John  Hopper,  for  negUgently 
diagnosing  Hinckley's  condition  and  providing  what  we  considered 
harmful  treatment.  And  that's  pending  in  the  district  court  in 
Denver. 

Because  of  the  suit  with  Hinckley,  this  brings  to  mind  the  dichot- 
omy in  the  law  between  the  civil  side  and  the  criminal  side  of  the 
insanity  issue.  John  Hinckley  is  raising  as  a  defense  in  his  civil 
suit  the  fact  that  he  is  also  insane  and,  therefore,  should  not  be 
liable  on  the  civil  side.  He  walks  into  the  courtroom  in  the  District 
of  Columbia  here  on  the  civil  case  with  a  presumption  of  sanity. 
He's  presumed  to  be  sane.  It  is  up  to  him,  the  burden  of  proof,  to 
prove  that  he  is  insane  and,  therefore,  not  responsible  for  the  civil 
action.  So  it's  quite  conceivably  possible  that  you  would  have  two 
juries  in  the  same  Federal  court,  one  finding  that  he  was  insane  in 
the  criminal  trial  and  one  finding  that  he  was  sane  in  the  civil 
trial.  But  it,  nevertheless,  shows  that  the  civil  side  of  the  law  is  ca- 
pable of  dealing  with  this  issue  in  a  way  that  we  think  that  crimi- 
nal law  has  not  been  able,  and  we  do  take  strong  exception  to  the 
current  test  of  insanity  under  the  criminal  law. 

We  believe  that  it's  a  confusing  test,  that  it  allows  for  testimony 
by  psychiatrists  on  issues  which  have  no  relevance  in  a  criminal 
trial,  that — ^just  to  give  an  example  in  the  Hinckley  case,  the  jurors 
themselves  even  revealed  after  that  verdict  that  they  were  quite 
confused  by  the  psychiatric  testimony  and  that  they  just  felt  the 
guy  was  crazy.  I  mean,  "Why  would  he  be,"  as  one  juror  put  it,  "be 
traveling  around  the  country  and  have  this  fixation  for  Jody 
Foster,"  therefore,  he  must  be  insane,  and  therefore,  they  found 
him  not  guilty  by  reason  of  insanity. 

But  that  was  not  even  the  legal  test  under  the  law,  and  we  think 
that  the  way  it  is  formulated  and  even  the  way  that  it's  formulated 
in  some  of  the  proposed  bills,  including  H.R.  1280,  doesn't  really 
deal  with  the  issue. 

For  example,  one  of  the  counts  in  the  Hinckley  case  was  the  12th 
count,  that  he  was  indicted  for  carrying  a  weapon  in  the  District  of 
Columbia  without  a  license.  Now  I  can't  understand  for  the  life  of 
me  how  a  jury  can  say  that  he  was  so  infatuated  with  Jodie  Foster 
and  that  he  was  so  insane,  that  he  had  to  violate  the  D.C.  laws  on 
gun  registration.  That  just  illustrates  how  confusing  it  is.  There  is 
a  difference,  of  course,  between  what  his  thought  was  at  the  time 
he  shot  at  the  President,  as  opposed  to  his  frame  of  mind  in  terms 
of  bringing  a  gun  in  the  District  of  Columbia  without  a  license. 

Another  confusing  example — this  was  in  the  paper  a  few  weeks 
ago,  and  I'd  like  to  submit  it  for  the  record — "A  multimillionaire, 
Russell  Maguire,  Jr." — I'm  reading  from  the  article  here  in  the  Se- 
attle Post-Intelligencer  dated  March  17  of  this  year. 

Multimillionaire  Russell  Maguire  was  set  free  by  a  Federal  judge  yesterday  after 
a  jury  found  him  innocent  by  reason  of  insanity  of  molesting  an  8-year-old  girl.  Ma- 
guire was  freed  after  the  verdict  in  U.S.  District  Court  in  Seattle,  because  the  Feder- 
al law  did  not  allow  authorities  to  hold  him. 

Now  I  know  this  is  going  into  another  issue  there,  but  it  does  go 
on  to  say  that — 

Three  mental  experts  testified  for  the  defense  that  Maguire  suffered  severe 
mental  problems  that  prevented  him  from  understanding  his  actions. 
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Now  we're  getting  to  what  is  the  problem  with  the  current  insan- 
ity defense,  and  that  is  either  the  ALI  test  or  the  M'Naghten  test 
or  even  the  test  under  section  1  of  1280  states  that  the  test  is 
"whether  the  defendant,  as  result  of  mental  disease  or  defect  did 
not  understand  the  wrongfulness  of  his  conduct." 

That  test,  I  think,  again  doesn't  really  deal  with  the  issue. 
You've  got  several  words  there  that  are  completely  confusing,  and 
at  the  last  hearing,  several  of  the  psychologists  said  it  didn't  make 
any  difference  whether  you're  talking  about  whether  somebody 
"understood"  the  wrongfulness  of  his  conduct  or  whether  he  "ap- 
preciated" the  wrongfulness  of  his  conduct.  You  get  testimony,  as  it 
was  in  the  Hinckley  case,  what  do  you  mean  by  the  word  "under- 
stand"? What  do  you  mean  by  the  word  "wrongfulness"?  What  do 
you  mean  by  the  words  "mental  disease  or  defect"?  And  you  get 
into  issues  of  whether  the  defendant  "emotionally"  understood  or 
appreciated  the  wrongfulness  of  his  conduct,  or  whether  he  "cogni- 
tively"  understood  or  appreciated  the  wrongfulness  of  his  conduct. 

In  the  Hinckley  case,  his  attorneys  were  pushing  for  the  standard 
that  he  could  not  "emotionally"  understand  or  appreciate  the 
wrongfulness  of  his  conduct.  What  that  translates  into  layman's 
terms  is  that  the  defendant  just  didn't  care  what  he  did  was  wrong. 
He  didn't  emotionally  care  about  what  was  going  on  with  his  con- 
duct. But  here  it  was  clear  that  Hinckley  intended  to  hurt  people. 
He  purposely  loaded  his  gun,  and  he  plotted  several  hours  before 
the  act.  I  mean,  there  was  no  doubt  in  anybody's  mind  that  what 
he  did  was  intentional  and  that  he  knew  he  was  hurting  somebody. 

The  reason  why  he  was  hurting  somebody,  we  submit,  is  com- 
pletely irrelevant,  whether  he  was  going  to  hurt  somebody  because 
of  some  infatuation  he  had  with  Jodie  Foster,  however  bizarre, 
insane  that  was,  or  whether  because  he  didn't  like  the  President's 
politics  or  whether  because  of  whatever  reason,  whether  a  voice 
was  telling  him  to  shoot  a  particular  person. 

So  we  think  that  motivation  is  irrelevant,  and  the  current  test 
for  insanity  allows  for  all  these  vague  and  conflicting  testimonies 
to  bring  out  things  that  we  think  should  not  be  brought  out,  and 
we  believe  that  the  insanity  defense  should  be  abolished  and  that  it 
should  be  reformed  along  the  lines  of  the  laws  in  Idaho  and  Mon- 
tana, where  you  focus  on  just  the  intent  element  of  the  crime.  The 
prosecution  in  any  criminal  case  has  to  prove  that  the  person  in- 
tended the  crime,  the  mens  rea  test.  And  the  motivation  is  com- 
pletely irrelevant. 

The  only  way  psychiatric  testimony  would  be  allowed,  I  believe 
in  Montana  and  Idaho  and  the  way  the  Washington  Legal  Founda- 
tion would  prefer  is  whether  the  person  knew  what  he  was  doing, 
as  opposed  to  whether  he  thought  that  something  else  was  happen- 
ing, such  as  if  a  person  thought  he  was  squeezing  a  lemon  or  shoot- 
ing at  a  tree,  as  opposed  to  squeezing  somebody's  neck  to  death  or 
shooting  the  person;  then  we  would  agree,  sure,  that  person  did  not 
know  what  he  was  doing.  He  thought  he  was  squeezing  a  lemon  or 
shooting  at  a  tree,  and  it  turned  out  that  he  was  actually  shooting 
a  person.  But  the  fact  that  they  had  some  fixation  on  a  movie  ac- 
tress or  they  didn't  like  the  politics  of  a  person  they  were  shooting 
at,  or  they  didn't  like  something  else  about  them,  or  some  voice 
told  them  to  harm  this  person,  we  think  that's  irrelevant  as  to 
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whether  society  should  demand  that  the  person  be  found  guilty  of 
the  act. 

There  are  many  other  crimes  in  society  where  society  says, 
"Look,  we  really  don't  care  that  much  about  what  you  think  of 
your  conduct.  We're  going  to  find  you  guilty."  An  obvious  one  that 
comes  to  mind  is  involuntary  manslaughter.  By  definition,  it's  in- 
voluntary, yet  society  says,  "We're  going  to  find  you  guilty  for 
that." 

Statutory  rape.  The  person's  under  the  age  of  18.  The  person 
says,  "Gee,  I  really  thought  they  were  older  than  that."  Sorry,  the 
laws  and  society's  going  to  say  that  that  conduct  is  wrong. 

Now  I  think  what  we've  got  to  do  is  separate  the  idea  of  whether 
we  declare  that  somebody  is  guilty  of  a  crime,  from  the  issue  of 
how  do  we  treat  or  punish  that  person.  I  think  if  you  look  at  the 
testimony  last  week  very  carefully  by  the  American  Psychological 
Association  and  a  few  others,  they  completely  confuse  the  two  con- 
cepts, as  if  those  who  would  abolish  the  insanity  defense  are  cruel 
and  unsympathetic  to  people,  and  that  they  would  have  them  pun- 
ished for  something  which  they  feel  they  shouldn't  be  responsible 
for. 

But  we  don't  believe  that  at  all.  We  think  that  a  judge  has  ample 
discretion,  and  the  law  can  make  it  more  constrained  as  to  what 
his  discretion  can  be,  in  terms  of  how  do  you  treat  somebody  who  is 
found,  as  we  believe,  guilty  of  certain  crimes,  but  because  of  cer- 
tain mental  problems,  there  may  be  mitigating  factors  that  go  into 
how  you  deal  with  that  person. 

So  we  think  that  each  case  has  to  be  looked  at  separately.  We 
take  exception  to  the  ACLU's  testimony.  I  noticed  just  flipping 
through  it  before  I  came  up,  where  they  said,  you  can't  deter  some- 
one who  is  found  insane.  And  I  completely  object  to  that,  because 
just  looking  at  the  civil  side  of  the  law,  and  in  a  civil  case,  even  if 
somebody  is  found  insane,  they  are  nevertheless  held  responsible 
for  their  conduct  and  must  pay  compensatory  damages  and,  in  ap- 
propriate cases,  are  required  to  pay  punitive  damages.  Punitive 
damages  in  the  civil  side,  as  we  believe  a  finding  of  guilty  in  a 
criminal  side,  is  to  punish  the  person  and  ask  as  a  deterrence  both 
to  that  person  and  to  society,  because  there  are  certain  kinds  of  in- 
sanity that  can  be  deterred.  A  person,  in  many  cases,  under  psychi- 
atric care,  a  lot  of  patients  have  insight  into  their  problems.  They 
know  that  something  is  going  wrong  with  them.  They  know  they 
better  check  themselves  into  a  hospital.  They  know  they  better  get 
certain  kinds  of  psychiatric  care. 

So  by  finding  people  who  commit  crimes  guilty,  even  though  they 
may  be  mentally  disturbed,  might  encourage  those  who  are  walk- 
ing around  as  potential  violent  criminals  to  say,  "Gee  whiz,  I'd 
better  check  myself  in  with  the  hospital  or  with  the  clinic  or  what- 
ever, because  I  may  be  found  guilty  of  criminal  conduct." 

So  we  think  that  there  is  a  valid  deterrent  aspect  to  this. 

So  just  in  brief,  we  think  that  the  current  test  and  proposed 
modifications  really  won't  solve  the  problem.  We  think  it  will  just 
cause  more  confusion,  will  lead  to  more  litigation  in  terms  of  what 
do  you  mean  by  words  like  "wrongfulness  of  the  conduct."  The 
word  "wrongfulness"  sounds  kind  of  vague.  How  wrongful?  Does 
the  person  have  to  appreciate  it?  If  he  thought,  for  example,  shoot- 
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ing  his  wife  was  wrong,  but  he  didn't  think  it  was  that  wrong,  be- 
cause she,  say,  had  it  coming  to  her.  For  whatever  delusional 
reason,  does  that  mean  we  find  the  person  not  guilty  because  of 
reason  of  insanity?  And  again,  the  word  "understand"  or  "appreci- 
ate," you  can  substitute  your  own  word  there  again.  You  get  into  a 
lot  of  vague  and  conflicting  concepts  that  will  confuse  a  jury. 

And  finally,  I  just  want  to  address  another  issue  that  I  find  quiz- 
zical. I  don't  know  what  the  reason  was,  but  section  16(d)  of  H.R. 
1280  says  that  "A  verdict,  that  a  jury  is  to  return  one  of  three, 
guilty,  not  guilty  or  not  guilty  only  by  reason  of  insanity."  And  I 
notice  that  the  word  "only  by  reason  of  insanity,"  the  word  "only" 
is  omitted  in  H.R.  1329  introduced  by  Congressman  Gekas,  and  I'm 
wondering  what  the  significance  of  the  word  "only"  is.  Does  that 
mean  that  if  the  jury  believes  that,  well,  90  percent  of  it  was  due  to 
his  mental  condition,  but  10  percent,  he  sort  of  knew  what  was 
going  on  or  was  culpable — does  that  mean  that  they  return  a  ver- 
dict of  guilty?  Or  if  you  have  another  situation  where  he  attacked 
a  person  perhaps  initially  in  self-defense,  but  then  went  on  to  kill 
the  person  thinking  that  they  were  going  to  poison  him  or  some- 
thing bizarre,  does  that  person — is  found  then  guilty,  because  not 
all  of  the  conduct  was  due  to  the  reason  of  insanity? 

I'm  not  quite  sure  why  that  adjective  "only"  was  placed  there. 

In  terms  of  pretrial  commitment,  again,  we're  not  particularly 
addressing  that.  We  support,  basically,  the  testimony  that  was  pre- 
sented last  month  by  Mr.  Jensen  from  the  Justice  Department  on 
the  procedures  there. 

And  I  would  be  glad  now  to  answer  any  questions  that  the  Chair 
may  have. 

Mr.  CoNYERS.  Well,  don't  you  see  a  relationship  between  our  at- 
tempts to  improve  the  law  on  insanity  defense  by  eliminating  some 
of  the  permissible  parts  of  the  defense  and  also  changing  the 
burden  of  proof?  Aren't  they  steps  in  the  right  direction? 

Mr.  Kamenar.  Well,  I  would  think  that  shifting  the  burden  of 
proof  is,  if  you're  going  to  keep  the  insanity  defense,  if  you  buy  the 
rationale  for  it,  which  we  necessarily  do  not,  then  I  guess  shifting 
the  burden  is  a  step  in  the  right  direction,  even  though  you're  on 
the  wrong  path  to  begin  with. 

In  terms  of  eliminating  part  of  the  defense,  I'm  really  not  sure 
whether  that's  going  to  make  any  improvement.  The  part  that's 
being  eliminated  is  the  volitional  part,  namely,  whether  the  person 
was  uncontrollable.  And  in  some  respects,  if  you  are  of  the  school 
of  thought  that  people  shouldn't  be  held  responsible  for  their  con- 
duct because  they're  insane,  I  would  suspect  that  you  would  at 
least  want  to  keep  that,  maybe  throw  out  the  other  test.  If  the 
person  was  so  uncontrollable  they  could  not  help  themselves  from 
doing  what  they  did,  gee  whiz,  I  would  think  that  if  you  care  about 
whether  we  are  going  to  find  that  kind  of  person  guilty,  again,  if 
you're  in  that  school  of  thought,  you  would  want  to  retain  that.  So 
it  seems  that  the  way  it's  being  addressed  is  kind  of  confusing  in 
my  mind.  But  I  do  think  that  if  you're  going  to  stay  on  this  course, 
that  perhaps  some  of  the  steps  are  steps  in  the  right  direction,  but 
there's  other  parts  to  it,  such  as,  you  know,  using  the  word  "under- 
standing the  wrongfulness  of  his  conduct,"  et  cetera  that  may,  in 
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fact,  just  engender  some  more  confusion.  So  it  may  have  a  net  gain 
of  perhaps  zero,  in  terms  of  improving  the  law. 

Mr.  CoNYERS.  Well,  you're  not  very  encouraging. 

Mr.  Kamenar.  Well,  I'm  sorry  that  I  bring  you  bad  news. 

Mr.  CoNYERS.  Well,  that's  too  bad.  We  have  to  take  this,  though. 
That's  why  we  have  these  hearings. 

Mr.  Kamenar.  That's  right. 

Mr.  CoNYERS.  Let  me  just  find  out  about  another  part  of  this. 
The  biggest  objection  to  abolishing  the  defense  entirely  is  that 
there  is  an  assumption  that  a  person  has  the  capability  to  under- 
stand the  law,  that  that's  part  of  the  mens  rea  in  bringing  a  crimi- 
nal action  against  him. 

Could  you  address  that? 

Mr.  Kamenar.  I'm  not  sure  if  I  understand  your  question.  Could 
you  repeat  it  or  rephrase  it? 

Mr.  CoNYERS.  OK.  Since  we  require  mens  rea  for  a  crime,  by 
eliminating  the  insanity  defense  entirely,  what  we've  said  is  that 
we  don't  care  what  the  state  of  mind  is,  everybody's  going  to  be  re- 
sponsible for  their  conduct  without  regard  to  whether  they  under- 
stand and  have  any  ability  to  relate  to  the  law. 

Isn't  that  a  rather  large  step? 

Mr.  Kamenar.  No;  I  don't  make  that  step.  Again,  as  I  believe  I 
testified,  maybe  I  didn't  make  myself  clear,  in  any  criminal  case 
it's  up  to  the  prosecution  to  prove  all  elements  of  the  crime.  As  we 
all  know,  one  of  the  elements  is  intent  to  commit  the  crime,  hence 
the  mens  rea. 

Now  in  terms  of  that  concept,  we  think  that  under  the  tradition- 
al concept  of  mens  rea,  that  90  percent  of  the  testimony  in  defenses 
that  are  raised  now  under  the  insanity  defense  would  not  be  per- 
mitted. I'm  not  saying  that  all  would  be  eliminated,  but  in  terms 
of,  for  example,  let's  take  the  Hinckley  case.  Did  he  know  what  he 
was  doing  was  wrong?  Did  he  intend  to  shoot  the  President?  All 
the  evidence  was  clear  that  he  did,  but  the  jury  was  sidetracked 
and  found  themselves  in  this  morass  of  whether  he  appreciated  the 
wrongfulness  of  the  crime. 

And  then  we  get  into  motivation.  Why  the  person  did  it.  Wheth- 
er they  were  motivated  out  of  insane  love  or  political  reasons.  I 
dare  say  that  even  Hitler  would  be  found  not  guilty  by  reason  of 
insanity  for  exterminating  the  Jews,  because  he  had  these  delu- 
sions of  grandeur,  of  conquering  the  world,  and  any  psychiatrist 
would  say  he's  insane.  Does  that  mean  society  says  to  Hitler  that 
we  don't  find  you  guilty  of  your  heinous  acts?  I  don't  think  that's 
where  we  would  want  to  go. 

And  so  I'm  not  suggesting  that  everybody  would  be  found  guilty. 
I  gave  you  a  couple  of  examples.  If  a  person  thought  he  was  actual- 
ly squeezing  a  lemon  or  shooting  at  a  tree,  that  person  didn't  have 
the  mens  rea  of  harming  another  person.  He  thought  he  was  really 
honestly  shooting  a  tree.  And  under  our  test  of  abolishing  the  in- 
sanity defense,  that  person  would  be  simply  found  not  guilty.  OK? 

Now  in  terms  of  civil  commitment,  how  we  treat  somebody  who 
thinks  he's  going  around  shooting  trees,  when  he's  actually  shoot- 
ing people,  our  civil  side  of  the  procedures  should  be  beefed  up  to 
take  care  of  that  kind  of  a  problem. 
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Mr.  CoNYERS.  Can  I  draw  any  rays  of  commendation  for  the  way 
we  treat  the — deal  with  the  commitment  procedure? 

Mr.  Kamenar.  Again,  I  haven't  really  focused  on  that,  but  I 
think  that  from  briefly  going  over  the  section,  I  don't  have  too 
much  trouble  with  it. 

Mr.  CoNYERS.  It  was  our  intention  to  strengthen  that  and  make 
it 

Mr.  Kamenar.  Yes;  well,  I  think  that's  necessary,  as  I've  just 
mentioned  in  this  case  in  Seattle,  where  the  man  was  convicted  of 
molesting  children,  the  prosecutor— while  the  defendant  was  "smil- 
ing and  overjoyed  and  walked  briskly  out  of  the  U.S.  district  court- 
house, the  assistant  U.S.  attorney,  Sally  Gustafson,  said,  'Now 
watch  out  for  your  kids.'  " 

Obviously,  since  the  Federal  law  doesn't  allow  for  civil  commit- 
ment for  somebody  like  this,  that  needs  to  be  beefed  up,  and  I 
think  your  bill  correctly  addresses  that  issue.  But  in  terms  of 
where  we  stand  on  that,  I  would  just  generally  indicate  that  we 
would  support  that  by  the  testimony  of  Mr.  Jensen  from  the  Jus- 
tice Department  on  that. 

Mr.  Conyers.  All  right.  Mr.  Gekas. 

Mr.  Gekas.  Thank  you,  Mr.  Chairman. 

I  read  your  testimony,  although  I  did  not  hear  it  today,  because 
of  a  mixup  in  the  rooms  where  we  were  supposed  to  meet.  I  got 
fooled  more  than  some  of  the  visitors,  I  believe. 

You  would  prefer  following  the  precedents  established  in 
Idaho 

Mr.  Kamenar.  Idaho  and  Montana. 

Mr.  Gekas  [continuing].  Which  has  eradicated  completely  the  de- 
fense of  insanity,  I  take  it. 

Mr.  Kamenar.  That's  correct. 

Mr.  Gekas.  Do  you  envision  that  we  determine  what  happens  if 
someone  commits  a  murder  and  thinks  he  was  shooting  at  a  tree. 
Would  that  come  out  in  his  first  consultation  with  his  defense 
counsel?  In  other  words,  we  see  there's  a  shooting  occurring,  a 
murder  occurs,  and  now  he's  jailed,  and  no  bail  is  set.  That  is,  a 
determination  that  no  bail  shall  be  obtained. 

Mr.  Kamenar.  Right. 

Mr.  Gekas.  Now,  defense  counsel  meets  with  him  or  potential  de- 
fense counsel,  and  there  probably  would  be  the  first  time  it  is  de- 
termined that  this  fellow  is  wacky.  He  thought  he  was  shooting  a 
tree;  right?  ^ 

Mr.  Kamenar.  Right. 

Mr.  Gekas.  Under  your  theory,  does  he  now  go  to  the  civil  courts 
to  have  this  man  declared  insane,  civilly,  or  does  he  proceed  with 
just  pleading  not  guilty  and  showing  to  the  jury  that  he  was  trying 
to  shoot  at  a  tree,  hoping  to  get  a  not  guilty  verdict? 

Mr.  Kamenar.  Yes;  I  think  that  the  answer  to  that  is  more  a  me- 
chanical one,  and  I'm  sure  under  Idaho,  since  they've  abolished  the 
insanity  defense  since  July  1982  last  year,  I  could  find  out  from  the 
attorney  general  how  they  actually — what  the  mechanics  are,  in 
terms  of  when  is  that  defense  of — again,  lacking  the  intent  or  mens 
rea,  when  is  that  raised.  I  think  it  could  be  raised  by  my  own  spec- 
ulation right  how  in  several  ways.  One,  the  defense  counsel  miglit, 
after  his  initial  interview  with  his  client  find  out  that  he  doesn't 
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even  understand  what's  going  on  now  and  may  have  a  pretrial 
hearing  to  determine  whether  the  person  is  competent  to  stand 
trial. 

Mr.  Gekas.  To  stand  trial;  yes. 

Mr.  Kamenar.  And  I  think  in  a  lot  of  cases  that  we're  talking 
about,  by  the  way,  where  the  person  may  be  so  disturbed  that  even 
though  maybe  under  criminal  law  and  the  abolition  of  insanity  de- 
fense, we  would  say  he  would  still  be  found  guilty,  but  he  may 
never  get  that  far,  because  he  hasn't  gone  through  stage  one, 
namely,  is  he  competent  to  stand  trial.  And  that's  where  a  lot  of 
the — those  who  raise  the  issue  of  insanity  are  weeded  out  of  the 
system,  so  to  speak,  at  that  level.  So  that's  one  area  where  it  might 
come  up. 

The  second  time  it  may  come  up,  I  could  conjecture,  would  be  in 
pretrial  proceedings,  both  with  the  discovery  in  a  criminal  trial  on 
what  the  evidence  is,  I  would  think  also  that  if  during  the  trial 
itself,  the  prosecution,  as  you  know,  has  to  bear  all  the  elements  of 
proving  its  case  beyond  a  reasonable  doubt.  And  then  at  that  point, 
the  defendant  would  try  to  defend  against  any  of  those  points, 
when  he  puts  on  his  case.  So  you  would  then  have  this  psychiatrist 
go  up  at  that  point  and  testify  that  the  defendant  thought  he  was 
shooting  at  a  tree  and  present  his  symptomology  and  other  evi- 
dence to  that  effect. 

So  I  think  that's  a  minor  problem,  you  may  be  able  to  streamline 
in  such  a  way  to  make  it  more 

Mr.  Gekas.  That's  what  I'm  worried  about.  If  we  go  into  that, 
we'd  have  to  make  sure  that  the  procedure  flows  in  a  orderly  way, 
and  without  knowing  exactly  the  item-by-item  procedure  that  takes 
place  in  Idaho,  did  we  say? 

Mr.  Kamenar.  Idaho  and  Montana;  yes. 

Mr.  Gekas.  Montana,  I  don't  want  to  venture  into  that  personal- 
ly. I  will  try  to 

Mr.  Kamenar.  Well,  I  can  get  the  information  for  you. 

Mr.  Gekas.  What  I  have  drawn  from  your  testimony,  and  this  is 
what  I  would  like  to  confirm  now,  that  assuming  that  we  had  to 
have  an  insanity  defense  and  that  this  subcommittee  was  going  to 
recommend  that  we  have  an  insanity  defense,  do  you  agree  that 
the  best  way  to  go,  as  the  chairman  was  trying  to  elicit  from  you, 
was  to  at  least  establish  that  the  burden  shall  shift  from  the  pros- 
ecution to  the  defense. 

Mr.  Kamenar.  Yes;  I  think  it  should,  but  I  don't  think  it  would 
make  that  much  of  a  difference. 

Mr.  Gekas.  All  right,  and  the  other  would  be  that  you  would 
like — I  caught  from  your  testimony,  your  written  submitted  testi- 
mony that  where  my  version  of  the  bill  had  the  reference  to 
"only,"  that  you  would  prefer  to  see  that  stricken  under  the  Con- 
yers  bill. 

Mr.  Kamenar.  Well,  I'm  not  so  sure  that  I  have  an  opinion  one 
way  or  the  other.  I  was  just  a  little  confused  and  perplexed  why 
the  difference — in  one  bill  the  word  "only"  was  inserted,  in  yours  it 
was  not — whether  that  was  a  conscious  decision  that  had  some  par- 
ticular meaning,  because  usually  it's — I  think  the  criminal  law,  I 
believe,  is  "not  guilty  by  reason  of  insanity."  The  word  "only"  is 
not  there. 
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Mr.  Gekas.  Chairman  Conyers  and  I  are  going  to  have  future  dis- 
cussions on  all  these  matters,  but  I  wanted  to  get  your  opinion. 

If  you  had  the  choice  of  those  two  phrases,  which  would  you 
choose?  Again,  we're  trying  to  pin  you  down  on  things  that  you  are 
probably  opposed  to  from  the  beginning,  but  if  we're  going  to  enact 
something  like  that,  we  need  as  much  information  and  opinion  as 
we  can  gather. 

Mr.  Kamenar.  Well,  again,  in  that  school  of  thought  about  in- 
sanity, I  would  guess  that  depending  on  the  way  it's  interpreted,  I 
might  prefer  the  word  "only"  to  be  in  there,  because  then  the  jury 
would  have  to  make  sure  that  they  understand  that  it  was  the  in- 
sanity nature  that  was  the  only  cause  for  the  particular  crime,  and 
they  would  be  a  little  more  careful  than  allowing  some  vague  testi- 
mony that,  "Gee,  this  guy  sounds  sort  of  crazy,  ergo,  let's  not  find 
him  guilty."  I  think  the  word  "only"  might  spur  the  jury  to  give 
more  to  the  causation  aspect,  whether  that  delusion,  or  whatever, 
caused  this  particular  crime. 

And  as  I  said  before,  in  the  Hinckley,  I  can't  see  how  the  jury 
found  him  not  guilty  for  all  12  counts,  including  possession  of  a 
handgun,  because  I  can't  see  how  his  insanity  cause  was  the  only 
reason  why  he  had  to  bring  in  the  gun  across  the  D.C.  line.  So 
maybe,  I  don't  know,  but  if— I  could  probably  be  persuaded  the 
other  way  to  take  out.  There  is  an  argument  that 

Mr.  Gekas.  You've  persuaded  me  to  concede  that  to  Chairman 
Conyers,  and  then  I  can  hope  to  get  some  concessions  from  him  on 
something  else. 

Mr.  Kamenar.  Oh,  OK. 

Mr.  Conyers.  Attorney  Kamenar,  we  appreciate  your  written  tes- 
timony and  your 

Mr.  Kamenar.  I'd  like  to  submit  this  for  the  record,  that  article. 

Mr.  Conyers.  We'd  like  to  see  that.* 

[The  prepared  statement  of,  and  material  submitted  by,  Mr.  Ka- 
menar follow:] 


•See  pp.  513-15  infra. 
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TESTIMONY 

of 

PAUL  D.  KAMENAR,  Director  of  Litigation 

THE  WASHINGTON  LEGAL  FOUNDATION 


Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  Paul  D. 
Kamenar,  Director  of  Litigation  for  the  Washington  Legal  Founda- 
tion (WLF  or  Foundation) .   I  am  here  at  the  request  of  the  Sub- 
committee to  testify  on  various  public  policy  and  legal  ramifica- 
tions of  H.R.1280  and  other  bills  dealing  with  the  insanity 
defense.   The  Foundation  does  not  advocate  the  passage  or  defeat 
of  any  particular  legislation.   On  behalf  of  WLF,  let  me  express 
my  appreciation  to  the  Subcommittee  for  this  opportunity  to 
present  our  views  on  this  important  topic. 

The  Washington  Legal  Foundation  is  a  non-profit  corporation 
organized  and  existing  under  the  laws  of  the  District  of  Columbia 
for  the  purpose  of  engaging  in  matters  affecting  the  broad  public 
interest.   WLF  has  more  than  85,000  members  and  120,000  addition- 
al supporters  throughout  the  United  States  whose  interests  the 
Foundation  represents. 

WLF  participates  in  and  devotes  a  substantial  portion  of  its 
resources  to  matters  raising  criminal  justice  and  related  con- 
stitutional issues.   The  Foundation's  concern  for  the  physical, 
psychological,  and  financial  impact  crime  has  on  its  victims, 
their  families,  and  society  has  led  to  the  establishment  of  a 
I  Crime  Victims  Program.   This  program  is  designed  to  advance  the 

1 

i  rights  of  crime  victims  and  the  general  public  and  to  help  reduce 
J  the  alarming  crime  rate  in  America.   Among  other  activities, 
,  WLF  provides  educational  materials,  legal  guidance,  and  assistance 
i  to  the  victims  of  violent  crime.   The  Foundation's  Crime  Victims 

! 

i  Impact  Statement  Guide  has  been  distributed  on  a  nation-wide 


503 


basis  over  the  last  two  years  and  served  as  a  model  for  the 
Victim  Impact  Statement  provision  of  S.2420,  the  "Omnibus  Victims 
Protection  Act  of  1982,"  which  was  enacted  into  law. 

In  addition,  WLF  established  a  "Court  Watch  Project"  design- 
ed to  assist  citizens  and  crime  victims  to  hold  judges  accountable 
for  their  action.   WLF  recently  published  a  Court  Watch  Manual, 
prefaced  by  Senator  John  Heinz,  to  assist  the  public  in  this 
effort. 

One  aspect  of  WLF's  Crime  Victims  Program  is  to  encourage 
victims  of  crime  to  sue  their  attacker  for  civil  damages.   In 
that  regard,  the  Foundation  is  serving  as  legal  counsel  on  behalf 
of  the  Secret  Service  Agent  who  was  shot  and  wounded  by  John  W. 
Hinckley,  Jr.  in  a  civil  suit  for  damages  filed  against  Hinckley. 
Similar  suits  have  been  filed  by  James  Brady  and  D.C.  Police 
Officer  Delahanty.   In  addition,  WLF  filed  a  suit  against  Dr. 
John  J.  Hopper,  Jr.,  Hinckley's  psychiatrist  before  the  shooting 
for  malpractice  which  contributed  to  the  shootijigs.  Since  Hinckley 
has  raised  the  insanity  defense  in  the  civil  suits  against  him, 
the  Subcommittee  may  be  interested  in  learning  more  about  the 
implications  of  the  insanity  defense  in  both  the  criminal  and 
civil  contexts. 

I  have  testified  on  the  insanity  defense  on  behalf  of  the 
Foundation  before  the  Senate  Judiciary  Committee,  Subcommittee 
on  Criminal  Justice  last  summer  as  well  as  before  the  National 
Mental  Health  Association's  National  Commission  on  the  Insanity 
Defense. 
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The  Insanity  Defense 

The  Foxindation  believes  that  it  is  the  public  interest  to 
change  the  current  state  of  the  law  regarding  the  use  of  the 
insanity  defense.   The  cxirrent  law  is  replete  with  a  host  of 
problems. 

For  example,  a  federal  prosecutor  has  the  enormous  burden 
of  proving  a  person  was  legally  "sane"  beyond  a  reasonable  doubt, 
the  defendant  being  presumed  to  be  insane  after  raising  its  issue 
While  the  Foundation  strongly  supports  the  various  proposals  to 
shift  the  burden  to  the  defendant,  we  believe  that  such  a 
change  is  only  a  minor  reform  which  does  not  seriously  address  the 
larger  issue  of  the  use  and  definition  of  the  insanity  defense. 
Even  if  one  were  to  shift  the  burden  to  the  defendant,  the 
current  test  of  insanity  ~  whether  the  defendant  appreciated  the 
wrongfulness  of  his  conduct  or  if  he  did,  was  he  able  to  conform 
his  conduct  to  the  law,     or  even  the  test  proposed  in  H.R.12  80, 
whether  the  defendant  understood  the  wrongfulness  of  his  conduct 
—  raises  a  host  of  problems  concerning  the  role  of  psychiatrists 
at  the  trial  and  the  function  of  the  jury.   Indicative  of  the 
confusing  and  complex  role  that  psychiatrists  serve  when  testify- 
ing on  insanity  is  the  statement  by  Dr.  David  Bear,  the  Harvard 
psychiatrist  who  testified  for  Hinckley's  defense.   He  concluded 
his  expert  testimony  at  Hinckley's  criminal  trial  by  stating  to 
the  jury  that  it  was  his  "sense  of  justice"  that  Hinckley  should 
not  be  punished  for  shooting  the  President  of  the  United  States 
I  and  three  others.   Clearly,  it  is  not  Dr.  Bear's  "sense  of 
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justice"  that  should  be  controlling.   It  is  our  collective 
"sense  of  justice"  embodied  in  our  laws  that  decides  what  is 
right  and  wrong.   But  Dr.  Bear's  observation  reflects  the  cominon 
misunderstanding  by  what  society  means  by  declaring  certain  con- 
duct "criminal."   Society  is  stating  that  it  does  not  condone 
such  conduct  and  will  find  a  person  "guilty"  if  the  elements  of 
the  crime  are  proved.   But  it  does  not  mean  that  such  persons  are 
automatically  "punished".   It  is  critical  to  distinguish  between 
a  finding  of  "guilty"  and  the  appropriate  "punishment"  or  treat- 
ment to  be  imposed. 

Without  going  into  detail,  there  are  many  criminal  laws  that 
hold  people  criminally  accountable  for  their  acts  even  though 
there  is  no  specific  intent  to  commit  the  crime.   Possession  of 

stolen  goods,  contraband  (illegal  drugs,  unregistered  guns)  and 

*/ 
the  like  do  not  focus  on  the  intent  issue.-   Involuntary  man- 
slaughter, statutory  rape,  and  similar  crimes  are  examples  of  im- 
posing criminal  culpability  for  behavior  that  society  deems  un- 
acceptable, without  focusing  on  intent. 


V  Notwithstanding  the  jury's  verdict  in  the  Hinckley  case  and 
i  the  burden  of  proof  issue,  one  may  find  the  verdict  difficult  to 
i  understand,  especially  the  verdict  reached  for  Count  12  of  the 
!  indictment:  carrying  a  pistol  without  a  license  in  violation  of 
I  22  D.C.  Code  §  3204.   The  trial  testimony  focused  on  Hinckley's 

insanity  for  the  shooting  itself,  and  not  for  crimes  preceding 
i  the  shooting,  such  as  carrying  a  pistol  into  the  District  of 
!  Columbia.  Was  Hinckley  so  insane  and  infatuated  with  Jodie  Foster 
that  he  just  had  to  bring  a  gun  into  the  District  of  Columbia 
without  a  license?  That  verdict  itself  is  nonsense  and  represents 
all  that  is  wrong  with  any  form  of  the  insanity  defense. 
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The  test  of  "insanity"  under  Section  1  of  H.R.1280  is 
whether  "the  defendant,  as  a  result  of  mental  disease  or  defect, 
did  not  understand  the  wrongfulness  of  that  conduct."   The 
Foundation  believes  that  this  test  is  just  as  confusing  and  vague 
as  the  current  "appreciate"  test  and  will  not  result  in  any 
reform  of  the  current  use  of  the  insanity  defense.   Lawyers  and 
psychiatrists  will  still  present  conflicting  and  confusing  testi- 
mony and  arguments  as  to  the  meaning  of  "mental  desease  or  defect", 
"understand"  and  "wrongfulness."   As  in  the  Hinckley  case,  there 
still  will  be  debates  as  to  application  of  "emotional  understand- 
ing or  appreciation"  of  the  wrongfulness  of  the  conduct  as  oppos- 
ed to  the  "cognitive  understanding  or  appreciation"  of  the  wrong- 
fullness.   And  what  do  we  mean  by  "wrongfulness?"   Do  we  mean 
by  "wrongfulness"  whether  the  person  understood  the  "fullness  of 
the  wrong"?   If  the  person,  for  example,  knew  that  murdering  his 
spouse  was  somewhat  wrong  but  did  not  think  it  was  that  wrong  as 
the  law  states,  do  we  ask  the  jury  to  acquit?   Is  society  to 
condone  murder  where  a  man,  suffering  from  a  mental  disease, 
perhaps  depression,  kills  his  wife  believing  or  understanding  the 
crime  to  be  only  slightly  wrong  because  he  thinks  "she  had  it 
coming  to  her?"   Why  not  change  the  defense  in  Section  1  of  H.R. 
1280  to  read  that  "the  defendant,  as  a  result  of  mental  disease 
or  defect,  did  not  know  his  conduct  was  wrong."   Although  this 
revision  would  be  an  improvement,  we  still  find  ourselves  debating 
about  what  is  "wrong"  or  "right."   If  a  person,  because  of  mental 
disease,  actually  believes  his  violence  or  crime  is  "right"  or 
"rightful",  do  we  find  him  not  guilty?   In  his  distorted  thinking. 


507 


Hitler  thought  the  extermination  of  the  Jews  was  "right"  for  his 
master  plan.   Hinckley  apparently  thought  his  shooting  the 
President  was  "right"  in  terms  of  serving  his  purpose  to  get  Jodie 
Foster's  attention,  which  he  certainly  did,  as  well  as  the  rest  of 
the  world's.   Could  a  Hitler  be  found  "not  guilty  only  by  reason 
of  insanity"  for  his  crimes  under  H,R.1280?   Could  another 
Hinckley  be  found  not  guilty  by  reason  of  insanity  under  this 
test?   It  appears  so.   Should  society  allow  that  result  to  happen? 
I  think  not. 

Another  confusing  aspect  of  H.R.1280  is  §  16(d),  the  verdict 
that  the  jury  is  to  return: 

(1)  guilty; 

(2)  not  guilty;  or 

(3)  not  guilty  only  by  reason  of  insanity. 

(emphasis  added) . 

The  word  "only"  is  omitted  in  H.R.1329  introduced  by  Congressman 
Gekas.   What  if  anything  is  significant  about  the  word  "only"? 
If  the  jury  believes  that  a  person's  mental  disease  was  such  that 
only  a  portion,  such  as  90  percent,  of  the  conduct  can  be  attribut- 
ed to  the  mental  disease,  does  the  jury  return  a  verdict  of 
"guilty".   If  a  defendant  convinces  the  jury  that  his  initial 
attack  of  a  victim  was  in  self  defense  but  that,  because  of  men- 
tal disease,  he  went  too  far  and  murdered  his  victim,  should  he 
be  found  "not  guilty"  rather  than  "not  guilty  only  by  reason  of 
insanity"  because  not  all  of  his  criminal  behavior  was  caused  by 
the  mental  disease?   Does  the  "reason  of  insanity"  have  to  be  a 
predominant  or  exclusive  one? 
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All  of  these  problems  relating  to  the  insanity  defense  appear 
to  have  been  addressed  in  a  common  sense  way  by  the  State  of 
Idaho  and  Montana.   Effective  July  1,  19  82,  Idaho  eliminated  in- 
sanity as  a  legal  defense.   Jurors  may  still  consider  psychiatric 
evidence  in  determining  whether  or  not  a  defendant  charged  with 
an  intentional  crime  intended  the  probable  consequences  of  the 
act,  but  no  longer  will  they  be  wrestling  with  the  American  Law 
Institute  (A.L.I.)  test  or  one  similar  to  it  embodied  in  H.R.1280 
to  determine  whether  or  not  a  defendant  is  legally  insane,  and 
therefore  not  culpable  for  his  actions. 

We  believe  the  Idaho  approach  to  the  insanity  defense  is  in 
the  public  interest  and  should  be  studied  carefully  as  a  possible 
model  for  federal  reform.   Anything  less  than  that  is  only  cosme- 
tic reform  that  will  only  spawn  further  litigation  and  confusion. 

Pre-  and  Post- Trial  Commitment 

Sections  3  and  4  of  H.R.1280  provides  for  the  pre  and  post- 
trial  treatment  of  insane  offenders.   While  the  Foundation  does 
not  particularly  address  those  sections,  we  do  support  the  views 
on  them  offered  by  D.  Lowell  Jensen  from  the  Justice  Department 
on  March  17,  1983. 

Under  D.C.  law,  a  person  who  is  found  not  guilty  by  reason 
of  insanity  is  committed  to  St.  Elizabeth's  Hospital  for  50  days, 
after  which  he  may  be  released  if  found  no  longer  a  danger  to  him- 
self or  the  community.   The  person  may  be  insane,  he  or  she  may 
think  they  are  Napoleon  Bonaparte  or  are  being  pursued  by  the  CIA, 
but  if  they  are  not  a  danger  to  themselves  or  others,  they  must  be 
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set  free. 

There  are,  unfortunately,  many  horrible  examples  of  a  person 
being  released  from  mental  hospitals  upon  the  certification  of 
psychiatrists,  only  to  commit  violent  crimes  once  again. 

•  Joseph  Morgan  was  committed  to  St.  Elizabeth's 
Hospital  for  acute  brain  syndrome  due  to  alcohol 
intoxication  after  beating  his  wife  repeatedly. 
Shortly  before  his  release  in  1967,  he  promised 
to  kill  his  wife  if  he  ever  got  out.   Shortly 
after  his  release,  he  shot  and  killed  his  wife. 
He  was  acquitted  of  the  murder  at  an  uncontested 
trial  before  a  judge  who  found  him  not  guilty  by 
reason  of  insanity. 

•  Edmund  Kemper  murdered  both  his  grandparents 
and  spent  5  years  in  the  Atascadero  State  Mental 
Hospital.   In  1969,  he  was  released  as  cured  and 
between  1972  and  1973,  he  killed  6  college  co-eds  and 
his  mother  in  a  most  grisly  manner. 

•  Herbert  Mullin  had  been  civilly  committed  to 
various  California  mental  hospitals.   Each  time 
he  was  released.    Within  a  5-month  period,  he 
killed  13  people  because  of  voices  inside  his 
head  telling  him  to. 

•  Gregory  Thaddy  of  Wichita,  Kansas  killed  his 
parents  in  1975.   He  was  found  not  guilty  by 
reason  of  insanity,  and  was  thus  legally  per- 
mitted to  inherit  part  of  their  $400,000  estate. 

•  Garrett  Trapnell,  son  of  a  prominent  Virginia 
family,  committed  numerous  crimes  over  a  period 
of  years  from  armed  robbery  to  airline  hijacking, 
each  time  convincing  the  court  he  was  insane  and 
then  convincing  the  mental  hospital  that  his 
sanity  was  restored. 

These  are  only  a  few  example  of  the  shortcomings  of  the  medical 
community  to  treat  persons  with  mental  problems.  The  Foundation 
does  not  understand,  though,  why  Rule  704  of  the  Rule  of  Evidence 
is  proposed  to  be  changed  by  denying  the  admissibility  of  opinion 
testimony  as  to  the  future  dangerousness  of  an  acquitted  or  commi- 
tted person.  If  a  report  to  that  effect  is  permitted  under  Sectiojn 
4  [§  4172  (a)(3)(F)],  why  not  testimony? 
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The  Insanity  Defense  in  Civil  Trials 
Once  Hinckley  intrcduced  evidence  on  his  insanity,  he  was  presuned  to 
be  insane  and  the  burden  of  proof  shifted  to  the  prosecution  to 
prove  beyond  a  resonable  doxobt  that  he  was  sane.   In  the  civil 
case,  however,  Hinckley  is  presumed  sane  and  the  burden  is  on 
him  to  prove  that  he  was  insane.   Thus,  it  is  conceivable  that  two 
different  juries  in  the  same  U.S.  District  Court  may  reach  oppo- 
site conclusions  on  the  sanity  of  Hinckley. 

The  fact  that  a  person  is  found  not  guilty  by  reason  of  in- 
sanity does  not  mean  that  the  issue  is  precluded  from  further 
resolution  in  a  civil  case.   The  jury's  verdict  of  not  guilty  by 
reason  of  insanity  only  means  that  they  did  not  believe  that  the 
prosecution  met  his  burden  of  proof  of  proving  Hinckley  sane 
beyond  a  reasonable  doubt.   It  was  not  a  factual  determination  of 
Hinckley's  sanity. 

However,  the  opposite  situation  produces  a  different  result. 
If  Hinckley  were  found  "sane"  in  a  criminal  case  and  thus  "guilty," 
such  a  finding  would  be  dispositive  in  a  civil  suit  under  the 
doctrine  of  "collateral  estoppel."   This  doctrine  applies  in  any 
criminal  proceeding  regardless  of  whether  sanity  is  in  issue.   In 
other  words,  the  law  in  most  States  is  that  a  criminal  who  has 
been  found  guilty  is  "collaterally  estopped"  from  denying  his 
liability  in  a  civil  suit  for  damages  incurred  in  the  course  of 
i  committing  the  crime.   The  question  then  is  only  a  determination 
j  of  damages. 

And  even  if  a  defendant  in  a  civil  suit  is  found  to  be'  in- 
sane, the  law  does  not  necessarily  relieve  that  person  from  lia- 
bility.  The  general  rule  is  that  an  insane  or  mentally  incom- 
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petent  person  is  liable  to  his  injured  victim  for  compensatory 
damages  (i.e.,  medical  bills,  pain  and  suffering,  etc.),  but  may 
escape  liability  for  punitive  damages.   Punitive  or  exemplary 
damages  are  designed  to  punish  and  deter,  and  the  reasoning  is  that 
if  a  person  is  so  insane  or  "undetterable, "  then  the  assessment  of 
punitive  damages  would  not  serve  its  purpose.   Nevertheless,  there 
is  legal  authority  to  the  effect  that  punitive  damages  may  be 
assessed  against  an  insane  person  depending  upon  the  nature  of  the 
insanity.   If,  for  example,  the  insanity  or  mental  disease  was  of 
a  long  duration  during  which  there  were  lucid  moments  when  the 
defendant  realized  that  he  had  a  problem  and  should  seek  profes- 
sional help,  the  assessment  of  punitive  damages  may  very  well  be 
appropriate  and  serve  a  public  policy  purpose.   This  would  be 
in  contrast  to  a  situation  where  the  tortious  act  was  committed 
in  a  spontaneous  manner  by  a  person  who  suddenly  and  unexpectedly 
"snapped. " 

In  any  event,  it  is  not  altogether  clear  what  exactly  is  the 
definition  of  "insanity"  in  a  civil  case  as  opposed  to  a  criminal 
case.   Furthermore,  there  are  many  civil  cases  where  psychiatrists, 
mental  hospitals,  parole  boards  and  others  are  held  civilly  liable 
I  for  negligently  releasing  a  person  who  manifested  dangerous  and 
violent  tendencies.   And  the  United  States  Government  (i.e.  tax- 
payers) has  been  also  found  liable  in  these  cases  under  the 
Federal  Tort  Claims  Act. 

One  problem  with  the  victim  receiving  compensation  is  that 
it  is  difficult  to  recover  from  the  criminal,  whether  adjudged 
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insane  or  not.   The  law  allows  the  accused  to  exhaust  all  of 
his  assets  on  his  defense  with  no  assurance  that  the  victims 
will  be  compensated.   There  is  legislation  that  would  require 
a  person  on  parole  or  probation  to  compensate  his  victim  as 
a  condition  of  such  parole  or  probation,  and  perhaps  a  similar 
system  could  be  implemented  with  respect  to  those  persons  who 
may  be  released  after  a  finding  of  not  guilty  by  reason  of 
insanity.    In  addition,  some  states  have  laws  that  prevent  a 
criminal  from  profiting  from  publicizing  his  crimes,  such  as 
New  York's  "Son  of  Sam"  laws.   Similar  legislation  could  be 
enacted  to  prevent  those  found  not  guilty  by  reason  of  insanity 
from  profiting  by  their  conduct. 

CONCLUSION 

The  Washington  Legal  Foundation  applauds  the  efforts  of 

this  Committee  to  examine  critically  the  laws  on  the  insanity 

defense.   We  think  that  the  best  reform  would  be  to  eliminate 

such  defense  and  permit  psychiatric  testimony  only  to  the  issue 
of  whether  the  person  intended  the  consequences  of  his  act.   Why 

he  committed  the  crime,  i.e. ,  his  motivation,  should  be  irrelevant, 

I  whether  it  was  to  impress  an  actress,  or  for  political  reasons. 

i 

I  The  rights  of  the  law-abiding  public   and  their  views  is  of  course 

I  paramount  to  any  reform  of  the  insanity  defense,  and  not  just  the 

I 

i  views  of  a  few  interest  groups  such  as  the  American  Psychiatric 

Association  or  the  American  Bar  Association.   Thank  you. 
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[From  the  Seattle  (Wash.)  Post-Intelligencer,  Mar.  17,  1983] 

Sex-Case  Millionaire  Goes  Free 

(By  Steve  Miletich) 

Multimillionaire  Russell  Maguire,  Jr.  was  set  free  by  a  federal  judge  yesterday 
after  a  jury  found  him  innocent  by  reason  of  insanity  of  molesting  an  8-year-old  girl. 

Maguire  was  freed  after  the  verdict  in  U.S.  District  Court  in  Seattle  because  fed- 
eral law  did  not  allow  authorities  to  hold  him. 

"Now  watch  out  for  your  kids,"  said  Assistant  U.S.  Attorney  Sally  Gustafson  after 
the  verdict  was  announced. 

Maguire,  smiling  and  overjoyed,  walked  briskly  out  of  the  U.S.  Courthouse  after 
the  jury  of  seven  men  and  five  women  returned  its  verdict  that  allowed  U.S.  mar- 
shals to  immediately  release  the  57-year-old  heir  to  the  Thompson  submachinegun 
fortune. 

U.S.  District  Judge  Walter  McGovern  was  prevented  from  committing  Maguire  to 
a  mental  institution  because  Congress  has  granted  no  powers  to  federal  judges  to 
incarcerate  defendants  found  innocent  by  reason  of  insanity. 

McGovern  also  wasn't  permitted  to  tell  the  jury  that  Maguire  would  go  free  under 
the  circumstances.  Punishment  can't  be  considered  in  jury  deliberations. 

Juror  Evelyn  M.  Cucksey  of  Seattle  said  "we  had  no  idea"  that  Maguire  would  be 
set  free  because  of  their  verdict.  She  declined  to  elaborate. 

Gustafson,  who  prosecuted  the  case  with  Assistant  U.S.  Attorney  Peter  Mueller, 
said  she  was  "disappointed"  with  the  verdict. 

In  Washington  state  courts,  where  most  insanity  pleas  are  heard,  judges  are  grant- 
ed the  option  under  state  laws  to  automatically  commit  defendants  who  are  acquit- 
ted by  reason  of  insanity. 

Maguire  was  charged  in  federal  court  because  the  alleged  crime  occurred  on  U.S. 
park  property.  ' 

John  W.  Hinckley  Jr.  was  acquitted  by  reason  of  insanity  of  trying  to  kill  Presi- 
dent Reagan.  But  he  wasn't  allowed  to  go  free  because  he  was  tried  under  special 
codes  in  the  District  of  Columbia  that  gave  the  federal  trial  judge  the  authority  to 
order  him  to  be  indefinitely  confined  at  St.  Elizabeths  Hospital  in  Washington. 

Maguire  could  be  incarcerated  under  the  state's  civil  involuntary  commitment 
laws  if  the  King  County  prosecutor's  office  obtained  a  court  order  from  a  Superior 
Court  judge.  Under  a  lengthy  and  difficult  process,  state  prosecutors  would  have  the 
burden  of  proving  that  Maguire's  general  behavior  presents  either  an  imminent 
danger  to  himself  or  others. 

King  County  Prosecutor  Norm  Maleng  said  last  night  his  office  will  "fully  review 
the  case  with  federal  prosecutors  to  see  if  there  would  be  any  state  action  that 
would  be  appropriate." 

Maguire  can't  be  charged  criminally  in  the  state  courts  because  that  would  vio- 
late the  double  jeopardy  provisions  of  the  U.S.  Constitution. 

Maguire's  attorney,  James  Kempton,  said  his  client  will  rest  and  continue  to  un- 
dergo psychiatric  care  that  began  after  Maguire  was  arrested  in  October  on  charges 
of  sexually  molesting  the  Salt  Lake  City  girl  between  Sept.  21  and  30  at  the  Kalai- 
loch  Lodge  in  the  Olympic  National  Park. 

But  Maguire  will  be  allowed  the  freedom  of  any  citizen  with  no  requirement  that 
he  undergo  treatment. 

The  jury,  which  heard  hours  of  conflicting  and  confusing  testimony  on  Maguire's 
sanity  during  the  3V2  week  trial,  reached  its  verdict  at  1:30  p.m.  after  deliberating 
for  nearly  9V2  hours. 

The  pasty,  toupee-topped  Maguire  lowered  his  head  and  tears  welled  in  his  eyes 
when  the  court  clerk  read  the  verdict.  He  clasped  Kempton's  hand  and  the  hand  of 
co-counsel  Deborah  Youngblood,  who  also  cried. 

Maguire  was  acquitted  of  two  felony  counts  charging  him  with  taking  indecent 
liberties  with  a  minor  and  transporting  the  girl  across  state  lines  for  immoral  pur- 
poses. 

Outside  the  courthouse,  a  jubilant  Maguire  insisted  that  he  is  sane  and  that  he 
never  molested  the  girl.  The  girl's  mother  testified  she  allowed  her  daughter  to 
travel  with  Maguire  in  exchange  for  financial  help  and  promises  that  he  would  pro- 
vide her  daughter  with  cultural  and  educational  experiences. 

"I'm  very  thankful,"  he  said.  "I've  prayed  night  and  day  and  I  guess  God  an- 
swered my  prayers." 

Juror  Ruby  Gunn,  of  Seattle,  said  there  was  a  general  feeling  among  jurors  that 
Maguire  had  molested  the  girl.  She  said  jurors  spent  most  of  their  time  debating  the 
insanity  defense. 
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NO  STRONG  OPPOSITION 

"There  are  so  many  variations  of  the  word  'insane,'  "  Gunn  said.  "We  heard  all 
those  words  through  the  trial — 'weird,'  'queer,'  'strange'  and  all  that." 

Still,  she  said,  there  was  no  strong  opposition  against  returning  the  insanity  ver- 
dict. 

Other  jurors  quickly  left  the  courthouse  and  couldn't  be  reached  for  comment. 

Maguire,  who  lives  in  Seattle's  exclusive  Broadmoor  enclave,  said  he  will  continue 
to  work  with  children  but  not  travel  with  girls  because  his  charitable  intentions  are 
misunderstood  by  the  public. 

Maguire,  who  has  previously  described  himself  as  a  modern-day  "Henry  Higgins" 
who  enjoys  bestowing  money  on  young  girls,  acknowledged  that  he  is  "eccentric," 
but  "no  more  or  less  than  anyone  else  who  lives  in  Broadmoor." 

"Wealth  brings  eccentricity,"  he  said. 

Maguire  was  arrested  on  similar  molesting  charges  in  New  England  in  the  mid- 
1970's,  but  the  allegations  were  eventually  dismissed  for  lack  of  evidence. 

Kempton  said  Maguire  will  use  part  of  his  fortune  to  open  summer  camps  for 
children. 

"What  I  have  to  do  now  is  not  see  children  on  an  individual  basis,"  Maguire  said. 
"My  whole  life  is  dedicated  to  children." 

CLOSING  ARGUMENTS 

Kempton  said  he  was  pleased  with  the  verdict. 

Kempton  argued  during  closing  arguments  that  Maguire,  although  a  "goofy  guy," 
WEisn't  guilty  of  molesting  the  girl  and  that  government  attorneys  were  overzealous 
in  prosecuting  his  client  because  of  Maguire's  wealthy  background. 

But  Kempton  asked  jurors  to  find  Maguire  innocent  by  reason  of  insanity  if  they 
decided  he  committed  the  acts. 

Jurors  were  allowed  to  consider  whether  Maguire  was  able  to  distinguish  right 
from  wrong  and  whether  he  was  able  to  control  his  behavior. 

Three  mental  experts  testified  for  the  defense  that  Maguire  suffered  severe 
mental  problems  that  prevented  him  from  understanding  his  actions.  But  a  psychia- 
trist and  a  psychologist  hired  by  the  government  told  the  jury  that  Maguire  wasn't 
legally  insane. 

Prosecutors  told  the  jurors  during  the  trial  that  Maguire  carefully  planned  his 
crime  and  then  tried  to  buy  the  silence  of  witnesses  through  gifts,  travel  and  money. 
Under  federal  law,  prosecutors  had  to  prove  Maguire  was  legally  sane. 

Maguire  said  he  will  continue  to  take  medications,  including  lithium  carbonate,  a 
medication  used  to  treat  manic-depressive  behavior  and  other  psychiatric  disorders. 

BOND  WAS  REVOKED 

"Lithium  has  been  the  answer,"  Maguire  said,  explaining  the  medication  had 
helped  him  control  his  tendency  to  be  overemotional. 

Until  he  was  released  early  yesterday  afternoon,  Maguire  was  being  held  in  the 
Buckley  City  Jail. 

Maguire  was  jailed  Feb.  16  after  McGovern  revoked  his  $50,000  bond  for  violating 
his  bail  conditions.  Government  attorneys  had  reported  that  Maguire  went  to  a 
public  swimming  pool  past  his  court-ordered  curfew  and  took  interest  in  two  young 
girls  who  happened  to  be  the  daughters  of  a  federal  prosecutor. 

Maguire  was  also  sent  to  an  Oklahoma  psychiatric  facility  for  evaluation  in  De- 
cember after  Seattle  police  picked  him  up  at  a  North  Seattle  restaurant  in  the  com- 
pany of  a  young  girl.  No  criminal  charges  were  filed  in  that  case,  and  the  girl's 
father  said  his  daughter  had  permission  to  be  with  Maguire. 

The  insanity  plea  used  by  Maguire  is  rare  in  the  federal  courts,  where  juries  usu- 
ally are  only  asked  to  decide  innocence  or  guilt. 

Federal  prosecutors  often  defer  charges  to  the  state  courts  when  they  believe  that 
an  insanity  verdict  may  be  returned.  Gene  Wilson,  an  assistant  U.S.  attorney  in  Se- 
attle said  yesterday. 

But  in  Maguire's  case,  Wilson  said,  government  attorneys  had  no  choice  because 
the  crime  charged  in  the  indictment  occurred  on  U.S.  land  under  exclusive  federal 
jurisdiction. 

Had  John  Hinckley  been  arrested  in  Washington  state,  he  said,  federal  prosecu- 
tors may  have  elected  to  ask  state  prosecutors  to  handle  the  case  to  avoid  the 
chance  that  he  would  go  free  if  acquitted  by  reason  of  insanity. 

"Everyone  in  the  business  understands  that  is  the  case  in  federal  court,"  Wilson 
said. 
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Congress  has  considered  bills  to  change  the  law,  but  none  have  succeeded,  Wilson 
said. 

One  of  McGovern's  law  clerks  reviewed  federal  statutes  to  determine  if  there  was 
any  way  to  order  Maguire  committed  for  psychiatric  care.  But  none  could  be  found. 

Mr.  CoNYERS.  Thank  you  very  much.  The  subcommittee  will 
stand  in  recess. 

[Recess.] 

Mr.  CoNYERS.  The  subcommittee  now  welcomes  the  American 
Civil  Liberties  Union  representative,  Susan  Herman,  from  the 
Brooklyn  Law  School,  where  she  was  recently  promoted  to  the  posi- 
tion of  associate  professor. 

Congratulations. 

Ms.  Herman.  Thank  you. 

Mr.  Conyers.  I  guess  you  have  been  following  the  issues  that 
have  been  raised,  so  we  welcome  you  not  only  for  the  testimony 
you've  prepared,  which  will  be  printed  fully  in  the  record,  but  for 
any  other  points  that  seem  important  to  you,  based  on  our  delib- 
erations so  far. 

Welcome  to  the  subcommittee. 

TESTIMONY  OF  SUSAN  HERMAN,  ASSOCIATE  PROFESSOR, 
BROOKLYN  LAW  SCHOOL,  ON  BEHALF  OF  THE  AMERICAN 
CIVIL  LIBERTIES  UNION 

Ms.  Herman.  Thank  you,  Mr.  Chairman.  On  behalf  of  myself  and 
the  Arnerican  Civil  Liberties  Union,  let  me  say  that  I  appreciate 
the  invitation  to  appear  before  you  today. 

In  my  statement  today,  I'd  like  to  focus  on  two  aspects  of  the 
pending  legislation:  the  proposals  to  abolish  the  insanity  defense, 
and  some  of  the  provisions  in  H.R.  1280  concerning  the  commit- 
ment of  insanity  acquittees. 

The  ACLU,  after  extensive  debate,  has  just  adopted  new  policies 
on  the  insanity  defense,  copies  of  which  have  been  distributed  to 
the  committee. 

One  of  the  chief  features  of  the  policy  is  the  ACLU's  conclusion 
that  retention  of  the  insanity  defense  in  some  form  is  required  by 
the  Constitution  and  by  general  principles  of  criminal  law. 

Since  the  13th  century,  the  insanity  defense  has  been  part  of  the 
Anglo-American  criminal  justice  system.  The  defense  rests  on  two 
time-tested  premises:  first,  our  society's  commitment  to  the  moral 
principle  that  only  blameworthy  acts  should  be  punished  by  the 
criminal  law,  and  second,  the  judgment  that  insane  acts  are  not 
blameworthy. 

The  criminal  law's  insistence  on  moral  culpability  as  a  predicate 
for  criminal  conviction  has  for  over  500  years  been  thought  to  re- 
quire a  distinction  between  the  guilty  and  the  ill. 

Today,  distressed  by  the  verdict  in  the  Hinckley  case,  some  mem- 
bers of  the  public  have  demanded  that  the  law  change  its  terminol- 
ogy by  calling  the  insane  guilty,  or  even  its  substance,  by  carving 
the  insanity  defense  out  of  the  criminal  law. 

It  is  my  hope  and  my  belief  that  the  public's  reaction  to  the 
Hinckley  verdict  does  not  show  that  our  society  is  less  morally 
acute  or  less  compassionate  than  that  of  the  13th  century. 

The  Hinckley  case  is  an  unfortunate  context,  I  think,  in  which  to 
judge  public  opinion  on  the  insanity  defense,  because  the  case  was 
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so  extraordinary.  The  nature  of  the  crime,  attempted  Presidential 
assassination  is  clearly  unique  and  traumatic. 

Furthermore,  Hinckley's  mental  problem  is  one  that  appeared 
rather  subtle.  Because  Hinckley  was  not  visibly  raving,  because  the 
nature  of  his  mental  illness  was  not  immediately  apparent  in  order 
to  excuse  Hinckley  from  criminal  liability,  the  public  would  have 
had  to  accept  the  judgment  of  psychiatrists,  and  also  set  aside  what 
I  think  was  their  suspicion  that  Hinckley  had  exaggerated  his 
mental  problem  and  was  not  truly  insane.  Now,  these  concerns  do 
not  challenge  the  premise  that  the  insane  should  not  be  punished; 
they  merely  question  whether  Hinckley  should  have  been  found 
insane. 

The  Hinckley  case  therefore  dramatizes  two  central  difficulties  in 
implementing  the  insanity  defense:  The  need  to  draw  a  line  be- 
tween the  sane  and  the  insane  and  the  need  to  rely  on  psychiatric 
testimony  to  determine  on  which  side  of  that  line  an  individual 
should  be  placed.  

But  these  difficulties,  presented  in  an  extreme  version  in  the 
Hinckley  case,  do  not  justify  abandoning  the  insanity  defense. 

Most  of  the  bills  before  this  committee  have,  commendably,  I 
think,  accepted  these  premises,  have  resisted  public  pressure  based 
on  misperceptions  about  the  insanity  defense,  and  have  undertaken 
the  difficult  task  of  defining  and  implementing  the  defense.  The 
principles  inspiring  the  insanity  defense  lead  ineluctably  to  the 
conclusion  that  an  individual  found  not  guilty  by  reason  of  insanity 
is  not  guilty  of  the  crime  charged. 

As  a  matter  of  due  process  and  equal  protection  of  the  laws, 
therefore,  such  an  individual  may  be  deprived  of  liberty  only  after 
adequate  civil  commitment  proceedings.  The  procedures  proposed 
in  H.R.  1280,  placing  the  burden  of  proof  on  defendants  found  not 
guilty  by  reason  of  insanity  of  violent  felonies,  and  using  a  prepon- 
derance of  the  evidence  standard  in  other  contexts,  are  not  consti- 
tutionally adequate. 

The  Supreme  Court  has  held  in  Addington  v.  Texas*  that  due 
process  requires  that  the  burden  in  a  civil  commitment  proceeding 
be  on  the  Government  to  demonstrate  by  clear  and  convincing  evi- 
dence that  there  is  a  need  for  civil  commitment.  As  a  matter  of 
equal  protection,  that  standard  must  be  applied  to  insanity  acquit- 
tees  as  well,  because  insanity  acquittees  differ  from  other  subjects 
for  civil  commitment  only  in  the  manner  in  which  they  have  been 
treated. 

A  mentally  ill  individual,  for  example,  who  assaults  another 
person,  might  be  taken  either  to  a  hospital  or  a  jail,  depending  on 
the  discretion  of  the  law  enforcement  official  involved.  That  the  in- 
dividual who  is  prosecuted  is  then  found  not  guilty  by  reason  of  in- 
sanity does  not  justify  treating  him  differently  from  a  person  who 
committed  the  same  act  but  who  had  been  treated  as  a  civil  prob- 
lem from  the  outset. 

The  not  guilty  by  reason  of  insanity  verdict  says  that  the  crimi- 
nal defendant  should  have  been  treated  civilly  as  well. 

Proof  that  the  individual  has  committed  a  dangerous  act  certain- 
ly will  assist  the  Government  in  meeting  its  burden  of  proof.  The 


•  Editor's  note:  441  U.S.  418  (1979). 


517 

existence  of  such  proof  does  not  justify  shifting  the  burden  of  proof 
or  lowering  the  standard  of  proof  required  in  a  civil  commitment 
procedure. 

If  the  insanity  defense  is  to  be  preserved,  as  most  of  the  pending 
bills  propose,  its  underlying  principles  should  not  then  be  compro- 
mised by  treating  the  insane  as  if  they  had  been  found  guilty. 

That  IS  my  statement.  If  you  have  any  questions,  I  would  be  glad 
to  answer  them. 

Mr  CoNYERS.  Have  you  considered  that  part  of  our  hearings 
which  treated  with  dropping  the  labels,  permitting  psychiatrists  to 
testify  but  preventing  them  from  naming  the  diagnosis? 

Ms.  Herman.  Yes. 

Mr.  CoNYERS.  We  were  encouraged  by  some  representatives  of 
psychiatrists  to  do  that.  So  far  there  has  been  some  resistance. 

Ms.  Herman.  I  did  consider  that,  Mr.  Chairman,  and  I  dealt  with 
that  issue  in  my  written  statement. 

Briefly,  I  am  troubled  by  that  proposal,  and  I  don't  really  think 
it  s  necessary.  It  seems  to  me  that  the  Federal  Rules  of  Evidence 
permit  the  court  ample  discretion  to  exclude  the  kind  of  abuse  that 
I  think  you  are  concerned  about  in  proposing  that  amendment  to 
the  rules.  The  Federal  Rules  of  Evidence  already  require  that  an 
expert  witness  can  be  required  by  the  court  to  state  the  basis  of 
any  opinion  which  is  given.  The  court  can  require  the  expert  to  do 
that,  or  the  expert  can  be  required  on  cross-examination  to  elabo- 
rate on  his  conclusions  and  on  what  it  is  he's  saying. 

Therefore,  I  don't  think  it's  very  likely  that  in  a  criminal  trial  a 
psychiatrist  would  be  permitted  to  get  up  and  say,  "This  person  is 
a  paranoid  schizophrenic"  and  sit  down— which  I  agree  would  cer- 
tainly be  confusing  to  the  jury. 

I  think  that  the  proposed  rule  is  not  necessary,  because  I  think 
that  that  problem  is  already  amply  dealt  with  by  the  rules  of  evi- 
dence, and  I  think  having  a  specific  prohibition  on  that  type  of  tes- 
timony might  well  run  up  against  constitutional  guarantees,  in  one 
of  two  contexts:  First,  if  the  psychiatrist  were  a  defense  witness, 
there  might  be  a  problem  with  the  constitutionally  guaranteed 
right  of  compulsory  process— if  the  defense  thought  it  was  neces- 
sary to  discuss  the  particular  diagnosis  or  various  aspects  of  it. 

On  the  other  hand,  if  the  psychiatrist  were  the  prosecution  wit- 
ness, there  might  also  be  a  constitutional  problem— with  the  right 
of  confrontation,  which  guarantees  a  right  to  cross-examine  the 
witnesses  against  the  defendant.  Although  it  is  different  to  play 
out  all  the  variables  of  exactly  how  the  issue  might  arise,  I  think 
that  there  is  no  necessity  to  tread  that  close  to  constitutional  guar- 
antees when  the  problem  is  already  well  addressed  by  the  Federal 
Rules  of  Evidence. 

Mr.  Conyers.  What  was  the  essential  changes  in  the  ACLU  posi- 
tion on  this  subject  matter? 

Ms.  Herman.  Well,  the  essential  change  was  the  creation  of  a  po- 
sition. There  really  had  not  been  a  policy  at  all.  The  ACLU  had 
simply  not  addressed  the  issue  of  insanity.  And  it  was  because  the 
policies  were  silent  that  we  called  together  committees  and  had  de- 
bates over  a  period  of  about  8  or  9  months. 

And  finally,  in  April,  the  board  of  directors  adopted  this  new 
policy. 
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Mr.  CoNYERS.  Well,  I  am  familiar  with  some  of  the  very  demo- 
cratic procedures  that  go  on  inside  of  ACLU,  and  I  would  imagine 
that  they  would  have  covered  this  very  thoroughly,  and  I  think 
your  prepared  statement  reflects  a  great  amount  of  care,  especially 
in  going  through  all  the  cases.  That  was  very  important,  and  I 
think  will  be  helpful  in  this  session. 

Do  you  have  any  questions,  counsel?  Counsel  Michael  Ward. 

Mr.  Ward.  Professor  Herman,  first  I  would  like  just  to  get  some- 
thing on  the  record.  Based  on  the  ACLU  policy  statement  and  your 
testimony,  I  take  it  the  ACLU  is  not  on  record  as  opposing  drop- 
ping the  volitional  portion  of  the  insanity  defense,  or  shifting  the 
burden  of  proof  to  the  defendant. 

Ms.  Herman.  You're  certainly  correct  in  noting  the  absence  of 
that  in  the  policy.  The  ACLU  has  not  formulated  a  policy  on  what 
the  content  of  the  test  should  be,  or  on  where  the  burden  should 
lie. 

Mr.  Ward.  I  have  two  other  questions  dealing  with  the  standards 
for  commitment.  You  have  two  objections,  or  the  ACLU  has  two  ob- 
jections, to  the  proposals  in  1280— if  I  so  can  characterize  your  tes- 
timony— the  first  of  which  is  the  reduction  of  the  burden  from  a 
clear  and  convincing  evidence  standard  to  a  preponderance  of  the 
evidence  standard,  with  the  burden,  technically,  remaining  on  the 
Government. 

The  second  is  the  establishment  of  a  presumption  that  that 
burden  has  been  met  in  cases  of  persons  acquitted  of  violent  felo- 
nies. 

With  regard  to  the  second,  the  subcommittee  has  received  testi- 
mony, particularly  from  Dr.  Henry  Steadman  of  New  York  State, 
that  a  person  who  is  released  after  commitment  following  a  not 
guilty  by  reason  of  insanity  verdict  is  two  or  three  times  more 
likely  to  be  rearrested  than  a  person  who  has  been  civilly  commit- 
ted and  then  released;  and  that  the  general  rearrest  rate  for  per- 
sons who  have  been  criminally  committed — I  use  the  term  loosely, 
but  committed  after  an  insanity  acquittal — is  comparable  to  that  of 
persons  who  have  in  fact  been  convicted,  at  least  with  regard  to 
felonies.  That  of  course  is  much  higher  than  the  general  popula- 
tion, and  is  much  higher  than  for  persons  who  have  been  civilly 
committed. 

Given  the  fact  that  the  courts  will  generally  uphold  a  legislative 
rebuttable  presumption  if  that  presumption  is  reasonably  related 
to  the  proven  fact,  why  do  you  have  a  problem  with  the  presump- 
tion of  commitable  dangerousness  in  this  situation? 

Let  me  clarify  one  other  point.  H.R.  1280  very  clearly  recognizes 
that  we  can't  prove  that  anyone  is  more  likely  than  not  to  commit 
a  future  violent  act,  but  rather  assumes  that  at  some  point  the 
risk,  whether  it  be  a  25-percent  risk  or  a  30-percent  risk  or  what- 
ever, is  sufficient  to  justify  committing  this  person.  The  presump- 
tion is  not  that  the  person  will  commit  a  violent  act,  but  that  the 
person  has  reached  this  risk  level  where  a  commitment  is  justified. 

Now,  if  I  can  ask  the  question  again,  what  problem  do  you  have 
with  the  presumption,  given  the  empirical  relationship  that  at 
least  some  studies  have  found? 

Ms.  Herman.  I  still  do  have  several  problems  with  the  presump- 
tion. I  think  that  the  testimony  that  you  just  described  is  testimony 
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that  will  probably  become  the  centerpiece  of  the  Government's  at- 
tempt in  civil  commitment  hearings  for  insanity  acquittees  to  justi- 
fy commitment. 

I  am  not  saying  that  those  things  are  all  irrelevant  or  that  the 
past  act  is  irrelevant  to  the  civil  commitment  proceeding;  I  am 
saying  that  I  don't  think  it  does  justify  treating  the  insanity  acquit- 
tee  differently  from  someone  who  has  not  been  through  the  crimi- 
nal process. 

It  seems  to  me  that  the  problems  of  treating  the  insanity  acquit- 
tee  differently  from  a  prospective  civil  committee  who  may  have 
performed  exactly  the  same  act  are  several. 

First  of  all,  I  think  there  is  a  general  equal  protection  problem, 
because  those  two  classes  of  individuals  may  well  look  alike. 

I  think  that  to  have  a  different  standard  and  a  different  burden 
of  proof  as  to  the  insanity  acquittee  encourages  funneling  the  men- 
tally ill  through  the  criminal  justice  system,  and  I  don't  think  that 
that  is  something  to  be  encouraged. 

I  think  that  to  the  extent  that  it  can  be  determined  before  a 
criminal  prosecution  that  someone  does  seem  to  be  insane,  and 
would  seem  likely  to  be  found  not  guilty  by  reason  of  insanity,  I 
think  that  every  incentive  should  be  provided  for  the  prosecution 
to  put  that  person  directly  on  the  civil  track  and  not  to  make  that 
individual  undergo  a  criminal  trial  at  all,  and  also  to  spare  the 
criminal  justice  system  the  expense  and  burden  of  dealing  with 
these  problems  as  criminal  matters.  The  mentally  ill  do  not  belong 
in  the  criminal  justice  system,  insofar  as  we  can  separate  them  out 
beforehand. 

And  I  think  that  the  difference  in  procedures  really  seems  to 
suggest  that  it  is  appropriate  to  try  to  convict  the  mentally  ill,  or 
to  treat  them  as  criminals. 

Mr.  Ward.  If  I  can  follow  up  with  what  was  going  to  be  the 
second  part  of  my  question,  dealing  with  the  equalprotection  argu- 
ment: In  every  case  of  a  criminal  prosecution,  we  have  a  large 
degree  of  prosecutorial  discretion — some  people  are  going  to  be  re- 
leased, some  people  are  going  to  be  charged  with  one  crime,  some 
people  are  going  to  be  charged  with  another  crime. 

The  discretion  is  with  the  prosecutor.  Unless  he  is  exercising  it 
in  a  discriminatory  way  that  can  be  identified,  with  regard  to  sus- 
pect classifications  or  something  like  that,  generally  the  use  of  that 
discretion  is  not  going  to  be  considered  a  violation  of  equal  protec- 
tion. 

With  regard  to  commitment,  we  have  a  group  of  persons  who 
have  been  found  not  guilty  by  reason  of  insanity — have  committed 
all  the  acts  and  had  all  the  mental  states  necessary  to  constitute  a 
crime,  but  are  claiming  an  affirmative  defense — as  opposed  to  a 
group  that  did  not  commit  such  acts.  We  are  not  including  in  that 
group  the  ones  that  were  convictable  but  the  prosecutor  decided 
not  to  pursue  it,  because  I  think  that  falls  back  into  the  prosecuto- 
rial discretion  situation.  So  the  basic  distinction  we're  dealing  with 
is  between  those  who  absent  the  affirmative  defense  would  have 
been  convicted  of  the  crime,  and  those  who  may  be  dangerous  and 
mentally  ill  but  have  not,  in  fact,  committed  the  crime. 

Isn't  that,  in  your  mind— well,  I  know  it's  not— but  would  you  ex- 
plain why  in  your  mind  that  is  an  insufficient  basis  for  applying  a 
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different  burden  of  proof,  why  it  is  not  a  sufficient  governmental 
interest  to  justify  different  treatment  of  the  classes? 

Ms.  Herman.  I  think  it's  precisely  because  I  fully  agree  with 
what  you  were  just  saying  about  prosecutorial  discretion  that  I  am 
concerned  about  this.  The  law,  as  you  note,  does  not  place  any 
meaningful  limitation  on  prosecutorial  discretion  after  the  fact. 
The  law  doesn't  question  the  prosecutor's  decision  to  prosecute  this 
individual  who  appears  to  be  insane  and  not  that  individual  who 
appears  to  be  insane. 

Because  the  law  does  not  draw  those  distinctions  after  the  fact, 
one  concern  that  I  have  is  that  the  law,  by  its  structure,  should  not 
encourage  what  we  might  see  as  an  abuse  of  prosecutorial  discre- 
tion. 

I  think  the  law  should  encourage  the  prosecutor  to  try  to  decide 
at  the  outset  whether  it  might  not  be  more  appropriate  not  to  pros- 
ecute an  individual,  and  whether  to  just  move  the  individual  onto 
the  civil  track.  Insofar  as  the  mentally  ill  pose  a  problem,  it  is  a 
civil  commitment  problem. 

I  think  that  treating  an  insanity  acquittee  differently  from  a 
person  who  has  not  been  prosecuted  exacerbates  whatever  problem 
has  arisen  because  of  that  exercise  of  prosecutorial  discretion.  It  is 
exactly  because  there  is  no  limit  on  the  discretion  itself  that  I  am 
concerned  that  the  consequences  of  that  prosecutorial  decision  is 
extreme  in  appearance  and  in  practice. 

For  one  thing,  the  presumption  appears  to  look  more  retrospec- 
tively to  the  act  that  the  defendant,  or  insanity  acquittee,  has  done 
in  the  past,  rather  than  to  what  is  supposed  to  be  the  focus  of  a 
civil  commitment  procedure,  which  is  the  future. 

They  are  really  two  different  models  here,  one  of  which,  the 
criminal  model,  is  punitive  and  looks  at  past  conduct  exclusively; 
the  other,  the  civil  model,  looks  to  future  conduct.  The  civil  model 
does  make  past  conduct  relevant  as  a  means  of  judging  future  con- 
duct, but  it  has  a  very  different  focus. 

It  seems  to  me  that  relieving  the  Government  of  the  burden  of 
proof  and  lowering  the  burden  of  proof  because  somebody  would 
have  been  found  guilty  of  a  crime  had  they  not  been  insane,  ap- 
pears to  have  the  wrong  focus.  It  treats  that  individual  too  differ- 
ently from  another  individual  who,  as  you  say,  was  only  treated 
differently  initially  because  of  prosecutorial  discretion,  an  unre- 
viewable decision. 

Mr.  CoNYERS.  Thank  you  very  much.  Professor  Herman,  for  a 
very  brilliant  presentation. 

Ms.  Herman.  Thank  you  very  much,  Mr.  Chairman.  It  was  a 
pleasure. 

[The  prepared  statement  of  Ms.  Herman  follows:] 
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STATEMENT  OF  PROFESSOR  SUSAN  N.  HERMAN 
ON  BEHALF  OF  THE  AI^RICA.N  CIVIL  LIBERTIES  UNION 

My  name  is  Susan  N.  Herman  and  I  teach  Criminal  Procedure 
at  Brooklyn  Law  School.   It  is  my  pleasure  to  appear  before 
you  today  on  behalf  of  the  American  Civil  Liberties  Union 
to  testify  on  the  insanity  defense  legislation  pending  before 
the  98th  Congress  (H.R.  47,  H.R.  682,  H.R.  1196,  H.R.  1257, 
H.R.  1280,  H.R.  1329,  H.R.  1623,  H.R.  1639,  H.R.  2064  and 
H.R.  2140). 

My  comments  vjill  be  directed  to  the  bills  seeking  to 
abolish  the  insanity  defense  (H.R.  47,  H.R.  682,  H.R.  1196). 
some  of  the  provisions  in  H.R.  1280  dealing  with  procedures 
for  civil  commitment  of  the  insane  (proposed  18  U.S.C. 
§4173) ,   and  provisions  limiting  the  scope  of  psychiatric 
testimony  introduced  in  connection  with  the  insanity  defense 
(chiefly  proposed  Rule  413  of  the  Federal  P.ules  of  Evidence 
in  H.R.  1280). 

The  difficult  and  troubling  issues  raised  in  the  current 
debate  over  the  insanity  defense  have  been  the  subject  of 
great  attention  and  concern  by  the  ACLU.   Over  the  past 
year,  the  ACLU  has  been  researching  and  debating  these 
issues  and,  on  April  17,  1983,  the  debate  culminated  in  the 
adoption  by  the  Board  of  Directors  of  a  nev;  set  of  policies 
relating  to  the  insanity  defense.   I  am  here  to  discuss  these 
policies  with  you,  and  to  evaluate  the  impact  of  the  current 
proposed  legislation  on  the  civil  liberties  principles 
embodied  in  those  policies. 
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In  brief,  ACLU  believes  that  abolition  of  the  insanity 
defense,  or  substitution  of  a  guilty  but  insane  verdict, 
contravenes  fundamental  premises  of  the  criminal  law  and  of 
the  Constitution  itself;  that  the  insane  must  be  found  not 
criminally  guilty;  that  having  been  found  not  guilty,  the 
insane  may  not  then  be  incarcerated  except  in  accordance 
with  adequate  civil  commitment  procedures;  and  that  criminal 
defendants  have  the  right  to  put  relevant  evidence  of  their 
mental  state  before  the  trier  of  fact. 

I.   Preserving  the  Insanity  Defense 

The  ACLU  strongly  opposes  abolition  of  the  insanity 
defense  (H.R.  47.  H.R.  682,  H.R.  1196).   Abolishing  the 
insanity  defense,  or  replacing  the  traditional  "not  guilty 
by  reason  of  insanity"  (NGRI)  verdict  with  a  "guilty  but 
insane"  verdict,  would  result  in  the  criminalization  of 
conduct  that  is  beyond  the  proper  reach  of  the  criminal 
law,  and  in  the  punishment  of  individuals  who  are  not 
blameworthy.   This  result  would  be  inconsistent  with  the 
time-honored  premises  underlying  our  system  of  criminal 
law,  and  violative  of  the  Constitution. 

A.   Principles  of  Criminal  Law 

Traditionally,  principles  of  culpability  have  provided 
the  dividing  line  between  civil  and  criminal  liability.  In 
addition  to  a  guilty  act  (actus  reus) ,  English  and  American 


523 


criminal  law  have  required  a  guilty  mind  (mens  rea)  for  con- 
viction in  all  but  a  few  limited  areas  of  strict  liability. 
See  Morrisette  v.  United  States,  342  U.S.  246  (1952).   The 
mens  rea  requirement  represents  a  commitment  to  the  moral 
principle  that  one  should  not  be  branded  a  criminal  unless 
one  is  blamev/orthy  and  thus  deserving  of  punishment.   See 
H.L.A.  Hart,  Legal  Responsibility  and  Excuses,  in  Punishment 
and  Responsibility  (1968);  H.  Fingarette,  The  Meaning  of 
Criminal  Insanity  128-33  (1968);  Kadish,  The  Decline  of 
Innocence,  26  Camb.  L.J.  273,  274  (1963).   The  same  essential 
principle  of  culpability  underlies  the  insanity  defense,  which 
goes  beyond  a  simple  mens  rea  requirement  in  demanding  personal 
responsibility  as  the  predicate  for  criminal  conviction.   See 
A.  Goldstein,  The  Insanity  Defense  15-17  (1967).   All  of  the 
recognized  tests  for  insanity,  whether  M'Naghten  (whether  the 
accused  "was  labouring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing;  or,  if  he  did  know  it,  that  he  did 
not  knov7  he  was  doing  what  was  wrong")  ,  Durham  (whether  the 
unlav7ful  act  was  "the  product  of  mental  disease  or  defect")  , 
or  the  ALI  -  Model  Penal  Code  (whether  the  accused  "as  a 

result  of  mental  disease  or  defect  lacks  substantial 

capacity  either  to  appreciate  the  criminality  (wrongfulness) 
of  his  conduct  or  to  conform  his  conduct  to  the  requirements 
of  law"),  focus  on  aspects  of  the  defendant's  mental  state 
beyond  the  existence  of  mens  rea  --  principally  on  cognitive 
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and  volitional  capacity.   All  these  tests  ask,  with  varying 
detail,  v;hether  the  accused  v/as  sufficiently  responsible 
to  be  found  criminally  culpable.   In  some  form,  an  inquiry 
into  responsibility  is  necessary  to  distinguish  those  who 
may  appropriately  be  convicted  of  a  crime  from  those  who 
may  not.   See  Wasserstrom,  H.L.A.  Hart  and  Doctrines  of 
Mens  P.ea  and  Criminal  Responsibility,  35  U.  Chi.  L.  Rev. 
92,  124-25  (1967). 

Criminal  conviction  becomes,  in  turn,  the  predicate 
for  punishment,  the  proper  extent  of  v/hich  is  measured  by  just 
desert.   N.  Morris,  Madness  and  the  Criminal  Law  29-31 
(1982) .   The  insanity  defense  also  serves  as  a  boundary 
between  those  who  are  appropriately  punished  and  those  for 
v7hom  sanctions  are  not  ■  justifiable  by  any  of  the  traditional 
objectives  of  punishment.   (See  H.  Packer,  The  Limits  of 
the  Criminal  Sanction  35-61  (1968)  on  the  objectives  of 
punishment.)   Retribution  or  vengeance  is  no  more  appropriate 
vjhen  directed  to  the  insane  than  if  directed  to  an  accidental 
act  or  an  act  performed  in  self-defense.   Insane  persons  lack 
the  qualities  conducive  to  deterrence.   The  deterrent   goal 
of  the  criminal  law  has  two  components:   specific  deterrence 
(aimed  at  the  individual)  and  general  deterrence  (aimed  at 
the  general  public) .   It  seems  obvious  that  an  act  an  individual 
does  not  comprehend  or  choose  cannot  be  specifically  deterred. 
The  existence  of  the  insanity  defense  does  not  weaken  the 
threat  of  sanctions  against  those  who  can  be  deterred.   The 
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infrequent  use  and  even  more  infrequent  success  of  the  insanity 
defense  [see  Kalven  &.   Zeisel,  The  American  Jury  330  (1966)]  as 
well  as  the  unpleasant  consequences  usually  attendant  on  an 
NGRI  verdict  [see  generally  Note,  Commitment  Following  An 
Insanity  Acquittal,  94  Harv.  L.  Rev.  605  (1981)]  render  it 
unlikely  that  a  non-insane  person  would  commit  an  otherwise 
deterrable  act  in  the  hope  or  expectation  of  being  acquitted 
by  reason  of  insanity.   Any  contribution  abolition  of  the 
insanity  defense  might  make  to  general  deterrence  is  hypo- 
thetical at  best.   More  significantly,  using  general  deter- 
rence as  a  rationale  for  punishing  the  insane  proves  too  much. 
General  deterrence  could  probably  be  enhanced  more  effectively 
by  eliminating  the  defense  of  self-defense,  accident,  or  even 
by  convicting  the  innocent.   In  any  of  these  instances,  the 
price  is  too  high.   The  remaining  aims  of  punishment  -- 
prevention  of  future  crime  by  isolating  dangerous  offenders, 
and  rehabilitation  --  do  not  require  criminal  conviction  as 
a  predicate.   These  goals  can  be  accomplished,  insofar  as 
they  are  appropriate,  under  a  civil  commitment  system. 

Professor  Packer  has  observed  that  elimination  of  the 
insanity  defense  would  deprive  the  criminal  law  of  its  chief 
paradigm  of  free  will.   Packer,  supra  at  132.   Abandoning 
culpability  as  the  dividing  line  betv^een  criminal  and  civil 
liability  would  deprive  Congress  of  a  traditional  and 
consistent  principle  for  making  decisions  about  the  scope 
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of  the  criminal  law.   Abandoning  the  insanity  defense  v7ould 
also  suggest  that  our  society  is  less  compassionate  than  that 
of  the  thirteenth  century  and  less  morally  acute. 

B.   Constitutional  Principles 

The  insanity  defense,  and  the  distinction  it  attempts 
to  draw  between  the  guilty  and  the  ill  is  so  much  a  part 
of  our  scheme  of  ordered  liberty  that  it  is  protectible 
under  the  due  process  clause.   In  determining  what  limitations 
the  due  process  clause  imposes  on  criminal  prosecutions,  the 
Supreme  Court  has  asked  what  procedures  are  fundamental  to 
the  American  scheme  of  justice.   Duncan  v.  Louisiana,  391 
U.S.  145  (1968).   In  Duncan  and  numerous  other  opinions 
interpreting  the  due  process  clause,  the  Court  has  judged 
the  significance  of  a  procedure  by  examining  its  history, 
the  probable  view  of  the  framers  of  the  Constitution,  and 
our  "collective  conscience"  as  partially  revealed  by  the 
number  of  jurisdictions  adopting  the  procedure. 

The  insanity  defense  has  ancient  roots.   Since  at  least 
the  thirteenth  century,  the  criminal  law  of  England  and  the 
United  States  has  always  considered  insanity  as  a  mitigating 
or  exculpating  factor  exempting  the  accused  from  being 
punished.   [See  Perkins  on  Criminal  Law  850-51  (2d  ed.  1969); 
Dershowitz,  The  Origins  of  Preventive  Confinement  in  Anglo- 
American  Law,  --  Part  I:   The  English  Experience,  43  U.  Cin. 
L.  Rev.  1,  49  (1974);  Fingarette,  supra,  at  11  nn. 18-19.] 
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Legal  scholars,  from  Lord  Coke  [6  Coke's  Third  Inst.  (4th  ed. 
1797)]  to  Blackstone  [4  Conunentaries  25  (Lewis  ed.  1897)] 
have  agreed  that  the  insane  should  be  treated  differently 
from  the  sane  crim.inal.   Early  English  history  is  somevjhat 
inconclusive  because  early  definitions  of  insanity  ,  based 
on  an  unsophisticated  knowledge  of  psychology,  treated 
insanity  as  the  equivalent  of  a  complete  lack  of  reason, 
thus  merging  concepts  of  mens  rea  and  insanity  which  we 
recognize  today  as  separate.   Therefore,  the  framers  of 
the  Constitution  would  not  have  been  likely  to  recognize 
or  appreciate  an  issue  based  on  a  distinction  between  mens 
rea  and  insanity.   Nevertheless,  at  least  since  the  W Naghten 
case  in  1843   (which  merely  crystallized  the  lax\f  as  it  had 
been  developing  for  generations,  see  Perkins,  supra  at  860), 
the  insanity  defense  has  recognized  the  injustice  and  futility 
of  punishing  the  insane,  even  in  cases  where  mens  rea  existed. 

The  defense  has  long  been  recognized  by  nearly  all  of 
our  states  as  one  of  society' s  principal  boundaries  of 
criminal  liability.   As  the  D.C.  Circuit  observed,  "[o]ur 
collective  conscience  does  not  allow  punishment  where  it 
cannot  impose  blame."   Durham  v.  United  States,  214  F.2d 
862,  876  (D.C.  Cir.  1954),  quoting  Holloway  v.  United  States, 
148  F.2d  665,  666-67  (D.C.   Cir.  1945).   Several  state  courts 
have  found  legislative  attempts  to  curtail  the  insanity 
defense  to  be  unconstitutional.   See  State  v.  Strasburg, 
60  Wash.  106,  110  P.  1020  (1910)  (holding  a  state  law 


528 


prohibiting  introduction  of  evidence  of  a  defendant's  mental 
state  to  violate  the  state  constitutional  right  to  trial  by 
jury);  see  also  Sinclair  v.  State,  161  Miss.  142,  132  So. 
581  (1931)  (statutory  abolition  of  the  insanity  defense 
denied  due  process);  State  v.  Lange,  168  La.  958,  123  So. 
639  (1929)  (defendant  had  state  constitutional  right  to 
present  his  insanity  defense  to  the  jury).   The  insanity 
defense,  in  short,  is  our  society's  attempt  to  drav;  a 
distinction  which  cannot,  consistently  with  due  process 
and  A,nglo-American  tradition,  be  abandoned. 

The  Supreme  Court  has  never  addressed  the  issue  of  to 
what  extent  the  insanity  defense  is  constitutionally  required. 
The  Court  did  allow  the  burden  of  proving  insanity  to  be 
placed  on  the  defendant  in  Leland  v.  Oregon,  343  U.S.  790 
(1952),  see  also  Rivera  v.  Delaware,  429  U.S.  877  (1976) 
(dismissing  for  want  of  a  substantial  federal  question  a 
challenge  to  a  Delaware  statute  requiring  a  defendant  to 
prove  insanity  by  a  preponderance  of  the  evidence) .   At 
the  time  Leland  was  decided,  nearly  every  jurisdiction  in 
the  country  had  an  insanity  defense  in  some  form.   In  Pov/ell 
V.  Texas,  392  U.S.  514,  536  (1968),  the  Court  declined  to 
select  a  particular  definition  of  insanity  as  constitutionally 
necessary,  but  again  did  not  question  whether  the  defense  in 
some  form  is  mandatory.   In  fact,  a  majority  of  the  Court  in 
Powell  interpreted  the  Eighth  Amendment  as  embodying  a  concept 
of  choice  that  would  require  some  form  of  insanity  defense 
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as  a  matter  of  constitutional  imperative.   See  id.  ,  l^Jliite,  J.  , 
concurring  at  548,  and  Fortas ,  J. ,  dissenting  (joined  by 
Douglas,  Brennan  and  Stewart)  at  554. 

Although  the  Supreme  Court  has  not  yet  taken  a  position, 
the  history  and  nature  of  the  insanity  defense,  the  due  process 
ramifications,  and  the  reasoning  of  the  state  courts  cited 
above,  all  combine  to  make  it  not  unlikely  that  the  Court 
would  find  abolition  of  the  insanity  defense  unconstitutional. 

Current  criticism  of  the  insanity  defense  has  been  sparked 
by  the  jury's  verdict  finding  John  Hinckley  NGR.I .   Some  members 
of  the  public,  not  understanding  how  a  man  known  to  have  shot 
the  President  could  be  called  "not  guilty,"  have  demanded  that 
the  law  change  its  terminology  (to  "guilty  but  insane")  or  even 
its  substance  (abandoning  the  insanity  defense)  to  comport  Xv7ith 
the  layman's  view.   An  alternative  does  exist  to  sacrificing 
the  dividing  line  between  criminal  and  civil  liability  merely 
because  this  dividing  line  is  not  universally  understood  --  an 
effort  can  and  should  be  made  to  explain  both  the  law  and  its 
term.inology  so  that  a  sensible,  necessary  and  time-honored 
distinction,  with  its  completely  appropriate  language,  will 
be  better  understood.   A  moral  principle  accepted  since  the 
thirteenth  century  can  certainly  be  understood  and  accepted 
today. 

II.   Commitment  Procedures 

A  number  of  the  proposed  bills  establish  procedures  for 
the  commitment  of  persons  found  NGRI  (H.R.  1257,  1280),  for 
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persons  found  "guilty  but  insane,"  (H.R.  682,  1623),  or  even 
for  persons  found  not  guilty  because  of  lack  of  mens  rea  where 
that  lack  is  due  to  a  mental  disease  or  defect  (K.R.  47).   As 
the  previous  section  explained,  some  form  of  insanity  defense 
should  be  preserved  to  separate  the  guilty  from  the  ill. 
Because  that  is  the  central  purpose  of  the  insanity  defense, 
dubbing  the  insane  "guilty"  or  treating  insanity  acquittees 
as  if  they  had  been  found  guilty  is  profoundly  wrong.   A 
person  found  not  guilty  by  reason  of  insanity  is  not  guilty 
of  the  crime  charged.   The  verdict  represents  a  decision  by 
the  jury  that  the  punitive-correctional  m.odel  of  the  criminal 
law  should  not  apply,  and  that  to  the  extent  that  the  defendant 
poses  a  problem,  it  is  a  civil  problem.   Consequently,  a 
person  found  NGRI  may  be  involuntarily  confined  in  a  mental 
hospital  only  after  being  found  to  be  subject  to  civil  commit- 
ment in  accordance  with  constitutionally  adequate  civil  commit- 
ment standards  and  procedures.   Bills  like  H.R.  1280  are 
admirable  for  their  refusal  to  abandon  the  insanity  defense 
and  their  attempt  to  address  more  directly  the  problems  in 
implementing  the  defense  at  trial  and  afterwards.   However, 
H.R.  1280  does  contain  some  troubling  provisions  on  commitment 
procedures  for  insanity  acquittees  which  appear  to  come  close 
to  accepting  the  notion  of  punishing  the  ill. 

A.   The  Burden  of  Proof  in  Commitment  Proceedings 

Proposed  §4173(c),  by  creating  a  statutory  presumption, 
effectively  places  the  burden  of  proof  on  the  individuals 
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found  NGRI  of  a  violent  felony  to  establish  that  they  do  not 
present  a  sufficient  likelihood  of  committinp;  acts  of  serious 
bodily  injury  to  any  person  or  substantial  damage  to  the 
property  of  others.   The  burden  is  misplaced.   When  the 
government  wishes  to  deprive  an  individual  of  liberty,  the 
government  must  bear  the  burden  of  justification.   See 
Addington  v.  Texas,  441  U.S.  418  (1979);  O'Connor  v.  Donaldson, 
422  U.S.  563,  574-76  (1975);  Jackson  v.  Indiana,  406  U.S.  715 
(1972).   The  justification  for  criminal  incarceration  is 
conviction  of  a  crime.   An  individual  not  convicted  of  a 
crime  may  be  incarcerated  only  if  civil  commitment  standards 
are  met  by  a  finding  that  the  individual  suffers  mental  illness 
and  that  the  individual  poses  a  danger  to  himself  or  others, 
see  O'Connor  v.  Donaldson,  422  U.S.  553.  574-75  (1975).   An 
individual  found  NGRI  under  H.R.  1280  will  have  been  found 
to  suffer  a  mental  disease  or  defect,  as  that  is  the  central 
requirement  of  the  insanity  test  of  §16  of  that  bill.   However, 
the  NGRI  verdict  does  not  justify  the  presumption,  created  by 
§4173(c)(l),  that  a  defendant  found  NGRI  of  a  violent  felony 
poses  the  requisite  danger.   The  criminal  trial  is  retro- 
spective; the  insanity  defense  explores  the  defendant's  state 
of  mind  at  the  time  of  the  offense.   Civil  commitment 
proceedings  are  prospective;  they  focus  on  the  defendant's 
present  and  future  characteristics.   That  the  insanity 
acquittee  has  been  found  to  have  performed  a  particular  act 
may  be  relevant  evidence  and  may  help  the  government  to  meet 
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its  burden.   However,  it  in  no  way  justifies  or  necessitates 
a  burden-shifting  presumption.   The  procedures  afforded  an 
insanity  acquittee  should  conform  to  civil  commitment 
procedures.   See  Bolton  v.  Harris,  395  F.2d  642  (D.C.  Cir. 
1968) . 

B.   The  Standard  of  Proof 

The  burden  the  government  bears  in  a  civil  commitment 
proceeding  is  to  prove  at  least  by  clear  and  convincing 
evidence  that  incarceration  is  justified.   In  Addington  v. 
Texas,  441  U.S.  418  (1979),  the  Supreme  Court  found  a  state's 
attempt  to  civilly  commit  an  individual  on  proof  by  a  pre- 
ponderance of  the  evidence,  the  standard  on  X'jhich  m.uch  of 
§4173  relies  (see  §4173  (b)  (1)  (B)  ;  54173(b)(2)(A)),  to  consti- 
tute a  denial  of  due  process.   Incarcerating  individuals  on 
this  lenient  standard  of  proof  would  deny  insanity  acquittees 
due  process,  as  in  Addington,  and  the  equal  protection  of  the 
laws,  by  treating  insanity  acquittees  differently  from  other 
individuals  believed  to  be  dangerously  mentally  ill,  see 
Ba?atrom  v.  Hero  Id,  383  U.S.  107  (1966).   The  fact  that  an 
individual  has  been  acquitted  of  a  crime  by  reason  of  insanity 
is  not  relevant  to  setting  the  standard  of  proof,  and  does 
not  justify  adopting  a  lower  standard  than  that  used  in 
civil  commitment  procedures.   The  principal  individual 
interest  at  stake  --  freedom  from  incarceration  --  is  the 
same  for  an  insanity  acquittee  and  for  a  prospective  civil 
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committee.   The  governmental  interest  in  isolating  and  treating 
a  mentally  ill  insanity  acquittee  is  no  different  from  the 
interest  in  isolating  and  treating  a  mentally  ill  individual 
v7ho  was  initially  subjected  to  civil  commitment  procedures 
instead  of  a  criminal  prosecution.   Again,  the  proof  at  trial 
may  aid  the  government  in  meeting  its  burden,  but  that  such 
proof  exists  should  not  in  any  v/ay  excuse  compliance  with  a 
level  of  proof  mandated  by  the  due  process  and  equal  protection 
clauses.   See  generally  Note,  Commitment  Following  An  Insanity 
Acquittal,  94  Harv.  L.  Rev.  605  (1981).   Shifting  and  lowering 
the  burden  of  proof  required  to  deprive  an  individual  of 
freedom  simply  because  that  individual  has  been  acquitted 
of  a  crime  by  reason  of  insanity  seems  punitive,  and  incon- 
sistent with  the  premise  of  the  insanity  defense  that  the 
insane  should  not  be  punished. 

C.   The  Right  to  Counsel 

Given  the  complexity  of  the  issues  involved,  §4173(a)(4) 
should  specify  that  the  individual  facing  commitment  proceedings 
has  a  right  to  counsel,  and  a  right  to  have  counsel  assigned  if 
indigent . 

The  emphasis  in  H.R.  1280  on  utilizing  alternatives  to 
incarceration   (§4173(b) (2) (B) ,  §4175)  and  on  prohibiting 
confinement  of  persons  subject  to  examination  except  in 
specified  circumstances  (§4172(a) (2) )  is  welcome.   The  ACLU 
believes  that  where  individual  freedom  is  involved,  the  least 
restrictive  alternative  should  always  be  employed. 
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III.   Psychiatric  Testimony 

Several  of  the  proposed  bills  would  limit  the  scope 
of  psychiatric  testimony  in  a  criminal  trial  (H.R.  1196, 
1280,  1329).   Even  if  prohibiting  psychiatrists  from 
testifying  on  ultimate  issues  is  desirable,  the  ACLU  is 
troubled  by  provisions  like  proposed  P.ule  413,  which 
precludes  introduction  of  opinion  testimony  as  to  the 
diagnosis  of  a  defendant's  alleged  mental  disorder  or 
defect.   I-Jhere  the  defendant's  mental  state  is  at  issue, 
as  it  is  if  an  insanity  defense  is  raised  or  if  a  question 
exists  as  to  whether  the  defendant  had  the  requisite  mental 
state,  the  defendant  has  the  right  to  have  the  trier  of 
fact  consider  relevant  psychiatric  evidence.   Circumscribing 
such  evidence  too  narrowly  threatens  the  defendant's  consti- 
tutional right  to  a  fair  trial.   The  Sixth  Amendment  right 
of  compulsory  process  gives  defendants  the  right  to  call 
and  examine  witnesses  in  their  behalf,  see  Washington  v. 
Texas,  388  U.S.  14  (1967).   This  right  is  abridged  if  a 
defendant  is  not  permitted  meaningful  examination  of  a 
psychiatrist  testifying  in  his  behalf;  forbidding  testimony 
on  diagnosis  may  well  impede  meaningful  direct  examination. 
If  the  psychiatrist  is  testifying  on  behalf  of  the  government, 
the  Sixth  Amendment's  right  of  confrontation  guarantees  the 
defendant  the  right  to  meaningful  cross-examination,  see 
Chambers  v.  Mississippi,  410  U.S.  284  (1973),  which  may  also 
be  impeded  by  the  prohibition  on  testimony  about  diagnosis. 
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There  is  no  need  to  adopt  a  rule  treading  as  close  to 
constitutional  guarantees  as  this  one  does,  for  the  evil  the 
proposed  rule  seeks  to  alleviate  is  already  addressed  by  the 
Federal  Rules  of  Evidence.   The  idea  behind  proposed  P.ule  413 
seems  to  be  that  jurors  may  be  unnecessarily  confused  by 
diagnostic  terms,  such  as  "schizophrenia,"  and  should  be 
given  facts  from  which  they  may  draw  their  own  inferences 
rather  than  conclusory  testimony.   Rule  705  already  specifi- 
cally allows  a  court  to  require  an  expert  to  disclose  the 
facts  or  data  underlying  a  proffered  opinion.   A  psychiatrist 
stating  that  the  defendant  is  suffering  from  "schizophrenia" 
can  be  required,  either  by  the  court  or  upon  cross-examination, 
to  explain  the  meaning  of  the  term,  and  the  behavior  or  facts 
on  which  the  diagnosis  was  based.   Prohibiting  testimony  on 
diagnosis,  and  even  on  ultimate  issues,  is  contrary  to  the 
recent  decision  to  eliminate  such  distinctions  in  the 
Federal  Rules  of  Evidence.   Rule  704  abandoned  the  prohibition 
on  expert  testimony  on  ultimate  issues,  finding  the  limitation 
unworkable.   See  Advisory  Committee  !Iote  to  F;.ule  704.   Expert 
testimony  is  limited  instead  by  the  standard  of  Rule  702  -- 
helpfulness  to  the  trier  of  fact.   See  Advisory  Committee 
Notes  to  F.ules  702-705.   If  testimony  on  diagnosis  would 
assist  the  trier  of  fact,  it  would  be  admissible  under  the 
current  rules  and  should  remain  so.   If  such  testimony  were 
not  helpful,  or  were  overly  confusing  under  the  circumstances 
of  a  particular  case,  the  current  rules  of  evidence,  including 
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Rule  403,  give  the  trial  court  as  much  discretion  as  the 
Constitution  vjill  allov;  to  exclude  the  evidence.   Thus, 
proposed  Rule  413  is  unnecessary,  against  the  current 
thrust  of  the  Federal  Rules  of  Evidence,  and  possibly 
unconstitutional.   For  all  of  these  reasons,  it  should 
be  abandoned. 

Conclusion 

The  package  of  legislation  now  under  consideration 
reflects  the  difficulty  of  the  issues  presented  by  the 
insanity  defense.   Attempting  to  avoid  these  difficulties 
by  carving  the  insanity  defense  out  of  the  criminal  law 
V70uld  offend  logic,  fairness  and  constitutional  principles. 
The  bills  seeking  to  preserve,  define  and  implement  the 
defense  are  only  a  beginning  to  the  work  that  needs  to 
be  done  in  this  area.   Some  of  the  features  of  these  bills, 
particularly  the  provisions  allowing  a  shift  in  the  usual 
burden  and  standard  of  proof  in  civil  commitment  proceedings 
should  be  reworked,  because  in  their  present  form  they  would 
renege  on  much  of  the  protection  the  insanity  defense  should 
afford  against  punishment  or  unnecessary  incarceration  of 
the  mentally  ill. 
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Mr.  CoNYERS.  We  will  stand  in  recess  for  a  few  more  minutes. 

[Recess.] 

Mr.  CoNYERS.  The  subcommittee  will  come  to  order.  We  welcome 
Mr.  Bruce  Ennis,  appearing  on  behalf  of  the  American  Psychologi- 
cal Association  and  the  Association  for  the  Advancement  of  Psy- 
chology. Mr.  Ennis  is  a  partner  in  a  very  prominent  law  firm  and 
was  formerly  a  staff  attorney  for  the  Mental  Health  Law  Project 
and  National  Legal  Director  of  ACLU.  We  welcome  you  here,  and 
incorporate  your  entire  statement  in  the  record. 

TESTIMONY  OF  BRUCE  J.  ENNIS,  ESQ.,  ON  BEHALF  OF  THE  ASSO- 
CIATION FOR  THE  ADVANCEMENT  OF  PSYCHOLOGY  AND  THE 
AMERICAN  PSYCHOLOGICAL  ASSOCIATION 

Mr.  Ennis.  Thank  you,  Mr.  Chairman.  I  understand  that  the 
Chair  has  a  meeting  at  3  o'clock,  and  I  will  attempt  to  be  brief. 

I  appreciate  the  committee's  invitation  to  testify  on  behalf  of  the 
American  Psychological  Association  and  also  the  Association  for 
the  Advancement  of  Psychology  concerning  that  portion  of  the  bill 
which  would  allow  some  persons  found  incapacitated  to  stand  trial 
or  not  guilty  only  by  reason  of  insanity  to  refuse  psychosurgery, 
electroshock,  or  protracted  use  of  psychotropic  drugs. 

The  right  of  a  confined  individual  to  refuse  treatment  is  an  ex- 
tremely complex  subject,  even  in  the  context  of  civil  confinement, 
and  it  is  even  more  complex  when  the  individual  has  been  charged 
with  or  convicted  of,  but  for  insanity,  a  criminal  offense.  The  APA, 
as  the  major  association  of  psychologists  in  the  United  States,  has 
been  concerned  with  this  subject  for  years. 

I  will  begin  by  discussing  drugs  and  turn  later  to  the  somewhat 
different  issues  raised  by  electroshock  and  psychosurgery.  The  APA 
has  already  taken  the  position  in  briefs  filed  in  various  courts  that 
a  civilly  confined  individual  should  have  the  right  to  refuse  psycho- 
tropic drugs  except  in  two  narrowly  defined  circumstances.  The 
first  involves  patients  who  are  actively  violent  toward  themselves 
or  others,  or  who  pose  an  immediate  and  substantial  threat  of  be- 
coming violent,  but  only  if  other  less  intrusive  approaches  would  be 
ineffective  in  quelling  their  violent  behavior. 

The  second  involves  incompetent  patients  who  resist  administra- 
tion of  psychotropic  drugs  and  who  would  if  competent  consent.  If 
the  information  available  to  the  substitute  decisionmaker  suggests 
that  the  incompetent  patient,  if  competent,  would  not  consent,  the 
drugs  could  not  be  involuntarily  administered  even  if  the  decision- 
maker believes  it  would  be  in  the  patient's  best  interests  to  receive 
the  drugs. 

The  APA  did  not  adopt  this  position  because  of  any  antipathy  to 
drugs  or  doubts  about  their  effectiveness.  To  the  contrary,  the  APA 
believes  that  psychotropic  drugs  may  have  a  major  beneficial 
impact  on  many  patients.  However,  even  effective  psychotropic 
drugs  can  also  have  severe  side  effects. 

The  most  debilitating  effect  linked  to  the  administration  of  psy- 
chotropic drugs  is  tardive  dyskinesia.  This  side  effect  is  character- 
ized by  involuntary  muscle  movements  of  the  lips  and  tongue  and 
other  serious  and  disabling  characteristics.  To  date,  tardive  dyskin- 
esia has  resisted  curative  efforts,  and  its  disabling  manifestations 
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may  persist  for  years.  A  major  recently  published  literature  review 
found  an  average  prevalence  of  tardive  dyskinesia  of  20  percent  in 
patients  who  had  been  treated  with  antipsychotic  medication. 
Thus,  antipsychotic  drugs  offer  great  benefit  to  many  patients,  but 
also  pose  a  risk  of  serious  side  effects. 

The  problem  is  that  it  is  impossible  to  predict  at  the  outset 
whether  a  given  individual  will  benefit  from  the  treatment  and 
have  no  adverse  side  effects,  will  benefit  but  will  experience  ad- 
verse side  effects,  will  not  benefit  but  will  also  not  experience  ad- 
verse side  effects,  or  will  not  benefit  but  will  have  adverse  side  ef- 
fects. 

The  APA  strongly  supports  the  principle  of  personal  autonomy 
and  freedom  from  unauthorized  bodily  intrusions,  particularly 
when  those  intrusions  have  a  profound  effect  on  the  thought  proc- 
esses of  individuals.  Unless  the  patient  is  violent  or  incompetent, 
the  public's  interests  in  providing  treatment  are  not  sufficiently 
compelling  to  justify  infringing  the  individual's  interest  in  personal 
autonomy,  at  least  in  the  context  of  civil  confinement. 

Let  me  turn  now  to  the  treatment  of  individuals  found  incapaci- 
tated to  stand  trial  or  not  guilty  only  by  reason  of  insanity. 

I  am  using  the  phrase  "incapacitated  to  stand  trial,"  rather  than 
the  phrase  "incompetent  to  stand  trial"  in  order  to  avoid  confusion 
with  incompetence  in  the  more  general  sense  of  that  term. 

Those  incapacitated  or  insane  defendants  have  the  same  interest 
in  personal  autonomy  and  freedom  from  unauthorized  bodily  intru- 
sion as  do  civilly  committed  patients,  but  the  public's  interests  are 
some^vhat  different.  The  public  has  a  very  substantial  interest  in 
restoring  incapacitated  defendants  to  capacity  so  they  can  be  tried 
for  their  alleged  crimes,  and  because  of  the  Supreme  Court's  deci- 
sion in  Jackson  v.  Indiana*  the  Government  must  show  that  the 
incapacitated  defendant  is  likely  to  regain  capacity  in  the  foresee- 
able future  and  is  making  progress  toward  that  goal,  or  the  defend- 
ant must  be  released  from  criminal  custody  and  either  set  free  or 
civilly  committed  if  he  meets  the  standards  for  civil  commitment. 

The  public  also  has  a  somewhat  greater  interest  in  treating  per- 
sons found  not  guilty  only  by  reason  of  insanity  than  it  does  in 
treating  civilly  committed  individuals,  because  those  persons  have, 
in  effect,  been  found  to  have  committed  serious  antisocial  acts,  and 
the  public  has  a  legitimate  interest  in  providing  treatment  that 
would  reduce  the  likelihood  of  recurrence  of  such  acts  when  such 
persons  are  eventually  released  from  custody. 

Nevertheless,  although  the  public's  interests  are  somewhat 
stronger,  they  are  not  sufficiently  compelling  to  justify  involuntary 
medication  of  incapacitated  or  insane  persons  who  are  not  incom- 
petent in  the  general  sense — which  as  I  noted,  is  quite  different 
from  incapacity  or  incompetence  to  stand  trial — or  are  not  violent. 

Let  me  turn  now  to  the  right  to  refuse  electroshock.  Electroshock 
is  a  commonly  used  treatment  for  certain  mental  disorders,  princi- 
pally depressive  disorders,  and  many  professionals  believe  it  can 
produce  dramatic  and  beneficial  changes,  but  it  is,  and  it  is  certain- 
ly perceived  by  unwilling  patients  to  be,  a  more  intrusive  treat- 
ment than  psychotropic  drugs. 


•  Editor's  note:  406  U.S.  715  (1972). 
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Accordingly,  APA  believes  that  civilly  committed,  incapacitated 
and  insane  defendants  should  have  the  right  to  refuse  electroshock 
treatment  unless  they  are  violent  or  legally  incompetent  and  other 
less  intrusive  treatments,  including  psychotropic  drugs,  have  been 
tried  and  found  ineffective. 

I  would  like  to  stress  that  because  electroshock  might  impair 
short-term  and  perhaps  long-term  memory,  it  could  conceivably  de- 
stroy a  defendant's  ability  to  prepare  or  testify  concerning  an  alibi 
or  other  defense.  Since  the  purpose  of  treating  an  incompetent  de- 
fendant is  to  enable  him  to  defend  against  a  criminal  charge,  a 
treatment  which  could  destroy  his  ability  to  present  a  defense 
should  be  used,  if  at  all,  only  as  an  absolutely  last  resort.  Accord- 
ingly, the  facility  should  be  precluded  from  administering  electro- 
shock involuntarily  unless  it  obtains  explicit  judicial  authorization 
to  do  so. 

Psychosurgery  is  an  extraordinarily  intrusive  treatment.  It  is 
permanent  and  irreversible.  It  alters  forever  the  individual's  capac- 
ity to  formulate  thoughts  and  permanently  changes  the  individ- 
ual's capacity  for  emotional  responses. 

Psychosurgery  is  so  intrusive  that  at  least  one  court  has  ruled 
that  an  involuntarily  confined  individual  will  not  be  permitted  to 
consent  to  it.  It  might  be  argued  that  in  some  very  extreme  circum- 
stances, psychosurgery  could  stabilize  or  improve  the  mental  condi- 
tion of  an  insane  defendant,  but  it  is  difficult  to  imagine  a  situa- 
tion in  which  psychosurgery  would  help  an  incapacitated  defendant 
to  understand  the  nature  of  the  charges  or  proceedings  against  him 
or  to  assist  counsel  in  preparing  a  defense.  Accordingly,  APA  be- 
lieves that  incapacitated  or  insane  defendants  should  have  the 
right  to  refuse  psychosurgery  even  if  they  are  violent  or  legally  in- 
competent. 

In  summary,  the  APA  strongly  endorses  the  thrust  of  your  bill, 
which  is  to  codify  a  right  to  refuse  psychosurgery,  electroshock, 
and  protracted  use  of  psychotropic  drugs.  However,  there  are  some 
provisions  of  the  bill  which  may  be  unnecessary  or  unworkable. 

For  example,  although  APA  wholeheartedly  supports  the  re- 
quirement of  informed  consent  to  treatment,  it  may  not  be  neces- 
sary in  every  case  to  require  that  the  patient's  consent  be  wit- 
nessed by  an  individual  not  associated  with  the  treatment  facility. 
That  would  be  a  very  burdensome  and  expensive  requirement. 

Nor  does  APA  believe  it  should  be  necessary  in  every  case  of  sub- 
stitute consent  to  obtain  judicial  approval,  particularly  if  the  pa- 
tient's guardian  has  approved,  for  psychotropic  drugs.  In  both 
cases,  APA  would  be  willing  to  rely  at  least  initially  on  the  good- 
faith  judgment  of  a  mental  health  professional  who  would  not  be 
personally  involved  in  the  proposed  treatment. 

Finally,  a  24-hour  waiting  period  before  the  patient  can  sign  a 
consent  form  may  not  be  necessary  so  long  as  the  patient  is  explic- 
itly told  orally  and  in  writing  that  he  or  she  is  free  to  revoke  con- 
sent at  any  time. 

That  concludes  my  remarks,  Mr.  Chairman.  Let  me  simply  say  in 
closing  that,  as  I  testified  exactly  9  months  ago  today  on  other  por- 
tions of  the  bill,  I  think  there  are  some  extraordinarily  wise  and 
sound  provisions  in  this  bill,  which  I  very  strongly  endorse  and 
support. 
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Mr.  CoNYERS.  Well,  thank  you,  Attorney  Ennis.  It's  a  pleasure  to 
receive  your  encouragement,  and  also  I  am  grateful  that  you  have 
been  fleshing  this  out  with  us  for  so  long.  I  must  say  that  the  asso- 
ciation has  been  very,  very  concerned  and  diligent  as  we  work  our 
way  through  this  bill,  this  session,  and  I  believe  the  last  session  as 
well,  and  I  compliment  the  association  and  you  in  particular. 

We  have  considered  some  of  these  objections  or  minor  disagree- 
ments that  we  have.  I  am  not  strongly  wedded  to  the  present  lan- 
guage in  the  bill,  but  I  think  we  have  a  proposal  here  that  we  can 
all  feel  reasonably  proud  of,  and  hope  that  we  can  now  bring  our 
colleagues  to  support  it. 

There  is  a  strong  mood  for  change,  and  I  think  that  we  are 
taking  full  advantage  of  it,  and  I  think  it  would  be  something  that 
will  reflect  favorably  upon  all  of  us. 

I  would  like  to  ask  Counsel  Ward  to  present  a  few  questions  to 
you. 

Mr.  Ward.  Mr.  Ennis,  the  first  question  is  regarding  testimony 
you  have  already  given:  During  his  testimony  before  the  subcom- 
mittee, Stephen  Golding  suggested  an  alternative  method  of  deal- 
ing with  the  problem  of  the  right  to  refuse  treatment  of  people  that 
are  incapacitated  or  incompetent  to  stand  trial.  His  suggestion  was 
essentially  twofold: 

First,  with  regard  to  any  treatment,  regardless  of  the  type,  the 
defendant  be  allowed  to  demand  a  hearing  to  show  that  an  alterna- 
tive form  of  treatment  would  be  equally  effective,  and  that  in  the 
event  that  he  could  make  that  showing,  the  alternative  form  of 
treatment  would  be  used.  Otherwise,  he  could  be  subjected  to  the 
involuntary  treatment,  except  that  any  treatment  that  was  irre- 
versible, and  that  would  certainly  include  psychosurgery — although 
I  think  he  went  further  with  psychosurgery,  and  would  bar  it  alto- 
gether— and  anything  with  long-term  side  effects,  or  anj^hing 
where  the  person  committed  was  placed  at  moderate  risk  according 
to  Department  of  Health  and  Human  Services  guidelines — they  ap- 
parently have  some  determination  of  what  constitutes  a  moderate 
risk  on  certain  types  of  treatment  modalities — that  in  either  of 
those  cases,  permanent,  irreversible  treatment,  or  the  moderate 
risk  treatment,  consent  or  the  permission  of  the  court,  one  or  the 
other,  would  be  necessary. 

Do  you  have  any  comment  on  that  type  of  approach? 

Mr.  Ennis.  I  think  that  you  have  to  draw  some  pragmatic  lines. 
Although  in  principle  I  personally  would  favor  and  see  no  objection 
to  requiring  consent  or  the  approval  of  a  court  in  every  such  case, 
you  are  conceivably  talking  about  a  great  many  cases,  and  it  would 
be  administratively  very  difficult  to  obtain  judicial  approval  prior 
to  each  specific  treatment  intervention  that  is  suggested  for  a  par- 
ticular person  in  an  institution.  One  way  around  that  problem 
would  be  that  at  the  same  time  as  the  court  hearing  which  decides 
whether  to  confine  the  individual  at  all,  there  could  then  be  sepa- 
rate consideration  by  the  court  of  which  treatment  modalities 
would  be  authorized.  That  then  would  avoid  the  inconvenience  of 
having  to  go  from  the  institution  to  the  court  every  Monday, 
Wednesday,  and  Friday  when  a  new  treatment  modality  is  suggest- 
ed. 
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If  that  were  so,  then  I  think  a  provision  requiring  judicial  over- 
sight or  approval  could  be  workable,  but  if  you  do  not  combine  that 
treatment  question  with  the  commitment  question  at  the  initial 
court  hearing,  I'm  really  afraid,  though  I  would  support  it  in  prin- 
ciple, it  would  become  administratively  unworkable. 

Mr.  Ward.  The  second  question  I  would  ask  relates  to  something 
we  discussed  during  the  recess.  There  has  been  testimony  earlier 
today  questioning  the  need  for  a  verdict  of  "not  guilty  only  by 
reason  of  insanity,"  as  opposed  to  a  verdict  of  "not  guilty  by  reason 
of  insanity."  Based  on  your  trial  and  legal  experience  in  this  area, 
could  you  briefly  explain  for  the  subcommittee  the  virtues  of  such 
a  verdict? 

Mr.  Ennis.  Yes;  I  think  that  one  of  the  many  very  sensible  provi- 
sions of  this  bill  is  to  require  that  the  verdict  be  phrased  "not 
guilty  only  by  reason  of  insanity." 

The  main  reason  I  favor  that  is  that  as  the  law  is  in  many  States 
today,  simply  providing  "not  guilty  by  reason  of  insanity,"  it  is  at 
least  theoretically  possible  for  a  jury  to  determine  that  a  particular 
defendant  is  so  insane  that  that  defendant  could  not  be  guilty  of 
any  crime,  and  therefore  the  jury  does  not  need  to  decide  whether 
the  defendant  committed  the  particular  crime  or  acts  with  which 
he  or  she  is  charged — whatever  acts  the  defendant  committed,  the 
jury  would  find  that  defendant  not  guilty  by  reason  of  insanity,  be- 
cause he  is  so  insane. 

Now,  if  you  have  a  verdict  that  says  "not  guilty  only  by  reason  of 
insanity,"  that  then  focuses  attention  and  authorizes  an  instruction 
to  the  jury  that  the  jury  must  first  find  whether  the  defendant  did 
or  did  not  commit  the  underlying  act,  and  only  if  they  find  the  de- 
fendant committed  the  underlying  act  would  the  jury  then  be  per- 
mitted to  consider  whether  the  defendant  was  insane  and  should 
therefore  be  excused  from  criminal  responsibility. 

I  think  that's  important  in  the  commitment  proceedings  that 
follow  in  order  to  minimize  the  equal  protection  problem  that  Pro- 
fessor Herman  discussed  earlier. 

If  a  person  has  been  found  by  a  jury  beyond  a  reasonable  doubt 
to  have  committed  serious  criminal  acts,  then  I  think  that  person 
is  sufficiently  distinguishable  from  an  ordinary  person  or  even 
from  a  person  who  has  been  found  to  be  civilly  committable,  to  jus- 
tify a  period  of  temporary  commitment,  during  which  there  can  be 
an  examination  as  to  whether  that  person  at  the  present  time 
meets  the  standards  for  continued  confinement. 

But  without  a  finding  that  the  person  actually  committed  the  un- 
derlying act,  that  is,  with  only  a  finding  that  the  person  was 
insane,  then  I  think  there  is  a  very  serious  equal  protection  prob- 
lem and  I  would  in  that  circumstance  agree  with  Professor 
Herman. 

Thank  you. 

Mr.  CoNYERS.  We're  grateful  to  have  had  you  here,  and  once 
again  thanks  for  a  long  period  of  working  and  thinking  out  some  of 
these  complex  problems. 

Mr.  Ennis.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Ennis  follows:] 
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Congressman  Conyers  and  Members  of  tne  Subcommittee: 

I  appreciate  the  Committee's  invitation  to  testify  on  behalf  of  the 
American  Psychological  Association  (APA)  and  the  Association  For  The 
Advancement  of  Psycnology  concerning  that  portion  of  H.R.  1280  which  would 
allow  some  persons  found  incapacitated  to  stand  trial,  or  "not  guilty  only  by 
reason  of  insanity"  to  refuse  psychosurgery,  electroshock,  and  protracted  use 
of  psychotropic  drugs. 

The  right  of  a  confined  individual  to  refuse  treatment  is  an 
extremely  complex  subject,  even  in  the  context  of  civil  confinement,  and  is 
even  more  complex  when  the  individual  has  been  charged  with  a  criminal 
offense.  The  APA,  as  the  major  association  of  psychologists  in  the  United 
States,  has  been  concerned  with  this  subject  for  years.   Recently,  the  APA 


1  The  American  Psychological  Association,  a  voluntary,  nonprofit, 
scientific  and  professional  organization  with  over  50,000  members,  has  been 
the  major  association  of  psychologists  in  the  United  States  since  1892.  Its 
purpose,  as  reflected  in  its  Bylaws,  is  to  "advance  psychology  as  a  science 
and  profession,  and  as  a  means  of  promoting  human  welfare.  ..." 

Association  members  have  a  direct  interest  in  the  subject  of  the 
right  to  refuse  treatment.  The  Division  of  Clinical  Psychology  is  comprised 
of  nearly  5,000  psychologists,  many  of  wnom  provide  professional  services  at 
in-patient  mental  institutions.  The  Division  of  Psychopharmacology,  with  over 
1,000  members,  concerns  itself  with  research  into  the  uses  of  antipsychotic 
drugs  such  as  those  at  issue  here.  Other  Divisions  with  a  direct  interest  in 
this  subject  include  the  Society  for  the  Psychological  Study  of  Social  Issues, 
with  over  2,500  members,  and  the  Division  of  Psychology  and  Law,  with  over  500 
members. 

H.R.  1280  raises  important  questions  vital  to  the  interests  of  botn 
users  and  providers  of  psychological  services.  The  circumstances  under  which 
antipsychotic  drugs  can  be  administered  to  institutionalized  patients  over 
their  objection  are  matters  of  serious  concern  to  both  research  and  clinical 
psychologists.  Psychologists  also  have  an  ethical  and  therapeutic  interest  in 
ensuring  that  persons  wno  are  involuntarily  committed  to  mental  hospitals  are 
provided  with  treatment  that  is  both  effective  and  consistent  with  numan 
dignity  and  autonomy. 
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2 

has  filed  amicus  brief s  in  the  United  States  Supreme  Court  and  in  the 

3 
Massachusetts  Supreme  Judicial  Court  discussing  the  rigiit  of  a  civilly 

confined  individual  to  refuse  treatment  wi tn  psychotropic  drugs,  so  I  will 

begin  by  discussing  drugs  and  turn  later  to  the  somewhat  different  issues 

5 
raised  by  electrosiiock  and  psyciiosurgery. 

In  those  briefs,  the  APA  took  the  position  that  a  civi I ly  confined 

individual  should  have  the  right  to  refuse  psychotropic  drugs  except  in  two 

narrowly  defined  circumstances.  The  first  involves  patients  wiio  are  actively 

violent  towards  themselves  or  others,  or  who  pose  an  immediate  and  substantial 

threat  of  becoming  violent,  but  only  if  other  less  intrusive  approaches  would 

be  ineffective  in  quelling  the  patient's  violent  oenavior.  The  second 

involves  incompetent  patients  who  resist  administration  of  psychotropic  drugs 


2  Mills  V.  Rogers,  102  S.Ct.  2442  (1982). 

3  Rogers  v.  Mills,  No.  SJC-2995. 

4  Three  groups  of  drugs  are  principally  used  to  treat  patients  with  mental 
disorders:   (1)  sedative  agents,  (2)  antidepressants,  and  (3)  antipsychotic 
agents,  also  known  as  psychotropic  drugs.  Tne  first  group  is  normally 
prescribed  for  neurotic  disorders;  the  second  group  for  depressive  disorders; 
and  the  third  group  for  psychotic  disorders,  especially  schizophrenia.  H.R. 
1280  involves  only  the  antipsychotic  drugs,  the  most  common  of  which  are 
Thorazine  (chlorpromazine) ,  Stelazine  (trifluoperazine),  Trilafon 
(perphenazine),  Mellaril  (thioridazine).  Prolixin  (fluphenazine) ,  Navane 
(thiothexene) ,  and  Haldol  (haloperidol  ). 

5  See  generally.  Brooks,  "The  Constitutional  Right  to  Refuse  Antipsychotic 
Medications,"  8  Bull.  Am.  Ac.  of  Psychiat.  &   Law  179  (I980J;  Winnick, 
Psychotropic  Medication  and  Competence  to  Stand  Trial,  1977  Am.  Bar  Foundation 
Res.  J.  759  (Summer  1977). 
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and  who,   if  competent,  would  consent.       If  the  informdtion  available  to  the 
substitute  decision-maker  suggests  that  the  incompetent  patient,   if  competent, 
would  not  consent,   the  drugs  could  not  be  administered  involuntarily  even  if 
the  decision-maker  believes  it  would  oe  in  the  patient's  best  interests  to 
receive  the  drugs. 

The  APA  did  not  adopt  this  position  because  of  any  antipathy  to 
drugs,  or  doubts  about  tneir  effectiveness.     To  the  contrary,   the  APA  believes 
that  psychotropic  drugs  may  have  a  major  beneficial   impact  on  many 
patients.       However,  even  effective  psychotropic  drugs  can  also  have  severe 
side  effects,   including  extra-pyramidal    symptoms  such  as  dystonic  reactions, 
akathesia,   and  parkinsonisms,  as  well   as  other  non-muscular  effects  such  as 
drowsiness,  weakness,  dry  mouth,  blurred  vision  and  loss  of  sexual   desire. 


6  If  the  incompetent  patient  does  not  by  word  or  act  resist  medication,   the 
patient  would  be  considered  a  non-protesting  patient.     Although  such  a  patient 
could  not  be  deemed  to  have  volunteered  for  the  treatment,  or  to  na^e  given 
informed  consent,  it  would  also  be  inaccurate  to  describe  the  treatment  as 
against  the  patient's  will,  or  involuntary.     In  these  circumstances,   the  APA 
would  allow  the  professional   or  professionals  in  charge  of  that  patient's  case 
to  administer  standard  doses  of  commonly  used  psychotropic  drugs  if  the 
professionals  have  reason  to  believe  such  drugs  would  stabilize  or  improve  the 
patient's  mental   condition. 

7  See  generally.  Winters  v.  Miller,  446  F.2d  65  (2d  Cir.),  cert,  denied, 
404  U.S.   985   (1971T;         ' 

8  See,  e.g. ,  Cole  &  Davis,'  Clinical   Efficacy  of  the  Phenothiazines  as 
Antipsychotic  Drugs,  in  Public  Health  Service,  Psycnopharmocology:     A  Review 
of  Progress  1957   (1968);  Davis,  Overview:   Maintenance  Therapy  in  Psychiatry: 
I.   Schizophrenia,  132  American  Journal   of  Psychiatry  12  (1968);  National 
Institute  of  Mental   Health  Collaborative  Study  Group,   Phenotni azi ne  Treatment 
in  Acute  Schizophrenia,   10  Archives  of  General   Psychiatry  246  (1964);  Hogarty, 
et  a1 . ,   Drug  and  Sociotherapy  in  the  Aftercare  of  Schizophrenic  Patients,  Jl 
ArcTJTves  of  General   Psychiatry  603  (1974). 
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The  most  debilitating  effect  linked  to  the  administration  of 
phenothiazines  (the  most  commonly-administered  class  of  antipsyciiotic  drugs) 
is  tardive  dyskinesia.  This  side  effect  is  characterized  by  involuntary 
muscle  movements  of  the  lips  and  tongue  which  often  mimick  normal  chewing, 
blowing,  or  licking  motions.  To  date,  tardive  dyskinesia  has  resisted 
curative  efforts,  and  its  disabling  manifestations  may  persist  for  years.  A 
major  recently  published  literature  review  found  an  average  prevalence  of 

tardive  dyskinesia  of  twenty  percent  in  patients  who  had  been  treated  with 

9 
antipsychotic  medication. 

Thus,  antipsychotic  drugs  offer  great  benefit  to  many  patients,  but 
als.o  pose  a  risk  of  serious  side  effects.  The  problem  is  that  it  is 
impossible  to  predict  at  the  outset  whether  a  given  individual  will  benefit 
from  the  treatment  and  have  no  adverse  side  effects,  will  benefit  but  will 
experience  adverse  side  effects;  will  not  benefit  but  will  also  not  experience 
adverse  side  effects,  or  will  not  benefit  but  will  have  adverse  side  effects. 

The  APA  strongly  supports  the  principle  of  personal  autonomy  and 
freedom  from  unauthorized  bodily  intrusions,  particularly  when  those 
intrusions  have  a  profound  effect  on  the  thought  processes  of  individuals. 
Unless  the  patient  is  violent  or  incompetent,  the  public's  interests  in 
providing  treatment  are  not  sufficiently  compelling  to  justify  infringing  the 
individual's  interests  in  personal  autonomy,  at  least  in  the  context  of  civil 
confinement. 

Individuals  found  incapacitated  to  stand  trial  {referred  to  hereafter 
as  "incapacitated"  individuals),  or  not  guilty  only  by  reason  of  insanity 


5  Kane  &  Smith,  "Tardive  Dyskinesia:  Prevalence  and  Risk  Factors, 
1959-1979,"  39  Arcnives  of  General  Psychiatry  473  (1982). 
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(referred  to  hereafter  as  "insane"  individuals)  have  the  same  interest  in 
personal  autonomy  and  freedom  from  unauthorized  oodi ly  intrusion  as  do  civilly 
committed  patients.    But  the  public's  interests  are   somewhat  different. 
The  public  has  a  very  substantial  interest  in  restoring  incapacitated 
defendants  to  capacity  so  they  can  be  tried  for  their  alleged  crimes.  And 
because  of  the  Supreme  Court's  decision  in  Jackson  v.  Indiana,  406  U.S.  715 
(1972),  the  government  must  shov/  that  the  incapacitated  defendant  is  liKely  to 
regain  capacity  in  the  foreseeable  future,  and  is  making  progress  towards  that 
goal,  or  the  defendant  must  be  released  from  criminal  custody  and  either  set 
free,  or  civilly  committed  (if  he  meets  the  civil  standards  for  commitment). 

The  public  also  has  a  somewhat  greater  interest  in  treating  persons 
found  not  guilty  only  by  reason  of  insanity  than  it  does  in  treating  civilly 
committed  individuals,  because  those  persons  have,  in  effect,  been  found  to 
have  committed  serious  anti-social  acts  and  the  puulic  has  a  legitimate 
interest  in  providing  treatment  that  would  reduce  the  liKelihood  of  recurrence 
of  such  acts  when  such  persons  are  eventually  released  from  custody. 

Nevertheless,  although  the  public's  interests  are  somewiiat  stronger, 
they  are  not  sufficiently  strong  to  justify  involuntary  medication  of 
incapacitated  or  insane  persons  who  are  not  incompetent  in  tne  general  sense 


10  Although  the  phrase  "incapacitated  to  stand  trial"  is  used  less 
frequently  than  the  phrase  "incompetent  to  stand  trial,"  for  present  purposes 
I  will  use  the  word  incapacitated  rather  than  the  word  incompetent  in  order  to 
avoid  confusion  between  incompetence  to  stand  trial  and  general  incompetence. 
Incompetence  to  stand  trial  means  only  that  the  defendant  lacks  sufficient 
present  ability  to  consult  with  his  lawyer  with  a  reasonable  degree  of 
rational  understanding  and  otherwise  to  assist  in  his  defense,  or  lacks  a 
rational  as  well  as  a  factual  understanding  of  the  proceedings.  See,  Dusky  v. 
United  States,  362  U.S.  402  (1960);  Pate  v.  Robinson,  383  U.S.  375  (1968);  and 
Drope  V.  Missouri ,  420  U.S.  162  (19777"^  A  defendant  could  be  incompetent  to 
stand  trial ,  and  yet  be  competent  in  the  general  sense  to  manage  nis  own 

affairs. 
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(v/hich,  as  noted,  is  quite  different  from  incapacity  or  incompetence  to  stand 
trial),  or  are  not  violent. 

Let  me  turn  now  to  the  right  to  refuse  electroshock.  Electroshock  is 
a  commonly  used  treatment  for  certain  mental  disorders,  principally  depressive 
disorders,  and  many  professionals  believe  it  can  produce  dramatic  and 
beneficial  changes.  But  it  is,  and  is  certainly  perceived  by  unwilling 
patients  to  be,  a  more  intrusive  treatment  than  psychotropic  drugs. 
Accordingly,  APA  believes  that  civilly  conriitted,  incapacitated  and  insane 
defendants  snould  have  the  right  to  refuse  electroshock  treatment  unless  tney 
are  violent  or  legally  incompetent,  as  defined  earlier,  and  other  less 
intrusive  treatments,  including  psychotropic  drugs,  have  been  tried  and  found 
ineffective. 

In  addition,  because  electroshock  might  impair  snort- term  and  perhaps 
long-term  memory,  it  could  conceivaoly  destroy  a  defendant's  ability  to 


11  However,  if  an  incapacitated  defendant  refuses  psychotropic  medications, 
the  treating  facility  should  not  be  required  to  show  the  same  degree  of 
progress  towards  regaining  capacity,  or  be  limited  to  the  same  period  of 
confinement,  as  wocld  De  applicable  to  a  defendant  wno  does  not  refuse. 

12  The  use  of  muscle  relaxants  and  other  techniques  has  very  substantially 
decreased  the  risk  of  broken  bones,  dislocations  and  similar  injuries  that 
used  to  be  associated  with  ECT.  But  the  procedure  does  produce  a  seizure,  at 
least  in  the  brain,  lasting  approximately  60  seconds,  and  it  does  cause  at 
least  short-term  confusion.  See  generally,  for  discussions  favoring  and 
opposing  the  use  of  ECT:  American  Psychiatric  Association,  Task  Force  Report; 
Electroconvulsive  Therapy  0978)  (pro);  Fink,  Dr.  Max,  Convulsive  Therapy, 
Theory  and  Practice  (Raven  Press,  1979)  (pro);  Breggin,  Dr.  Peter, 
Electroshock,  Its  Brain  Disabling  Effects  (Springer  Publishing  Co.,  1979) 
(con);  Friedberg,  Dr.  John,  Snock  Treatment  Is  Not  Good  For  Your  Brain 
(Glide  Publishing  Co.,  1976)  (con). 
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1  3 
prepare  or  testify  concerning  an  alibi  or  other  defense.    Since  the 

purpose  of  treating  an  incompetent  defendant  is  to  enaole  him  to  defend 

against  a  criminal  charge,  a  treatment  wnich  could  destroy  his  ability  to 

present  a  defense  should  be  used,  if  at  all,  only  as  an  absolutely  last 

resort.  Accordingly,  the  facility  should  be  precluded  from  administering 

electroshock  involuntarily  unless  it  obtains  explicit  judicial  authorization 

to  do  so. 

Psychosurgery  is  an  extraordinarily  intrusive  treatment.     It  is 

permanent  and  irreversible.     It  alters  forever  the  individual's  capacity  to 

formulate  thoughts,  and  permanently  changes  the  individual's  capacity  for 

emotional   responses.     Psychosurgery  is  so  intrusive  that  at  least  one  court 

has  ruled  that  an  involuntarily  confined  individual  will   not  be  permitted  to 

14 
consent  to  it. 

It  might  be  argued  that,  in  some  extreme  circumstances,  psychosurgery 

could  conceivably  stabilize  or  improve  the  mental  condition  of  an  insane 

15 
defendant.    But  it  is  difficult  to  imagine  a  situation  in  which 


13  Almost  everyone  agrees  that  ECT  causes  at  least  temporary  memory  loss 
for  the  period  immediately  preceding  or  surrounding  tne  treatment.  Tliere  is 
vigorous  dispute  concerning  the  extent  to  which  that  type  of  memory  loss  is 
permanent,  the  extent  to  which  ECT  causes  permanent  loss  of  memory  for  periods 
not  closely  associated  with  the  treatment  itself,  and  the  extent  to  which  ECT 
permanently  impairs  the  individual's  learning  capacity.  See  authorities  in 
note  12,  supra. 

1^  Kaimowitz  v.  Michigan  Dept.  of  Mental  Hygiene,  2  Pris.  L.Rptr.  433  (No. 
73-1J404-AW  Cir.  Ct.  Wayne  Co.,  July  10,  1973). 

15  Psychosurgery  is  a  more  refined  and  less  globally  destructive  procedure 
today  than  it  used  to  be.  See  generally.  The  National  Commission  For  the 
Protection  of  Human  Subjects  of  Biomedical  and  Behavioral  Research,  Report  and 
Recommendations:  Psychosurgery  (DHEW  PuD.  No.  05777-0001).  But  even  today, 
psychosurgery  is  a  somewhat  experimental  technique,  and  it  causes  permanent 
and  irreversible  damage  to  brain  cells. 
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psychosurgery  would  help  an  incapacitdted  defendant  to  understand  the  nature 
of  the  charges  or  proceedings  against  him,  or  to  assist  counsel  in  preparing  a 
defense. 

Accordingly,  APA  believes  that  incapacitated  or  insane  defendants 
should  have  tne  right  to  refuse  psychosurgery  even  if  tney  are  violent  or 
legally  incompetent.  ° 

In  summary,  the  APA  strongly  endorses  the  thrust  of  H.R.  1280,  which 
is  to  codify  a  right  to  refuse  psychosurgery,  electroshoci<,  and  protracted  use 
of  psychotropic  drugs.  However,  tnere  are  some  provisions  of  the  bill  which 
may  be  unnecessary  or  unworkable.  For  example,  although  APA  wholeheartedly 
supports  the  requirement  of  informed  consent  to  treatment,  it  may  not  be 
necessary,  in  every  case,  to  require  that  the  patient's  consent  be  witnessed 
by  an  individual  not  associated  with  the  treatment  facility.  That  would  be  a 
very  burdensome  and  expensive  requirement.  Nor  does  APA  believe  it  snould  be 
necessary,  in  every  case  of  substitute  consent,  to  obtain  judicial  approval 
(particularly  if  tne  patient's  guardian  has  approved)  for  psychotropic 
drugs.    In  both  cases,  APA  would  be  willing  to  rely,  at  least  initially, 
on  the  good  faith  judgment  of  a  mental  health  professional  who  would  not  be 
personally  involved  in  the  proposed  treatment. 

Finally,  a  twenty-four  hour  waiting  period  before  the  patient  can 
sign  a  consent  form  may  not  be  necessary,  so  long  as  the  patient  is  explicitly 
told,  orally  and  in  writing,  that  iie  or  she  is  free  to  revoke  consent  at  any 
time. 


^^  The  National  Commmssion,  supra  n.  15,  recommended  that:   "In  no  case 
should  a  psychosurgical  procedure  be  performed  over  tlie  objection  of  arPadult 
patient,  even  following  adjudication  of  incompetence  and  with  the  consent  of  a 
legal  guardian"  (p.  66;  emphasis  in  original). 

17  APA  would  support  a  requirement  of  judicial  approval  for  the  use  of  ECT 
or  psychosurgery,  even  if  the  individual's  guardian  or  conmittee  has 
consented.  See  Illinois  Revised  Statutes,  Ch.  131  1/.2,  Art.  2  (l'J79), 
requiring  judicial  approval  for  ECT,  psychosurgery,  or  other  hazardous 
procedures. 
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Mr.  CoNYERS.  We  have  next  a  statement  submitted  by  Repre- 
sentative Lawrence  Coughlin.  We  will  incorporate  his  statement  in 
the  record  concerning  the  subject,  and  the  subcommittee  will  stand 
adjourned. 

[The  prepared  statement  of  Representative  Coughlin  follows:] 
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STATEMENT  OF  REP.  LAWRENCE  COUGHLIN 

SUBCOMMITTEE  ON  CRIMINAL  JUSTICE 
May  12,  1983 


Mr.  Chairman,  as  a  former  member  of  the  Judiciary  Committee,  I  share  your 
interest  in  the  legislative  issues  relating  to  the  insanity  defense  question. 
During  the  97th  Congress  I  testified  before  your  subcommittee  on  this  issue 
and  would  like  to  present  my  views  to  you  again. 

The  insanity  defense  has  been  part  of  our  jurisprudence  for  many  years. 
I  am  not  among  those  who  would  eliminate  it  altogether.   A  civilized  society  must 
recognize  in  its  judicial  system  that  certain  individuals  cannot  be  held 
accountable  for  their  actions.   However,  I  do  believe  that  the  standards  used 
in  framing  a  successful  insanity  defense  should  be  very  restrictive  so  that  this 
type  of  defense  is  applicable  only  in  extreme  cases. 

For  this  reason,  I  have  introduced  H.R.  2890  to  establigjti  specific 
statutory  standards  governing  the  insanity  defense  in  the  Federal  courts. 
Joining  me  as  cosponsors  of  H.R.  2890  are  Mr.  Forsythe,  Mr.  Whltehurst,  and 
Mr.  Wolf.   Although  I  have  been  concerned  for  some  time  about  the  erosion  of 
jurisprudence  in  this  field,  H.R.  2890  was  prompted,  quite  frankly,  by  the 
June  21,  1982  verdict  in  the  John  W.  Hinckley,  Jr.  case  and  the  outrage  with  which  I 
and  many  of  my  constituents  have  reacted  to  that  decision. 

That  verdict  illustrates  dramatically  the  absurdity  of  the  present  standard 
applied  by  the  Federal  courts  in  insanity  defense  cases:  Hinckley's  emotional 
problems  were  allowed  to  obscure  the  fact  that  he  knew  exactly  what  he  was  doing 
when  he  shot  President  Reagan  and  three  others;  the  prosecution  was  charged 
with  proving  beyond  a  reasonable  doubt  that  Hinckley  was  sane  at  the  time;  and 
a  steady  stream  of  "expert"  witnesses  with  conflicting  opinions  were  allowed  to 
confound  the  jury  on  the  ultimate  legal  question  of  Hinckley's  sanity. 
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Mr.  Chairman,  nothing  less  than  the  credibility  of  our  Federal  judicial 
system  is  at  stake.   The  Hinckley  verdict  has  sent  out  the  message  that  any 
criminal,  no  matter  how  brazen  or  outrageous  his  crime,  can  hope  to  be  exonerated 
if  testimony  is  presented  which  creates  any  doubt  as  to  his  sanity.   In  an  effort 
to  protect  the  defendant  who  i^  Insane,  the  pendulum  has  swung  too  far  and  the 
rights  of  the  victims  of  crime  and  society's  right  to  protection  from  criminals 
have  been  violated.   We  in  Congress  must  act  to  prevent  further  erosion  of  the 
criminal  justice  system. 

My  proposal,  H.R.  2890,  would  restore  the  proper  balance  between  the  rights 
of  the  accused  and  those  of  society  by  establishing  a  more  commonsense  approach  to 
Insanity  defense  cases.   H.R.  2890  has  three  parts,  each  of  which  is  designed  to 
correct  a  flaw  In  the  existing  rules  applicable  to  the  insanity  defense  in  Federal 
courts. 

First,  it  would  establish  by  statute  the  old  M'Naghten  "rule  as  the  standard 
for  determining  insanity  in  Federal  criminal  cases.   That  rule,  which  is  applied 
by  the  majority  of  states.  Is  a  simple  "right-wrong"  test.   It  would  provide  for 
an  affirmative  defense  where  the  defendant,  as  a  result  of  mental  disease,  did  not 
know  the  nature  and  quality  of  his  action  or,  if  he  did  know,  then  he  did  not  know 
that  It  was  wrong.   The  M'Naghten  rule  served  the  American  and  British  judicial 
systems  for  over  one  hundred  years  when  it  was  replaced  in  recent  times  by  the 
"substantial  capacity"  standard  embodied  in  the  American  Law  Institute's  Model 
Penal  Code.   That  standard  states  that  "a  person  is  not  responsible  for  criminal 
conduct  if  at  the  time  of  such  conduct  as  a  result  of  mental  disease  or  defect  he 
lacks  substantial  capacity  to  appreciate  the  criminality  of  his  conduct  or  conform 
to  the.  requirements  of  law. 

That  standard  is  ambiguous,  Indeterminate,  and  too  broad.  It  Is  unreasonable 
and  unnecessarily  burdensome  for  a  jury  to  apply.  It  permits  a  John  Hinckley,  who 
stalked  the  President,  planned  an  assassination  attempt,  and  coolly  carried  it  out. 
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to  escape  conviction.   Can   anyone  doubt  that  John  Hinckley  knew  that  he  was 
shooting  the  President  of  the  United  States  or  that  he  knew  it  was  wrong  to 
do  so?  Had  the  narrower  M'Naghten  "right-wrong"  rule  been  applied  instead  of 
the  fuzzy  "substantial  capacity"  test,  I  have  no  doubt  that  John  Hinckley  would 
have  been  found  guilty  .  This  is  not  to  say  that  Mr.  Hinckley  is  not  a 
troubled  individual — no  reasonable  person  would  dispute  it — but  all  except  the 
most  severely  disturbed  Individuals  know  what  they  are  doing  and  should  be 
held  accountable  for  their  conduct. 

The  "substantial  capacity"  standard  which  includes  reference  to  a  mental 
"defect"  as  well  as  "disease"  apparently  created  an  obstacle  to  the  Hinckley 
jury  finding  him  guilty.   They  could  not  ignore  the  evidence  of  Hinckley's 
personality  "defects"  which  clearly  affected  his  judgment.   A  stricter  standard 
such  as  I  have  proposed  along  the  lines  of  the  M'Naghten  rule  would  delete  any 
reference  to  "mental  defect"  while  allowing  the  "right-wrong"  test  to  be  applied 
to  persons  suffering  more  specifically  from  a  "mental  disease." 

The  second  part  of  my  bill  specifies  that  the  defense  has  the  burden  of 
proving  by  clear  and  convincing  evidence  that  the  defendant  was  insane  at  the 
time  of  his  criminal  conduct.   Under  the  existing  rules  governing  Insanity  defense 
cases  in  the  Federal  courts,  the  Hinckley  jury  was  instructed  that  it  could  find 
Hinckley  guilty  only  if  the  prosecution  proved  "beyond  a  reasonable  doubt"  that 
Hinckley  was  sane,  that  is,  that  he  did  not  suffer  from  a  "mental  disease  or 
defect"  which  Impaired  his  capacity  to  appreciate  his  actions. 

It  makes  no  sense  at  all  to  require  the  prosecution  to  prove  a  defendant 
sane,  if  in  fact  this  condition  can  be  proved.   The  burden  of  proof  should  rest 
with  the  defense  to  convince  the  jury  of  the  defendant's  insanity  if  that  is  the 
defense  that  has  been  chosen. 
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It  is  clear  from  remarks  by  several  of  the  jurors  in  the  Hinckley  case 
that  this  last  point  was  critical  in  reaching  their  "not  guilty  by  reason  of 
insanity"  verdict.   They  evidently  felt  that  the  prosecution  had  failed  to 
prove  "beyond  a  reasonable  doubt"  that  Hinckley  was  sane — that  he  did  not 
suffer  from  some  mental  defect  which  affected  his  "substantial  capacity"  to 
appreciate  the  criminality  of  his  conduct  or  to  conform  to  the  requirements  of 
law.   The  prosecution  should  never  have  had  to  prove  sanity  in  the  first  place. 
Shifting  the  burden  of  proof  in  insanity  cases  to  the  defense  and  Imposing  the 
more  exacting  M'Naghten  rule,  as  H.R.  2890  would  do,  would  almost  cartainly  have 
changed  the  outcome  of  the  Hinckley  trial. 

Under  the  proposed  legislation,  the  defense  would  only  have  to  prove  the 
defendant  insane  "by  clear  and  convincing  evidence,"  not  'beyond  a  reasonable 
doubt"  which  is  a  higher  standard.   The  prosecution,  however,  would  still  have  to 
prove  guilt  beyond  a  reasonable  doubt.   Since  the  rights  of  the  defendant  to  a 
fair  trial  are  protected,  I  believe  this  rule  would  be  eminently  fair. 

The  third  part  of  H.R.  2890  would  bar  expert  psychiatric  witnesses  from 
offering  opinions  on  ultimate  legal  issues  related  to  the  question  of  the 
defendant's  sanity.   While  experts  would  be  free,  as  now,  to  testify  as  to  their 
findings  and  observations,  they  would  not  be  permitted  to  offer  opinions  on  the 
ultimate  legal  issues  presented  to  the  trier  of  fact.   They  would  not  be  allowed 
to  draw  conclusions  as  to  whether  the  defendant  was  criminally  Insane.   That 
conclusion  would  be  left  to   the  jury  as  it  should  be. 

The  Hinckley  trial  provides  a  telling  example  of  what  can  and  often  does 
occur  when  psychla,trists  and  other  medical  authorities  are  paraded  before  a  jury 
offering  confusing  and  conflicting  psycho-legal  opinions.   Far  from  assisting  the 
jury  by  clarifying  the  legal  issues  of  Hinckley's  state  of  mind,  such  expert 
opinion  actually  confused  the  jury  and  made  their  task  all  the  more  difficult. 
H.R.  2890  would  ensure  that  the  courtroom  In  insanity  defense  cases  does 
not  become  a  debating  forum  for  psychiatric  experts  to  battle  it  out  with 
each  other  over  the  ultimate  legal  issue  of  the  defendant's  sanity. 

Mr.  Chairman,  I  urge  your  subcommittee  to  act  during  the  current  session 
on  legislation  such  as  I  have  introduced  to  correct  the  flaws  in  our  judicial 
system  which  have  allowed  the  insanity  defense  to  be  exploited  and  abused. 

[Whereupon,  the  hearing  was  adjourned  at  2:55  p.m.] 
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TUESDAY,  MAY  17,  1983 

House  of  Representatives, 
Subcommittee  on  Criminal  Justice 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met  at  2  p.m.,  in  room  2226  of  the  Rayburn 
House  Office  Building,  Hon.  John  Conyers,  Jr.   (chairman  of  the 
subcommittee),  presiding. 

Present:  Representatives  Conyers,  Gekas,  and  DeWine. 
Staff  present:  Michael  E.  Ward,  assistant  counsel;  and  Raymond 
V.  Smietanka,  associate  counsel. 
Mr.  Conyers.  The  subcommittee  will  come  to  order. 
Our   colleague    and   former    ranking   minority    member   of  the 
Criminal  Justice  Committee,  Mr.  Sensenbrenner,  from  Wisconsin, 
who  has  discussed,  followed  and  introduced  legislation  on  the  in- 
sanity defense,  has  asked  to  come  before  the  subcommittee,  and  we 
are  pleased  to  hear  from  him  at  this  point. 

TESTIMONY    OF    HON.    F.    JAMES    SENSENBRENNER,    A    REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  WISCONSIN 

Mr.  Sensenbrenner.  Thank  you,  Mr.  Chairman.  I  appreciate  the 
opportunity  to  appear  today  before  the  Criminal  Justice  Subcom- 
mittee to  urge  favorable  consideration  of  H.R.  1623,  a  bill  I  intro- 
duced on  February  23.  This  bill  was  originally  introduced  as  H.R. 
6716  in  the  97th  Congress,  shortly  after  the  acquittal  by  reason  of 
insanity  of  John  Hinckley  for  the  attempted  assassination  of  Presi- 
dent Reagan.  Although  the  Hinckley  verdict  served  as  a  catalyst, 
my  proposed  legislation  response  to  a  broader  and  more  ominous 
trend  within  the  criminal  justice  system — one  that  takes  unfair  ad- 
vantage of  the  normal  doubt  and  confusion  facing  lay  jurors  in 
order  to  benefit  the  guilty. 

From  this  trend  has  developed  the  insanity  defense  as  a  true 
legal  art  form  with  high-priced  psychiatrists  used  to  parade  confus- 
ing conjecture  about  the  mental  condition  of  a  defendant.  A  grow- 
ing national  philosophy  in  derogation  of  individual  culpability  has 
encouraged  the  sometimes  seductive  argument  that  a  man  has  to 
be  mentally  ill  to  commit  a  crime  and  the  more  heinous  the  crime 
the  greater  the  illness. 

Recognizing  the  extreme  difficulty  in  proving  a  man  sane  beyond 
a  reasonable  doubt,  particularly  when  he  is  accused  of  depraved 
criminal  conduct,  H.R.  1623  is  based  on  the  proposition  that  a  de- 
fendant's mental  condition  at  the  time  of  a  crime  is  irrelevant  to 
the  question  of  his  guilt  or  innocence  for  the  criminal  conduct.  If 
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he  has  committed  the  prohibited  acts  with  the  requisite  intent, 
then  he  is  guilty;  if  he  was  unable  to  form  requisite  intent  only  be- 
cause of  mental  disease  or  defect,  then  he  is  guilty  but  insane. 

If  found  guilty  but  insane,  a  defendant  would  be  sentenced  provi- 
sionally and  then  examined  to  determine  whether  or  not  he  should 
be  hospitalized.  An  offender  who  is  thereupon  hospitalized  would 
be  returned  to  the  prison  system  if  and  when  he  is  found  to  have 
regained  his  sanity — with  credit  toward  service  of  his  provisional 
sentence  for  time  spent  in  hospitalization. 

Thus  H.R.  1623  abolished  the  insanity  defense  in  Federal  crimi- 
nal trials.  Insanity  would  not  only  cease  to  be  the  basis  for  a  de- 
fense, but  also  it  would  not  be  an  issue  that  could  result  in  a  de- 
fendant's acquittal  by  indirect  means,  such  as  the  theory  that 
mental  disease  diminished  a  defendant's  capability  to  form  mens 
rea. 

Some  have  argued  that  a  guilty  but  insane  verdict  was  a  contra- 
diction in  terms.  Unfortunately,  that  observation  blurs  moral  and 
legal  concepts  by  assigning  unnecessary  oppobrium  to  the  term 
"guilty."  In  the  law,  the  word  "guilty"  infers  legal  responsibility 
for  the  offense  charged.  It  means  that  the  defendant  committed 
certain  actions  with  the  requisite  state  of  mind  where  a  state  of 
mind  is  required. 

Some  offenses  are  purely  regulatory  in  nature,  and  neither  re- 
quire a  state  of  mind  nor  infer  moral  guilt.  Some  activities  that  are 
immoral  are  not  illegal  and  vice  versa,  and  so  I  do  not  think  it  is 
valid  to  say  that  guilty  but  insane  necessarily  entails  a  contradic- 
tion. It  means  that  a  public  policy  determination  has  been  made 
that  the  interests  of  justice  and  society  are  best  served  by  extract- 
ing the  issue  of  insanity  from  the  question  of  guilt. 

An  alternative  formulation  focusing  on  responsibility  rather 
than  guilt  for  the  crime  probably  describes  the  verdict  just  as  accu- 
rately. It  is  true  that  a  conviction  under  Federal  law  requires  proof 
beyond  a  reasonable  doubt  of  all  the  elements  to  that  crime,  but 
Congress  establishes  these  elements,  not  to  mention  the  defenses, 
presumptions  and  burden  of  proof  that  relate  to  them. 

Congress  can,  furthermore,  restrict  introduction  of  evidence  in- 
herently untrustworthy  or  irrelevant — rules  402  and  403  of  the 
Federal  Rules  of  Evidence  provide  this.  Not  every  crime  has  the 
same  degree  of  mens  rea;  in  fact,  there  are  more  than  70  states  of 
mind  specified  in  various  title  18  offenses,  each  of  which  was  en- 
acted by  the  Congress.  Therefore,  I  do  not  find  it  unusual  for  Con- 
gress to  legislate  the  legal  significance  of  insanity  as  it  pertains  to 
mens  rea. 

My  bill  attempts  to  bring  some  order  to  a  currently  chaotic  area. 
Juries  must  rely  on  the  evidence  and  their  own  good  judgment  in 
making  factual  determinations — but  psychiatric  testimony  is  so 
often  contradictory,  that  it  only  serves  to  confuse.  One  wonders 
what  good  is  accomplished  by  protracted  testimonial  extravaganzas 
pitting  high-priced  prosecution  experts  against  equally  high-priced 
defense  experts. 

It  is  rather  likely  that  even  after  dozens  of  defense  witnesses 
some  juries  find  defendants  guilty  only  because  they  feel  that  to  do 
otherwise  would  only  release  a  dangerous  person.  On  the  other 
hand,  and  more  disturbingly,  some  juries  probably  acquit  guilty 
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persons  only  because  confusing  psychiatric  evidence  exaggerates 
their  notion  of  reasonable  doubt  and  paralyzes  their  sound  judg- 
ment. 

Perhaps  the  Hinckley  verdict  is  a  case  in  point.  You  may  recall 
that  five  of  the  jurors  in  the  Hinckley  jury  voluntarily  appeared 
before  a  subcommittee  of  the  Senate  Judiciary  Committee  and 
stated  that  had  they  had  a  guilty  but  insane  option,  they  would 
have  found  Mr.  Hinckley  guilty  but  insane,  because  he  obviously 
committed  the  crime  of  attempted  assassination  of  the  President 
and  attempted  murder  of  three  other  individuals,  but  that  he  was 
insane. 

My  bill  recognizes  a  middle  ground  verdict  that  will  encourage 
hospitalization  of  sick  offenders  whose  mental  illness  was  severe 
enough  to  cause  them  to  commit  a  crime.  I  am  not  trying  to  punish 
people  for  being  insane,  but  only  treat  those  who  have  committed 
criminal  acts  and  protect  society  from  demonstrated  dangerous- 
ness. 

My  approach  is  not  open  season  on  the  mentally  ill.  Many  of 
those  suffering  severe  mental  illnesses  are  often  incompetent  to 
stand  trial  in  the  first  place,  and  my  bill  would  not  affect  them. 

Furthermore,  nothing  can  prevent  a  jury  from  acquitting  an 
insane  offender  in  the  same  way  that  juries  do  now,  although  I 
hope  that  this  would  not  happen.  My  bill  tries  to  structure  the  evi- 
dence presented  at  trial,  so  that  a  jury  will  deliberate  relevant 
questions  of  guilt  or  innocence  with  minimum  confusion. 

In  abolishing  the  insanity  defense,  all  my  bill  says  is  that  mental 
disease  or  defect  is  irrelevant  in  determining  whether  a  man  com- 
mitted the  physical  acts  entailed  in  a  crime.  If  the  state  of  mind 
required  for  the  offense  is  lacking  only  because  of  mental  disease 
or  defect,  the  appropriate  verdict  should  be  guilty  but  insane — a 
verdict  not  intended  as  a  moral  statement,  but  only  to  insure  a  pro- 
fessional determination  of  the  treatment  necessary  for  those  whose 
mental  illness  is  severe  enough  to  result  in  the  commission  of  a 
crime. 

H.R.  1623  may  not  be  the  only  proposal  before  Congress  that 
would  restrict  the  availability  of  the  insanity  defense;  but  I  believe 
it  is  conceived  to  achieve  the  most  effective  result. 

Thank  you. 

Mr.  CoNYERS.  Thank  you  very  much,  Mr.  Sensenbrenner. 

Did  you  review  the  testimony  that  has  been  presented  by  the  De- 
partment of  Justice  and  the  American  Psychiatric  Association  on 
this  subject? 

Mr.  Sensenbrenner.  I  have  not  reviewed  either  of  the  testimo- 
ny; however,  as  you  may  recall,  in  the  last  Congress  when  I  did 
serve  on  the  subcommittee,  the  Justice  Department  came  before 
the  subcommittee  and  called  for  a  straight-out  abolition  of  the  in- 
sanity defense.  Personally,  I  think  that  is  going  too  far,  that  some- 
one who  obviously  was  mentally  impaired  committed  a  crime,  he 
would  be  tried  and  sentenced  just  like  someone  who  was  not  men- 
tally impaired  in  committing  a  crime.  And  consequently,  the  ap- 
proach that  I  favor  and  which  I  have  spoken  of  today  attempts  to 
strike  a  middle  ground  of  establishing  a  third  alternative  verdict  of 
guilty  but  insane.  So  that  way,  the  person  like  Hinckley,  who  obvi- 
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ously  committed  a  crime  and  everybody  saw  him  do  it  on  televi- 
sion, would  serve  a  sentence  and  would  serve  a  full  sentence. 

The  question  of  whether  a  Hinckley-type  person  was  insane  or 
not  would  determine  where  that  sentence  was  served,  whether  it 
would  be  in  a  mental  hospital  or  in  a  prison. 

Mr.  CoNYERS.  I  don't  notice  an)^where  here  where  you  treat  the 
objections  to  the  provision  "guilty  but  insane"  on  constitutional 
grounds. 

Have  you  considered  that  that  might  be  another  objection? 

Mr.  Sensenbrenner.  It  certainly  would  be  an  objection,  and  I 
think  the  only  way  we  can  resolve  that  objection  is  to  pass  a  guilty 
but  insane  verdict  and  let  the  Supreme  Court  decide  it.  The  guilty 
but  insane  verdict  is  not  new,  and  I  don't  claim  to  have  an  original 
idea  in  coming  before  this  committee.  A  number  of  States  have 
changed  their  criminal  codes,  so  that  guilty  but  insane  is  an  option. 
Now  it  does  have  the  effect  of  abolishing  the  insanity  defense  and 
substituting  the  alternative  verdict. 

My  feeling  is  that  there  are  two  separate  questions  that  are 
posed.  One  is  the  question  of  guilt  or  innocence,  which  is  based  on 
a  factual  determination.  The  second  question  is  whether  that 
person  was  so  nutty  that  the  mental  illness  or  the  insanity  caused 
the  crime.  And  again,  I  believe  that  since  incarceration  either  in  a 
mental  hospital  or  in  a  prison  is  designed  to  protect  society  as  well 
as  to  rehabilitate  a  guilty  person,  we  ought  to  fashion  the  treat- 
ment to  the  situation.  And  the  best  way  to  do  that  is,  again,  the 
separation  out  of  the  question  of  insanity  from  the  question  of 
guilt. 

Mr.  CoNYERS.  Well,  the  fact  of  the  matter  is  that  you  think  that 
we  should  merely  test  the  constitutional  question  rather  than 
trying  to  predict  what  would  happen? 

Mr.  Sensenbrenner.  Well,  my  recollection  of  what  happened  in 
the  last  Congress,  Mr.  Chairman,  is  that  in  the  case  of  most  close 
constitutional  calls,  you  can  get  as  many  divergent  opinions  as  wit- 
nesses you  call  before  the  subcommittee  to  give  their  views  on 
whether  it  is  constitutional  or  not.  Despite  what  we  might  think, 
the  House  Judiciary  Committee  is  not  the  Supreme  Court  of  the 
United  States,  and  we  won't  have  the  final  say. 

Mr.  CoNYERS.  Certainly,  the  Subcommittee  on  Criminal  Justice 
isn't,  but  still,  we  have  to  elicit  a  suspicion  from  you.  I  recognize 
that  we  could  call  witnesses,  all  the  witnesses  in  the  world,  and 
they  would  either  go  on  one  side  or  the  other  or  both.  But  do  you 
have  any  uncomfortableness  about  the  constitutional  question,  or 
would  you  want  to  look  at  it  from  that  point  of  view? 

Mr.  Sensenbrenner.  Well,  I  personally  do  not  have  any  uncom- 
fortableness as  to  the  constitutional  question,  because  if  a  person 
has  committed  antisocietal  acts,  insanity  or  mental  illness  or 
mental  defect  has  caused  the  antisocietal  acts  to  be  committed,  ob- 
viously that  person  is  in  need  of  help.  And  the  question  is.  Where 
can  that  person  best  get  the  help? 

Now  using  the  guilty  by  insane  approach,  we  can  be  sure  that 
that  person  will  get  the  help  in  a  competent  mental  hospital  that 
he  would  be  committed  to  by  the  court  as  a  part  of  the  sentence. 
Under  the  present  Federal  Criminal  Code,  if  a  person  is  found  not 
guilty  by  reason  of  insanity,  that  person  walks  out  of  the  court- 
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room  a  free  man,  unless  there  is  some  concomitant  provision  to 
provide  for  the  automatic  commitment  of  that  individual. 

Now  had  Hinckley  attempted  to  shoot  the  President  and  the 
three  other  people  on  the  other  side  of  the  river  in  Virginia  where 
the  D.C.  law  doesn't  apply,  he  would  have  walked  out  of  the  court- 
room a  free  man  and  the  U.S.  attorney  would  have  had  to  go  into 
State  court,  if  he  so  desired,  and  petition  for  Mr.  Hinckley's  invol- 
untary commitment. 

I  think  that  the  outrage  that  we  experienced  as  a  result  of  the 
Hinckley  verdict  in  the  District  of  Columbia  would  have  been  mild 
in  comparison  to  what  would  have  happened  had  that  trial  taken 
place  in  Virginia. 

Mr.  CoNYERS.  Well,  there  have  been  some  other  suggestions 
about  what  caused  the  confusion  of  the  jurors  that  resulted  in  the 
acquittal  of  Hinckley.  I  have  been  advised  that  there  was  also  con- 
fusion around  the  volitional  portion  of  the  test  for  insanity  and 
that,  as  well,  the  psychiatric  testimony  was  quite  confusing.  And  in 
addition  the  instructions  of  the  judge  had  an  undue  impact  on 
some  of  the  jurors. 

Were  those  points  raised? 

Mr.  Sensenbrenner.  I  guess  the  bottom  line  is  what  the  jurors 
themselves  said  when  they  testified  before  the  Judiciary  Subcom- 
mittee over  in  the  other  body.  The  concern  I  have,  Mr.  Chairman, 
is  that  the  insanity  defense  is  increasingly  becoming  a  rich  man's 
defense.  If  one  has  independent  means  to  hire  a  good  law  firm  and 
to  hire  a  whole  parade  of  high-priced  psychiatrists  to  put  on  the 
stand  as  defense  witnesses,  the  possibility  of  the  jury  becoming  con- 
fused and  coming  up  with  a  not  guilty  by  reason  of  insanity  verdict 
is  substantially  greater  than  someone  who  does  not  have  the 
money  to  put  out  in  that  kind  of  a  defense. 

I  think  we've  got  to  recognize  that  psychiatric  testimony  in  and 
of  natures  is  very  subjective.  It  is  not  an  objective  medical  determi- 
nation. Like  if  you  and  I  have  got  the  chickenpox,  that  is  quite 
plain.  And  as  a  result,  because  no  two  psychiatrists'  testimony  fol- 
lowing examination  of  the  same  patient  will  be  exactly  the  same, 
just  like  no  two  constitutional  experts'  testimony  on  this  legal 
question  will  be  exactly  the  same,  I  think  that  the  grounds  for  con- 
fusion and,  consequently,  the  grounds  for  acquittal  or  chances  for 
acquittal  are  substantially  greater. 

Mr.  CoNYERS.  Well,  I  would  like  to  review  the  record  to  make 
sure  this  is  really  a  rich  man's  defense.  I  originally  had  made  that 
statement,  I  think,  several  times  myself.  We  did  have  some  testi- 
mony that  indicated  that  it's  most  frequently  raised  among  people, 
by  or  in  behalf  of  people,  who  are  not — who  are  clearly  not 
wealthy.  But  I  would  like  to  search  the  record  to 

Mr.  Sensenbrenner.  Raising  it  is  one  thing,  putting  on  2  or  3 
weeks  of  testimony  is  another  thing.  And  I  am  certain  that  if  some- 
one had  quoted  counsel  the  ground  rules  and  parameters  for  that 
counsel  to  conduct  a  defense,  they  certainly  would  not  allow  the 
meter  to  tick  at  an  alarmingly  fast  rate  for  a  large  number  of  psy- 
chiatric witnesses  to  sit  on  the  stand  and  give  their  medical  testi- 
mony. 
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Mr.  CoNYERS.  I  think  we'll  probably  have  to  let  the  record  serve 
us  in  that  regard,  but  I  thank  you  for  your  bill  and  the  thoughtful 
consideration  which  brought  it  forward. 

I  recognize  the  gentleman  from  Pennsylvania,  Mr.  Gekas. 

Mr.  Gekas.  Yes;  thank  you,  Mr.  Chairman. 

The  approach  you  have  taken,  of  course  is  one  that  many  people 
support,  including,  I  believe,  extemporary  commentary  by  the 
President  of  the  United  States  himself.  He  would  like  to  see  some- 
thing like  guilty  but  mentally  ill  verdict  added  to  our  arsenal. 

The  bill  that  I  introduced  and  that  you  introduced  recognized 
that  concept.  The  difference  is  that  my  bill  adds  to  the  panoply  of 
verdicts,  while  yours  substitutes  one  for  the  other.  Do  you  have  any 
room  in  your  thinking  to  accommodate  the  constitutional  problems 
that  we  have  with  ridding  ourselves  of  the  insanity  defense  by 
simply  adding  a  verdict,  thus  allowing  the  jury  to  come  in  with  a 
verdict  of  the  type  that  you  would  like  to  see  occur  and  still  give 
them  the  option  of  finding  not  guilty  by  reason  of  insanity  or  not 
guilty  only  by  reason  of  insanity,  as  the  chairman  puts  it  in  his 
bill? 

Mr.  Sensenbrenner.  I  would  go  that  route  only  as  a  last  resort, 
if  there  is  no  other  constitutional  way  out  of  this  problem. 

If  one  maintains  a  verdict  of  not  guilty  by  reason  of  insanity, 
then  defense  counsel,  I  think,  can  play  on  the  notion  of  reasonable 
doubt,  as  well  as  attempt  to  get  instructions  to  the  jury  that  play 
on  the  notion  of  reasonable  doubt. 

Mr.  Gekas.  But  you  hit  on  what  I  think  would  make  the  essen- 
tial difference  to  a  jury  listening  to  the  final  instructions  of  the 
judge,  in  which  he  says  "Ladies  and  gentlemen  of  the  jury,  your 
duty  is  to  *  *  *  and  your  verdicts  can  be  one  of  four  verdicts."  And 
then  he  goes  through  each  one  of  them  and  explains  each  one. 
When  he  comes  to  the  point  that  he  will  be  explaining  guilty  but 
mentally  ill,  guilty  but  insane,  however  you  have  phrased  it,  then 
that  will  sufficiently,  in  my  judgment — is  why  I  ask  you  if  you  can 
agree  or  disagree — implant  in  them,  in  their  consciousness,  the  fact 
that  they  no  longer  have  to  compromise  by  finding  a  person  not 
guilty  by  reason  of  insanity,  when  they  know  that  the  person  com- 
mitted the  crime,  and  they  know  he  is  not  insane.  Therefore,  the 
Sensenbrenner  verdict  comes  into  play. 

Mr.  Sensenbrenner.  Well,  to  paraphrase  our  colleague  on  the 
committee,  the  gentleman  from  Illinois,  Mr.  Hyde,  if  you  can't 
have  dinner,  a  sandwich  is  the  next  best  thing.  And  I  think  that 
perhaps  is  a  sandwich. 

Mr.  Gekas.  The  next  question  I  have  is  one  that  has  intrigued 
me  for  a  long  time,  and  I  have  introduced  legislation  to  try  to  cure 
it.  You  gave  a  hypothetical  in  which  you  stated,  "Suppose  this 
whole  Hinckley  affair  had  occurred  in  Virginia."  It  occurs  to  me, 
and  I  have  introduced  legislation  to  address  this  same  problem. 
Suppose  the  chairman  and  I,  all  of  us  on  the  committee,  agree  that 
we  ought  to  shift  the  burden  from  the  prosecution  to  the  defendant 
to  prove  an  insanity  defense,  suppose  we  adopt  your  guilty  but 
insane  verdict — all  these  things,  what  good  would  it  do  us  in  a 
Hinckley  case  in  Virginia,  if  Virginia,  indeed,  has  neither  of  these, 
neither  the  shifting  of  the  burden — I  am  not  sure  if  they  do  or  not, 
but  let's  assume  they  do  not  for  the  argument — they  do  not  have 
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the  shifting  of  the  burden,  they  do  not  have  the  guilty  but  mentally 
ill.  And  here  we  are  fully  lodged  in  the  Federal  jurisprudence  and 
the  statutes  with  what  you  and  I  feel  should  be,  and  yet  we  sit  by 
helpless  and  watch  Virginia  going  through  its  trial  without  ever 
touching  on  any  of  these  safeguards  that  we  put  into  the  law. 

My  bill  is — what  I'm  going  to  ask  you,  whether  you  support  it — 
would  in  Federal  cases,  only  when  the  President  or  the  Vice  Presi- 
dent or  other  officials  that  we  name  in  high  levels  of  government 
are  the  objects  of  attempts  at  assassination,  that  in  those  limited 
cases,  the  Federal  jurisdiction  should  be  preemptive  and  exclusive. 

Mr.  Sensenbrenner.  I  support  that  notion. 

Mr.  Gekas.  Otherwise,  don't  you  agree  that  we  could  leave  our 
committee  sessions,  our  congressional  duties  completed  in  this 
regard,  feeling  self-satisfied,  and  then  we  can  go  to  40  different 
States  and  a  repeat  of  the  Hinckley  thing  would  apply  laws  com- 
pletely foreign  to  what  we  have  tried  to  establish  here. 

So  I  thank  you  for  saying  that,  and  I  yield  back  the  balance  of 
whatever  time  was  yielded  to  me  in  the  first  place,  Mr.  Chairman. 

Mr.  CoNYERS.  You  sure  used  more  than  5  minutes,  but  it  was 
worth  it. 

I  welcome  our  colleague  from  Ohio.  Welcome  again  to  the  sub- 
committee. 

Mr.  DeWine.  Thank  you,  Mr.  Chairman. 

Do  you  see,  if,  in  fact,  your  bill  became  law,  a  lot  of  guilty  but 
insane  verdicts? 

Mr.  Sensenbrenner.  Frankly,  I  don't.  I  think  that  in  many  cases 
the  question  of  guilt  or  innocence  is  not  as  clearcut  as  in  the 
Hinckley  case,  where,  after  all,  it  did  happen  on  television  and 
those  tapes  spoke  for  themselves  when  they  would  be  replayed  in 
the  courtroom.  But  I  do  think  that  in  a  few  instances,  separating 
out  the  question  of  guilt  or  innocence,  when  it  is  clear  from  the 
question  of  sanity  or  insanity,  which  is  never  clear  in  and  of  its 
very  nature,  we  will  be  able  to  provide  for  the  punishment  of  the 
person  and  the  protection  of  society,  in  those  cases  where  the  guilt 
is  clear. 

So  I  don't  think  that  you  will  see  very  many  guilty  but  insane 
verdicts  that  would  be  rendered,  but  in  those  cases  where  the  guilt 
is  clear,  you  will  not  see  the  defense  playing  on  a  lingering  doubt 
that  a  person  might  be  sane  or  might  not  be  insane.  And  I  think 
that  is  where  the  real  significance  of  this  legislation  occurs. 

Mr.  DeWine.  But  you  don't  see  this  as  an  easier  of  two  choices, 
guilty  or  not  guilty  or  guilty  but  insane? 

Mr.  Sensenbrenner.  No. 

Mr.  DeWine.  That  is  the  easier  choice  to  make? 

Mr.  Sensenbrenner.  No;  I  don't  think  that  is  the  easy  choice  to 
make,  because  the  evidence  would  still  have  to  support  a  verdict  of 
nonguilty;  that  is,  the  defendant  committed  the  crime.  And  again, 
in  most  criminal  trials,  at  least  those  that  I  have  been  familiar 
with,  that  question  is  really  not  an  open-and-shut  question.  That  is 
why  the  case  goes  to  trial  and  is  not  plea-bargained  out  in  the  be- 
ginning. 

Mr.  DeWine.  Do  you  see  any — pushing  aside  for  a  moment,  con- 
stitutional law  questions — but  do  you  see  any  conceptual  problem 


564 

or  historic  problem  in  doing  away  with  the  mens  rea  element?  I'm 
not  quite  sure  how  that  would  take  place. 

Mr.  Sensenbrenner.  There  would  be  a  historical  problem  in  the 
eyes  of  some,  I  believe,  but  I  think  it  has  got  to  boil  down  to  a 
value  judgment,  and  if  the  person  did  commit  the  crime,  he  obvi- 
ously needs  some  kind  of  help,  whether  it  is  treatment,  whether  it 
is  rehabilitation,  whether  it  is  punishment,  or  what  have  you.  And 
by  going  this  route,  that  person  will  get  help,  whether  it  would  be 
in  a  mental  hospital  or  whether  it  would  be  through  incarceration 
in  a  prison.  So  no  matter  what  one's  individual  values  are,  and  the 
function  that  incarceration  serves,  the  obviously  guilty  person  who 
is  deemed  to  be  such  by  a  jury  of  peers,  would  be  able  to  avail 
themselves,  granted  unwillingly,  of  at  least  some  of  the  services 
that  are  available  to  people  who  have  transgressed  the  rules  of  so- 
ciety and  thus  require  some  kind  of  help  or  at  least  preventing 
them  from  transgressing  the  rules  again. 

Mr.  DeWine.  I  guess  one  of  the  problems,  conceptually,  that  I 
have,  is  the  term  "guilty."  We  normally  associate  guilty  with  a 
level  of  intent.  And  if  there  is  not  the  intent  there  is  no  guilt  even 
if  intent  cannot  be  formed  because  of  some  mental  defect.  I  guess 
just  because  of  our  background,  we  are  not  used  to  attaching  the 
word  "guilt"  to  that. 

Mr.  Sensenbrenner.  There  is  a  bit  of  dichotomy  between  legal 
guilt  and  moral  guilt,  and  as  I  said  in  my  testimony,  not  every- 
thing that  is  immoral  is  illegal  and  vice  versa.  We  are  talking 
about  the  law  here.  We're  not  the  College  of  Cardinals  sitting  here 
deciding  what  is  moral  and  what  is  not  moral,  and  we'll  leave  those 
morals  to  the  College  of  Cardinals  and  other  competent  church  offi- 
cials. 

Mr.  DeWine.  Thank  you,  Mr.  Chairman. 

Mr.  Conyers.  Thank  you  very  much.  We  welcome  our  colleague's 
comments  on  this  measure. 

Mr.  Sensenbrenner.  Thank  you. 

[The  prepared  statement  of  Mr.  Sensenbrenner  follows:] 

Prepared  Statement  of  Mr.  Sensenbrenner  in  Favor  of  H.R.  1623 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  today  before  the  Criminal 
Justice  Subcommittee  to  urge  favorable  consideration  of  H.R.  1623,  a  bill  I  intro- 
duced on  February  23,  1983. 

The  bill  was  originally  introduced  as  H.R.  6716  in  the  97th  Congress  shortly  after 
the  acquittal  by  reason  of  insanity  of  John  Hinckley  for  the  attempted  assassination 
of  President  Reagan.  Although  the  Hinckley  verdict  served  as  the  catalyst,  my  pro- 
posed legislation  responds  to  a  broader  and  more  ominous  trend  within  the  criminal 
justice  system — one  that  takes  unfair  advantage  of  the  normal  doubt  and  confusion 
facing  lay  jurors  in  order  to  benefit  the  guilty.  From  this  trend  has  developed  the 
insanity  defense  as  a  true  legal  art  form  which  high-priced  psychiatrists  used  to 
parade  confusing  conjecture  about  the  mental  condition  of  a  defendant.  A  growing 
national  philosophy  in  derogation  of  individual  culpability  has  encouraged  the  some- 
times seductive  argument  that  a  man  has  to  be  mentally  ill  to  commit  a  crime  and 
the  more  heinous  the  crime  the  greater  the  illness. 

Recognizing  the  extreme  difficulty  in  proving  a  man  sane  beyond  a  reasonable 
doubt,  particularly  when  he  is  accused  of  depraved  criminal  conduct,  H.R.  1623  is 
based  on  the  proposition  that  a  defendant's  mental  condition  at  the  time  of  a  crime 
is  irrelevant  to  the  question  of  his  guilt  or  innocence  for  the  criminal  conduct.  If  he 
committed  the  prohibited  acts  with  the  requisite  intent  then  he  is  guilty,  if  he  was 
unable  to  form  requisite  intent  only  because  of  mental  disease  or  defect  then  he  is 
guilty  but  insane. 


565 

If  found  guilty  but  insane,  a  defendant  would  be  sentenced  provisionally  and  then 
examined  to  determine  whether  or  not  he  should  be  hospitalized.  An  offender  who  is 
thereupon  hospitalized  would  be  returned  to  the  prison  system  if  and  when  he  is 
found  to  have  regained  his  sanity — with  credit  toward  service  of  his  provisional  sen- 
tence for  time  spent  in  hospitalization. 

Thus  H.R.  1623  abolishes  the  insanity  defense  in  Federal  criminal  trials.  Insanity 
would  not  only  cease  to  be  the  basis  for  a  defense,  but  also  it  would  not  be  an  issue 
that  could  result  in  a  defendant's  acquittal  by  indirect  means  such  as  through  the 
theory  that  mental  disease  diminished  a  defendant's  capacity  to  form  mens  rea. 

Some  have  argued  that  a  "guilty  but  insane"  verdict  was  a  contradiction  in  terms. 
Unfortunately,  that  observation  blurs  moral  and  legal  concepts  by  assigning  unnec- 
essary oppobrium  to  the  term  "guilty."  In  the  law,  the  word  "guilty"  infers  legal 
responsibility  for  the  offense  charged.  It  means  that  the  defendant  committed  cer- 
tain actions  with  the  requisite  state  of  mind  where  a  state  of  mind  is  required. 

Some  offenses  are  purely  regulatory  in  nature,  and  neither  require  a  state  of 
mind  nor  infer  moral  guilt.  Some  activities  that  are  immoral  are  not  illegal  and  vice 
versa,  and  so  I  do  not  think  it  is  valid  to  say  that  guilty  but  insane  necessarily  en- 
tails a  contradiction.  It  means  that  a  public  policy  determination  has  been  made 
that  the  interest  of  justice  and  society  are  best  served  by  extracting  the  issue  of 
sanity  from  the  question  of  guilt. 

An  alternative  formulation  focusing  on  "responsibility"  rather  than  guilt  for  the 
crime  probably  describes  the  verdict  just  as  accurately. 

It  is  true  that  a  conviction  under  Federal  law  requires  proof  beyond  a  reasonable 
doubt  of  all  the  elements  to  that  crime;  but  Congress  establishes  these  elements,  not 
to  mention  the  defenses,  presumptions,  and  burden  of  proof  that  relate  to  them. 

Congress  can  furthermore  restrict  introduction  of  evidence  inherently  un- 
trustworthy or  irrelevant  (Rules  402  and  403  of  the  Federal  Rules  and  Evidence). 
Not  every  crime  has  the  same  degree  of  mens  rea;  in  fact,  there  are  more  than  70 
states  of  mind  specified  in  various  title  18  offenses,  each  of  which  was  enacted  by 
the  Congress.  Therefore,  I  do  not  find  it  unusual  for  Congress  to  legislate  the  legal 
significance  of  insanity  as  it  pertains  to  mens  rea. 

My  bill  attempts  to  bring  some  order  to  a  currently  chaotic  area.  Juries  must  rely 
on  the  evidence  and  their  own  good  judgment  in  making  factual  determinations — 
but  psychiatric  testimony  is  so  often  contradictory  that  it  only  serves  to  confuse. 
One  wonders  what  good  is  accomplished  by  protracted  testimonial  extravaganzas 
pitting  high-priced  prosecution  experts  against  equally  high-priced  defense  experts. 

It  is  rather  likely  that  even  after  dozens  of  defense  witnesses  some  juries  find  de- 
fendants guilty  only  because  they  feel  that  to  do  otherwise  would  only  release  a 
dangerous  person.  On  the  other  hand,  and  more  disturbingly,  some  juries  probably 
acquit  guilty  persons  only  because  confusing  psychiatric  evidence  exaggerates  their 
notion  of  reasonable  doubt  and  paralyzes  their  sound  judgment. 

Perhaps  the  Hinckley  verdict  is  a  case  in  point.  You  may  recall  that  five  of  the 
jurors  in  the  Hinckley  jury  voluntarily  appeared  before  a  subcommittee  of  the 
Senate  Judiciary  Committee  and  stated  that  had  they  had  a  "guilty  but  insane" 
option  they  would  have  found  Mr.  Hinckley  guilty  but  insane  because  he  obviously 
committed  the  crime  of  attempted  assassination  of  the  President  and  attempted 
murder  of  three  other  individuals,  but  that  he  was  insane. 

My  bill  provides  a  middle-ground  verdict  that  will  encourage  hospitalization  of 
sick  offenders  whose  mental  illness  was  severe  enough  to  cause  them  to  commit  a 
crime.  I  am  not  trying  to  punish  people  for  being  insane,  but  only  treat  those  who 
have  committed  criminal  acts  and  protect  society  from  demonstrated  dangerousness. 

My  approach  is  not  open  season  on  the  mentally  ill.  Many  of  those  suffering 
severe  mental  illness  are  often  incompetent  to  stand  trial  in  the  first  place,  and  my 
bill  would  not  affect  them. 

Furthermore,  nothing  can  prevent  a  jury  from  acquitting  an  insane  offender  in 
the  same  way  that  juries  do  now,  although  I  hope  that  this  would  not  happen.  My 
bill  tries  to  structure  the  evidence  presented  at  trial  so  that  a  jury  will  deliberate 
relevant  questions  of  guilt  or  innocence  with  minimum  confusion. 

In  abolishing  the  insanity  defense,  all  my  bill  says  is  that  mental  disease  or  defect 
is  irrelevant  in  determining  whether  a  man  committed  the  physical  acts  entailed  in 
a  crime.  If  the  state  of  mind  required  for  the  offense  is  lacking  only  because  of 
mental  disease  or  defect,  the  appropriate  verdict  should  be  guilty  but  insane — a  ver- 
dict not  intended  as  a  moral  statement,  but  only  to  insure  a  professional  determina- 
tion of  the  treatment  necessary  for  those  who  mental  illness  is  severe  enough  to 
result  in  the  commission  of  a  crime. 
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H.R.  1623  may  not  be  the  only  proposal  before  Congress  that  would  restrict  the 
availability  of  the  insanity  defense;  but  I  believe  it  is  conceived  to  achieve  the  most 
effective  result. 

Thank  you. 

Mr.  CoNYERS.  Our  next  witness,  from  the  State  of  Washington, 
Mr.  Rod  Chandler,  a  former  member  of  the  State  House  of  Repre- 
sentatives in  the  State  of  Washington,  and  now  serving  on  House 
Administration  and  the  Science  and  Technology  Committees. 

We  are  glad  to  have  you  before  the  Judiciary  Committee. 

Mr.  Chandler.  Thank  you  very  much. 

Mr.  CoNYERS.  And  we  appreciate  your  testimony.  It  will  be  incor- 
porated in  the  record,  and  you  may  give  us  the  benefits  of  your 
thoughts  on  the  subject. 

TESTIMONY  OF  HON.  ROD  CHANDLER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  WASHINGTON 

Mr.  Chandler.  Thank  you  very  much,  Mr.  Chairman,  Mr.  Gekas, 
Mr.  DeWine.  This  is  a  case  which  I  thought  would  be  very  much  of 
interest  as  you  consider  the  insanity  defense,  and  also,  if  you  may 
permit  me,  I  would  just  like  to  say  for  the  record  that  I  appreciate 
very  much  the  excellent  staff  work  of  Sandra  Cook  from  our  staff, 
who  developed  this  testimony  for  the  benefit  of  the  committee 
today,  and  I  am  sure  you  will  find  it  of  great  interest,  as  I  did. 

In  the  case  of  U.S.  v.  Russell  A.  Maguire,  Jr.,  tried  in  the  West- 
ern District  Court  of  Washington,  Russell  Maguire,  Jr.,  was 
charged  with  sexual  abuse  and  transporting  a  minor  across  State 
lines  for  immoral  purposes  in  violation  of  the  Mann  Act. 

Mr.  Maguire,  a  multimillionaire  from  Seattle,  befriended  a  Mrs. 
Taylor  and  her  8-year-old  daughter,  Lisa,  whom  he  met  in  Salt 
Lake  City.  Promising  to  provide  Lisa  with  cultural  and  educational 
experiences  that  her  mother  could  not  afford,  Mr.  Maguire  drove 
Lisa,  with  her  mother's  permission,  to  the  Seattle  area  for  a  visit 
and  proceeded  to  a  lodge  in  the  Olympic  National  Forest.  Con- 
cerned staff  members  and  guests  reported  the  unusual  pair  to  the 
park  rangers  and  an  investigation  ensued  with  charges  being 
brought  against  Mr.  Maguire.  Since  Olympic  National  Park  is  an 
area  of  exclusive  Federal  jurisdiction,  the  case  was  tried  under  Fed- 
eral law  rather  than  Washington  State  law. 

The  defense  attorneys  gave  notice,  in  accordance  with  rule  12.2 
of  the  Federal  Rules  of  Criminal  Procedure,  that  they  were  going 
to  raise  the  insanity  defense  and  proceeded  to  present  psychiatric 
testimony. 

The  burden  of  proof  then  rested  with  the  prosecution  to  disprove 
the  insanity  defense  beyond  a  reasonable  doubt.  The  jury  members, 
some  of  whom  live  in  the  Eighth  Congressional  District,  which  I 
represent,  were  then  in  the  unenviable  position  of  arriving  at  a 
verdict.  These  12  men  and  women  were  faced  with  a  situation 
where  if  the  accused  either:  First,  lacked  the  substantial  capacity 
to  appreciate  the  wrongfulness  of  his  conduct;  or  second  lacked  sub- 
stantial capacity  to  conform  his  conduct  to  the  requirements  of 
law,  they  had  to  render  a  verdict  of  not  guilty.  On  March  16,  1983, 
Russell  Maguire  was  found  not  guilty  by  reason  of  insanity. 

Because  there  is  no  Federal  procedure  by  which  to  commit  per- 
sons acquitted  of  a  crime  on  the  basis  of  insanity,  Maguire  was  able 
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to  walk  out  of  the  courtroom  a  free  man.  As  one  of  the  jury  mem- 
bers said  in  a  letter  to  me:  "As  it  stands,  the  law  reads  something 
like  Alice  in  Wonderland,'  but  it  is  not  humorous." 

The  administration's  proposals  on  the  insanity  defense  as  intro- 
duced by  Congressman  Fish  in  H.R.  2151,  the  Comprehensive 
Urime  Control  Act  of  1983,  would  remedy  these  problems    And  I 

S°D  oi^?^^m^°^  ^°  P^^^^  ^^^'  ^^^'  ^^d  P^ges  174  through  176  of 
H.K.  ^151.  There  may  be  other  relevant  areas,  but  those  are  the 
ones  that  we  were  able  to  identify. 

H.R.  2151  provides  for  a  verdict  of  not  guilty  only  by  reason  of 
insanity.  It  shifts  the  burden  of  proof  to  the  defendant— the  burden 
ot  proof  of  insanity— and  provides  for  hospitalization  procedures  if 
tound  not  guilty  by  reason  of  insanity. 

•  ^  b^jieve  that  these  are  important  changes  that  should  be  made 
in  federal  law.  While  I  realize  that  it  is  unusual  for  the  insanity 
defense  to  be  raised  under  Federal  law,  I  feel  that  one  Russell  Ma- 
fu^''?!*?^^^^  ample  justification  for  prompt  action  on  the  part  of 
the  U.b.  Congress.  Mr.  Chairman,  I  believe  that  justice  has  failed 
us  in  this  instance,  and  that  it  is  incumbent  upon  those  of  us  who 
niake  the  laws  to  insure  that  in  the  future  our  citizens  are  protect- 
ed from  any  such  distortions  of  the  law. 

I  would  urge  you  and  the  members  of  the  subcommittee  to  act 
quickly  to  make  these  necessary  reforms  in  the  insanity  defense 

Ihank  you  again,  very  much,  for  allowing  me  to  present  this  tes- 

A?"^^^^^  ^°  ^^^^^  ^^^^  ^^^^  *o  the  attention  of  the  committee 

Mr  CoNYERS.  Mr.  Chandler,  I  heard  about  this  case,  and  I  am 
^  wi:   ^^-^^^  brought  it  in  to  the  subcommittee  for  our  attention 

What  gives  rise  to  a  question  is  that  there  is  nothing  in  your  tes- 
timony that  indicates  that  you  thought  that  the  verdict  of  not 
guilty  by  reason  of  insanity  was  an  improper  one. 

Was  this  a  jury  trial,  or  did  the  court  decide  it? 

Mr.  Chandler.  This  was  a  jury  trial,  Mr.  Conyers,  and  I  have  no 
way  of  knowing,  from  my  knowledge  of  the  case,  whether  a  finding 

Tvi     ^^^^^^  "y  reason  of  insanity  was  improper  or  not 

My  point  IS  that  not— having  found  that  the  individual  was  not 
guilty  by  reason  of  insanity,  the  court  found  its  hands  tied  in  deal- 
ing with  the  individual  when  there  had  been  considerable  evidence 
presented  that  he  was  involved  with  this  young  girl  and  that  there 
had  been  cases,  none  of  them  where  he  was  found  guilty— I  empha- 
size, where  there  was  evidence  that  he  may  have  been  involved  in 
this  kind  of  activity  before. 

And  I  might  add  that  there  has  been,  since  this  trial,  brought  to 
the  attention  of  the  authorities  again  evidence  that  he  may  be  back 
on  the  street  doing  the  same  kind  of  thing. 

Mr.  Conyers  Well,  in  terms  of  the  post-trial  hospitalization  pro- 
cedures, I  think  most  of  our  bills  have  added  that  important  fea- 
ture, and  I  quite  agree  with  you  there. 

What  is  not  clear  to  me  is  whether  or  not  the  insanity  finding  by 
the  jury  was  a  proper  one  or  not.  Did  the  constituent  jury  member 
ot  yours  indicate  that  he  had  some  trouble  in  applying  the  test  that 
the  court  instructed? 

Mr.  Chandler.  I  counseled  with  my  staff  on  that  answer  Mr 
Chairman  because  I  think  accuracy  is  important  here.  The  con- 
stituent did  not  address  the  point  of  whether  the  insanity  finding 
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was  correct  or  not,  but  rather  addressed  the  later  finding  that  the 
court  was  unable  to  deal  with  the  person  beyond  that  point. 

Mr.  CoNYERS.  After  the  fact? 

Mr.  Chandler.  After  the  fact. 

^  But  I  still  think,  from  my  personal  view,  that,  as  I  stated  in  the 
testimony,  as  I  with  my  lack  of  legal  background  would  read  the 
law,  it  would  be  almost  impossible  to  find  this  person  guilty,  be- 
cause if  you  state  that  you  are  insane,  and  therefore  you  cannot 
conform  your  behavior  to  law,  that  by  the  very  fact  you  have  com- 
mitted the  crime,  logic  would  lead  you  to  believe  that  you  were 
insane,  because  you  did  not  conform  your  behavior  to  law. 

Mr.  CoNYERS.  Right. 

Mr.  Chandler.  And,  Mr.  Chairman,  mine  is  a  very  imperfect  un- 
derstanding of  any  law,  much  less  Federal. 

Mr.  Conyers.  We  have  a  fair  amount  of  agreement  in  the  sub- 
committee and  among  those  members  who  have  testified  about  this 
point  that  the  post-trial  procedures  for  hospitalization  are  virtually 
nonexistent. 

We  even  reordered  the  pretrial  methods  for  determining  whether 
there  is  competency  to  stand  trial.  And  we  also  reversed  the 
burden  of  proof  to  now  place  it  on  the  defendant. 

And  I  must  say,  some  of  my  defense  counsel  friends  and  organi- 
zations are  not  too  happy  with  it,  but  at  this  point,  I  do  not  think 
that  that  is  an  unreasonable  requirement  under  the  circumstances, 
so  I  think  we  find  ourselves  in  a  considerable  amount  of  agree- 
ment. 

Mr.  Chandler.  I  agree,  sir.  And  I  just  might  add  that  when  Mrs. 
Cook  talked  with  the  clerk  of  the  court  in  this  case,  that  person 
would  also  add  support  to  the  statement  you  have  just  made. 

Mr.  Conyers.  Thank  you. 

Mr.  Gekas. 

Mr.  Gekas.  Yes. 

I  was  just  wondering  whether  you  knew.  Rod,  whether  the  State 
of  Washington  had  placed  in  its  laws  in  this  regard — would  the  re- 
sults conceivably  been  different  had  the  trial  been  conducted  under 
State  law? 

Mr.  Chandler.  I  believe — and  again,  I  emphasize  my  lack  of 
legal  background 

Mr.  Gekas.  Your  best  opinion. 

Mr.  Chandler.  Yes;  my  best  opinion  would  be  that  the  State  law 
would  comply  with  H.R.  2151,  or  much  more  closely  to  it,  than 
would  the  current  Federal  law. 

Mr.  Gekas.  I  think  you  can  safely  report  to  your  constituents 
that  this  subcommittee,  through  the  leadership  of  the  chairman,  is 
moving  toward,  for  certain,  shifting  the  burden  of  proof  from  the 
prosecution  to  the  defendant.  I  think  I  am  fair  in  stating  that,  and 
that  it  will  in  some  regards  also  treat  the  postverdict  handling  of 
the  defendant  in  cases  such  as  the  type  that  you  have  presented 
here  today. 

So  I  think  you  can  report  back  that  progress  is  being  made  in 
that  regard. 

Mr.  Chandler.  I  hope  you  will  allow  me  to  state  to  them  that  it 
is  because  I  came  and  testified  that  you're  going  to  do  that. 

Mr.  Conyers.  Why  not?  [Laughter.] 
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Mr.  Gekas.  And  then  we  will  come  to  a  reception  for  your  honor. 

The  other  thing  that  I  wanted  to  learn  was  whether — no,  I  have 
no  further  questions.  Thank  you. 

Mr.  CoNYERS.  Thank  you,  Mr.  Gekas. 

Mr.  DeWine. 

Mr.  DeWine.  I  have  no  questions,  Mr.  Chairman. 

Mr.  CoNYERS.  Well,  you  apparently  persuaded  us  all  in  your  first 
visit  to  the  Judiciary  Committee. 

Mr.  Chandler.  It  has  been  my  pleasure. 

Mr.  Conyers.  Thank  you  very  much. 

Mr.  Chandler.  Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Chandler  follows:] 

Prepared  Statement  by  Hon.  Rod  Chandler 

Mr.  Chairman,  I  would  like  to  thank  you  and  the  members  of  the  subcommittee 
for  allowing  me  to  appear  before  you  today  to  testify.  I  believe  that  a  recent  court 
case  in  my  home  state  of  Washington  dramatically  illustrates  the  need  for  reforms 
in  the  insanity  defense. 

In  the  case  of  U.S.  v.  Russell  A.  Maguire,  Jr.,  tried  in  the  Western  District  of 
Washington,  U.S.  District  Court,  Russell  Maguire,  Jr.  was  charged  with  sexual 
abuse  and  transporting  a  minor  across  state  lines  for  immoral  purposes  in  violation 
of  the  Mann  Act.  Mr.  Maguire,  a  multimillionaire  from  Seattle,  befriended  a  Mrs. 
Taylor  and  her  8-year-old  daughter,  Lisa,  whom  he  met  in  Salt  Lake  City.  Promising 
to  provide  Lisa  with  cultural  and  educational  experiences  that  her  mother  could  not 
afford,  Mr.  Maguire  drove  Lisa,  with  her  mother's  permission,  to  the  Seattle  area 
for  a  visit  and  proceeded  to  a  lodge  in  the  Olympic  National  Forest.  Concerned  staff 
members  and  guests  reported  the  unusual  pair  to  the  park  rangers  and  an  investi- 
gation ensued  with  charges  being  brought  against  Mr.  Maguire.  Since  Olympic  Na- 
tional Park  is  an  area  of  exclusive  federal  jurisdiction,  the  case  was  tried  under  fed- 
eral law. 

The  defense  attorneys  gave  notice,  in  accordance  with  Rule  12.2  of  the  Federal 
Rules  of  Criminal  Procedure,  that  they  were  going  to  raise  the  insanity  defense  and 
proceeded  to  present  psychiatric  testimony.  The  burden  of  proof  then  rested  with 
the  prosecution  to  disprove  the  insanity  defense  beyond  a  reasonable  doubt.  The 
jury  members,  some  of  whom  live  in  the  8th  Congressional  District  which  I  repre- 
sent, were  then  in  the  unenviable  position  of  arriving  at  a  verdict.  These  twelve 
men  and  women  were  faced  with  a  situation  where  if  the  accused  either  (1)  lacked 
the  substantial  capacity  to  appreciate  the  wrongfulness  cf  his  conduct  or  (2)  lacked 
substantial  capacity  to  conform  his  conduct  to  the  requirements  of  law,  they  had  to 
render  a  verdict  of  not  guilty. 

On  March  16,  1983,  Russell  Maguire  was  found  not  guilty  by  reason  of  insanity. 
Because  there  is  no  federal  procedure  by  which  to  commit  persons  acquitted  of  a 
crime  on  the  basis  of  insanity,  Maguire  was  able  to  walk  out  of  the  courtroom  a  free 
man.  As  one  of  the  jury  members  said  in  a  letter  to  me,  "As  it  stands,  the  law  reads 
something  like  'Alice  in  Wonderland,'  but  it  is  not  humorous." 

The  Administration's  proposals  on  the  insanity  defense  as  introduced  by  Congress- 
man Fish  in  H.R.  2151,  the  Comprehensive  Crime  Control  Act  of  1983,  would 
remedy  these  problems.  H.R.  2151  provides  for  a  verdict  of  not  guilty  only  by  reason 
of  insanity;  shifts  the  burden  of  proof  to  the  defendant;  and  provides  for  hospitaliza- 
tion procedures.  I  believe  that  these  are  important  changes  which  should  be  made  in 
federal  law.  While  I  realize  that  it  is  unusual  for  the  insanity  defense  to  be  raised 
under  federal  law,  I  feel  that  one  Russell  Maguire  case  is  ample  justification  for 
prompt  action  on  our  part.  Mr.  Chairman,  I  believe  that  justice  has  failed  us  in  this 
instance  and  that  it  is  incumbent  upon  those  of  us  who  make  the  laws  to  ensure 
that  in  the  future  our  citizens  are  protected  from  any  such  distortions  of  the  law.  I 
would  urge  you  and  the  members  of  the  subcommittee  to  act  quickly  to  make  these 
necessary  reforms  in  the  insanity  defense.  Thank  you  again  for  allowing  me  to 
present  my  testimony. 

Mr.  Conyers.  There  being  no  further  witnesses,  the  subcommit- 
tee stands  adjourned. 

[Whereupon,  at  2:45  p.m.,  the  hearing  was  adjourned.] 
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SUI1I4ARY 

The   New  Jersey  Coalition  to  Defend  the  Bill  of  Rights  respectfully 
submits  this  extens ive s  urvey  of  the  insanity  defense  proposed  in  H.R.  7259. 
We  divide  the  study  into  two  parts.  This,  the  first  part,  deals  with  the 
insanity  defense  itself.  Part  II  comprises  a  detailed  study  of  commitment 
and  release  procedures,  including  a  comprehensive  survey  of  practices  and 
applicable  statutes  and  court  rules  in  a  number  of  states. 

V.'e  fully  reco.^nize  the  unusual  length  of  our  statement.  Its  length 
results  from  our  attempt  to  deal  in  depth  with  most  of  the  important  issues 
that  the  insanity  defense  and  the  problem  of  what  to  do  with  the  insanity 
acquittee  or  the  incompetent  defendant  raise.  Our  study  includes  case  law, 
statutory  law  and  relevant  extracts  from  both  the  legal  and  the  psychiatric 
literature.   Our  purpose  has  been  to  aid  the  Subcommittee  on  Criminal  Justice 
by  preparing  for  it  a  compilation  of  recent  expressions  in  both  case  law  and 
professional  literature  concerning  the  insanity  defense  and  proposals  for 
its  modification  or  abolition.  I^  that  context,  we  have  carefully  analyzed 
the  statements  of  the  witnesses  who  appeared  before  the  Subcommittee  in 
the  summer  of  1982.  Throughout  the  entire  paper,  we  have  expressed  our  own 
views  clearly  and  unequivocally. 

In  summary,  we  heartily  commend  the  draftsmen  of  the  bill  for  the 
Important  and  valuable  contribution  they  have  made  with  respect  to  commitment 
and  release  procedures.  V/e  do  not  agree,  however,  that  the  sections  of  the 
bill  dealing  with  the  insanity  defense  itself  are  sound.  We  urge  that  the 
Subcommittee  enact  into  law  the  American  Law  Institute -Mod el  Penal  Code 
formulation.  We  fully  recognize  that,  emanating  from  public  dismay  at  the 
acquittal  of  John  B.  Hinckley,  Jr.,  there  has  been  a  virtual  surge  of 
calls  for  weakening  of  the  insanity  defense.  This  has  largely  taken  two 
forms  where  such  recommendation  is  for  modification,  instead  of  abolition  , 
of  such  defense.  These  two  forms  include  (l)  deletion  of  the  volitional 
component  of  the  ALI  standard  and  (2)  shifting  of  the  burden  of  proof  from 
the  government  to  the  defendant.  W^  find  both  approaches  included  in  H.R. 
7259»  For  reasons  analyzed  in  great  detail  in  our  paper,  we  remain  in 
disagreement  with  both,  we   are  not  persuaded  by  the  recent  position  paper 
of  the  American  Psychiatric  Association  nor  of  the  House  of  Delegates  of  the 
American  Bar  Association,  In  each  instance,  we  have  analyzed  their  recommen- 
dations and  have  found  what  we  regard  as  special  reasoning  behind  them. 
The  testimony  before  the  Subcommittee  of  a  panel  of  the  ahb  rican  Psychiatric 
Association  has  been  of  particular  interest  to  us,  and  we  have  advised  the 
subcommittee  what  our  views  are  about  the  positions  there  taken. 

W9  believe  that  the  insanity  defense  is  a  fundamental  element  of 
our  Anglo- American  system  of  criminal  justice.  We  do  not  believe  that 
the  acquittal  of  John  B.  Hinckley,  Jr.,  should  precipitate  a  weakening  of 
that  defense. 

Our  bias  throughout  both  Parts  of  our  extensive  survey  has  been 
protection  of  the  Bill  of  Rights.  We  know  that  the  distinguished  draftsmen 
of  the  bill,  and  the  members  of  the  Subcommittee,  share  that  approach  .  We 
are  dealing  here  with  the  market  place  of  ideas.  We  applaud  and  urge 
adoption  of  most  of  the  bill  so  far  as  it  deals  with  commitment  and  release 
procedures.  We  ask  reconsideration  of  the  approach  taken  toward  the  insanity 
defense  itself.  And  we  ask  thoughtful  consideration  of t he  complex  problems 
we  have  sought  to  raise.  We  have  attempted  to  confront  those  problems, 
including  the  actual  nature  of  the  mental  hospitals  to  which  Insanity 
aoqujj-ttees  and  incompetents  will  be  sent,  whether  they  a  re,  in  truth, 

more  questions  than  we  have  answered,  but  we  have  tried  to  put  it  all  in 
proper  focus  and  to  deal  with  the  whole  problem  of  the  Insanity  defense. 
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I.  INTRODUCTION 

Mr.    Chairman   and  menbera  of   the   Subcommltteo  on  Criminal   Justice. 

This   paper  has  been  prepared   for   the  Subcommittee  by  Banlel 
Crystal, ^chairperson  of  the  Ne-/f  Jersey  Coalition    to  Defend    the   Bill  • 
of  Rights.    Ours   Is  a   broad-based   organization    In   New  Jersey.      Tfe   are 
greatly    pleased    to   have    this  opportunity   to    comment  on  H.R.    7259  of 
the   97th  Congress,    2d  Session.    This   Is  a  bill    to  modify  the  Insanity 
defense   In    the   Federal   courts,    to   deal   with   the   serious  problem  of 
mental    Incompetence,    to    establish  a  workable   system  of  commitment 
for  those    found   to   be  mentally   111    and   dangerous,    and  to  provide 
legislative    solutions   for  these    complex  issues. 

We  are   submitting   two   analyses   to    the  Subcommittee.    The   present 
one   will    deal   with   the   Issue  of   the    Insanity   defense.    Ihe   second  will      i 
deal    with    the    separate   issue  of   commitment   procedures.    We  have    chosen 
to    deal    with   the    issues   In    depth    so    that,    in    effect,    the   Subco-u'Dlttae 
will    have    a    source   book  pulling    together   detailed    explanations   of   the 
views  of    the  various    federal    and   other   courts,    of   those  wao   have 
testified   before    the   Subcommittee,    of  prior   testimony  on   the    insanity 
defense   before    the   Senate  Judiciary  Committee,    and  other  sources.   Our 
hope   is    that  we  will   aid    the  legislative   process  by   furnishing  a  more 
cnnplete   analysis  of  the   interrelated   problenos    involved   in   dealing 
with    taose    --ho    claim    to   be   criminally   insane   or  are    found    to    be  nentallj 
111    than  has  l^^retofore    been    submitted   to    it. 

Tnroughout   the    entire  legislative  history  of   the  recurrent 
proposals    to  modify    federal    criminal   law,    the    Mew  Jers=  y  Coalition    to 
Defend    the    Bill    of  Rights  has    submitted    similar   detailed   analyses  of 
the   various   proposals   on    all   phases   of   federal    criminal   law.    There    too 
our   approach  has  been    to    analyze    each   proposal    in    great    depth.    We  have 
researched    the   legislative   history    and    applicable  literature    to 
fit   each  new  propos=il   into   its  historical   context.    Ve  have  provided 
Independent  legal   research   to  help   evolve  legislation   in    the    federal 
criminal   law  area   that   would   be    totally   consonant    with    the   3111   of 
Rights  at    the    same    time  as  it  deals    effectively  with   the  serious 
problem  of   crime. 

Our  independent  analysis  of  H.H,   7259  leaves  us   critical   of 
the   bill    in   many   ways.    We   believe    t-iat    the   commitment  procedures 
(dealt   with   in    a   separate    study)   move    in    the    right    direction. .  We   do 
not    so    conclude  with   respect   to    the  provisions  of   the  insanity   defense 
Itself.      W   B    fully   respect   and   admire    the   sponsors  of   this   legislative 
proposal.    We   taow  their   exemplary  record    for  civil   liberties.    Neverthe- 
less,   for  reasons   set   forth   in   detail    in   the    instant   analysis,    we 
believe   H.2.   7259  constitutes  a  retreat   from    sound  legislation    in 
this    dlf'icult    area.    We   prefer   the   A.L.I'-Model    Penal  Code    formulation 
with    proposed  modifications.    Ws   do   not    believe    t-ie    proposals   of  H.R. 
7259   aieouately   Improve    the   A   .L.I.    formulations.    In    each    instance, 
we  have    dealt   with    the    separate    components  of    the    problem   in    sufficient 
detail    so    that    the   reader  will    be   able   to   ponder  our   sources   and 
compare    The  H.R.    7259   proposals   with   alternative   ones. 

Throughout,    our  aporoach  has  been  one  of  appraising   each  of   these 
issues    In    the   light  of    the   Bill    of  Rights.    We   are    fully  aware 

»  Member  of   Bars  of  New  Jersey,    Supreme   Court   of    the    'Jnited 
States   and   District  of  Columbia.    Partner  in      Cohn   &  Llfland, 
Saddle    Brook,    New  Jersey.      Assoc    late   Editor   of   The  Reporter, 
the   bimonthly   publication   of    the   Passaic  County,   New  Jersey, 
Bar   Association. 
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that    the   Issue  of   Insanity  presents   conflicting    standards  which 
must  be   balanced.   On    the  one  hand,    there   are    the   constitutional 
rights    to  liberty  of  the  one  accused.   On    the  other  hand,    there 
are   the  possibly   competing  rights  of   society   to   be   protected 
from   the    dangerous  person   who    Is  mentally  111,1 t   Is  our  hope 
that  our  analysis  of  H.R,   7259  and  our  detailing  of  state 
experience  with  parallel  legislation  may  be  of   some  assistance 
to    yourself  and    the   Subcommittee  on   Criminal   Justice  In    this 
regard.    As  you   know,    we  have   sought   to   perform   a   similar 
service  with  respect   to    the  various  proposed   federal    criminal 
codes,    to    proposals   for   capital   punishment,    and    to  other  areas 
which   In   our  view  present  Bill  of  Rights  problems. 

We  are  most   concerned   that  there  not  be  a  retreat   from  sound 
-h.lst6jrlC:Lconcem    for   fundamental    nrlnclples  of  criminal   and    constl- 
■tutlonal  law.    The  Hinckley  acquittal  must  not  override  compassion. 
There    Is  perhaps  no    single  area   in   criminal  law  that  presents 
more   complex,    emotion-creating  or   sensitive    issues   than    the 
Insanity   defense.    It   is  here   that   there   is  an    interface  of  law, 
psychiatry,    sociology,    and    those  disciplines  which   deal   with 
morality  and   free  will,    including  religion  and   philosophy. 
The  Issue  has  become  one  of  potent  political   force,    particularly 
since   the   trials  of  John  Hlnkley   for  the   attempted  assassination 
of  President  Hon5ld  Reagan   and  of  Slrhan   Slrhan    for  the  assassina- 
tion  of  Robert  Kennedy. We  regard    those   political    considerations 
as  dangerous   to   sound   thinking.   It  is   contrary   to    the   dignity  of 
our  great   country   to   base    its  public   policy  about    crime   and    the 
defense   from   charges  of  crime   upon    ephemeral  political  motivations. 

We  note   at   the   outset,    preliainary  to   our  detailed    evaluation' 
of  H.R.    7259,    that   the   pribblem  of   the  defense  of  insanity  and 
Its   interrelated   separate   problem  of  what   to    do    with   the  offender 
(charged  or  convicted)    with  respect   to    determining  his  or  her 
"dangerousness"   as   a  mentally   ill   person   evade    easy  or  simplistic 
solutions   for   the   simple  reason   that    they   conceal   a  large  number 
of   subordinate  and  ancillary  Issues  within   each  of  them. 

It   Is  axiomatic   in  our  view  that   clarity   simply  will  not   be 
successfully  achieved   in  legislating  in    this  area   until    the 
separate    strands  of   these   interrelated   problems  are   Isolated   and 
Identified,    and   a  perceptive   answer  fully   sensitive   to   constitutional 
liberties   evolved   for   each  of   them.    We  must  harmonize  both   the 
demands  of  crimi'^al  law  reflecting  issues  of  free  will   and  moral 
respoEsibLllty  (volitional)    and    the  often    seemingly   disparate 
approach  of  tus  profession   of  psychiatry   which   regards  the   accused 
defendant   as  a  mentally   sick  person   who  needs  medical  help, 
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complete.  It  will  serve,  however,  to  identify  a  number  of  the 
different  issues  which  present  themselves  with  respect  to  the 
so-called   "defense  of   insanity," 


d  lead    to    clarity  here,    since   it    is   importani 
precisely  what  aspect  of  the    problem  we    are 

Ingly,    we    set    forth    below  a    tabulation   of 
of   the   insanity   defense,    •'•t   is   by  no  means 
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1,    Was    the   person    charged   with    crime  laboring    under   such 
a   defect  of   reason    from   disease   of   the   mind   at    the    time    of 
committing   the    act   charged   against  him   or  her   as  not    to    krow 
the   nature    and  quality   of   the'  act  he   was   doing,    or.    If  he    did 
know  It,    he   did  not    know  that     he  was   doing  what   was   wrong? 
(This    Is    the    so-called  M'Naghtpn    test).    Is   this    the    test    that 
should    be    applied    as   a    standard    for   permitting   acquittal? 

2.    Should    The  applicable   test  for  determining  acquittal 
ty  reason   of  insanity  Instead   be   thax   set   forth   by   the 
United    States  Court  of   Appeals    for   the    District  of   Columbia 
in    Durham   v.    United   States,      94   U.S.    A   pp.D.C.    228,    ?14   P.    2d 
062    (I954).    In    that   case,    the    Court    broadened    the  M'Naghten 
Rule   as   a    test   and  held    (pp.    2^1,    a75):"***An    accused   is  not 
criminally  t-sspogslble     if  his  unlawful   act  was   the    product  of 
mental    disease  or  mental    dafect."? 

Durham     moved   thereby  away  from    the   defendant's  knowledge 
of  right  and  wrong  over   to    the   causative  link  between  mental 
Illness  and    the  performance  of  the    criminal   act. 

3.  As  a   third   alternative,    should    the   applicable    test   for 
deciding  acaultt^l   by  reason  of  insanity  be   that   formulated   by 
the    American   Law  Institute,    i.e.,    the  ALI    test?   In    1972,    the 
American  Law  Institute    published    its  Model    Penal    Code.    Sec, 
4,01   of   that  Code    provided   as    rollows: 

"A  person    is  not   responsible   for   criminal    conduct 
if,    at    the    time  of   such   conduct   as   a  result   of  mental 
disease   or  defect,    he  lacked    substantial    capacity 
either    to    appreciate    the   wrongfulness   of  his   conduct 
or   to    conform  his    conduct    to    the   requirements  of  law,** 

4,  Should    there    be   an   alternative    formulation   of  the  rule?" 
Is  noted      below,    it   appears   clear    that    the    definition    for 
determining   Insanity   utilized    in  H.R.    7259   is    different   from 
any  of    the  above   three  leading  formulations,    although   it   clearly 
appears    to   be   a   variation    (albeit    with   predictable   legal    and 
psychiatric  problems   ensuing   therefrom)   of  the   ALI    test. 

^,    'flhateT^r  rule   is   applied,    is   there   sufficient  proof  of 
th'e    actus   reus?      OjP   the  Mens  rea? 

'^,    >>ax    should    be    the   proper   burden    of  proof  of   establishing 
these    separate    components   and    determining   whether    the    accused  has 
met    taose    standards,    or,    alternatively,    the   burden    of  proof  of    the 
State   with  respect    thereto?    Sho';ld   it   be    oreponderance   of    the 
evidence?   Seyond   a   reasonable   doubt?   Some   other    standard?   Is    it  -a 
shifting   burden   of  proof?   If   so,    which   party   bears   7?h^t    burden? 

5.    Vhat   may    exoert   witnesses    testify    to?    What   limitations 
may   be   placed    upon    their    testimony,    consistent    with    the   due   process 
right  of    the   defendant    to    make  out   a   full    defense,    particularly   in 
the   light  of   the    interrelated   danger   that    for  homicide  and  murder 
there   may   be   capital    punishment    eventually   Imposed? 
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6,  Entlrel/  apart  from   the   question  of  guilt  or  Innocence 
hy  reason  of  Insanity  of  the    crime  charged.    Is   the   accused 
competent   to    stand    trial?  If  not,    what  legal   rights  arise   for 

(a)  the    defendant,    and    (b)    the  State   or  United  States?  Wiat 
standards   should   be   applied  In  making   each  of   these    determlnatlonst 

7.  What   disposition    should  be  made  of  a  person    found 

not  guilty   by  reascrn  of  Insanity?   Sho  Id  he   be  freed?  Should  be 
be  committed   to   a  mental  hospital?  For  how  long.    If   the  latter 
procedure   is   followed?   What   due  process  requirements  are  applicable? 

8,    If   there    Is   to   be   commitment,    is  It   to   be   an  Institution 
under   the    supervision   of   (a)    the   Federal  Department  of  Prisons,   or 

(b)  tne  Health,    Sducatlon   and   Welfare  3 apartment?   Is   the  model 

to   be    that  of   the   criminal    Justice   system  or   the  health  protection 
system? 


10.    "Sfoat   standards  of  proof  are   to   be   ap-"lled   In  making 
a  proper   disposition   of   the   defendant   who  has   been    found    to    be 
mentally   111    and    "Insane"?  Is   it   to   be    preponderance  of   the 
evidence?  Beyond   a  reasonable     floubt?      For  how  long  will    this 
determination   be   valid? 

11, What    standards  of  review  are  required    to   assure   due 
process     of  law  for   the   defendant   after  conviction  or  commitment 
to   an   institution  of  whatever  model? 

12.  How  is   the    defendanitoto   be   assured  of  both  counsel   and 
psychiatric  help  both   for  his/her  defense   and  his/her  treatment? 

13.  Tftiolly  apart  from    the    individual    defendant,    and  regarding 
the   issue   from    the   larger  view  of  policy  making  by   the  Congress,    just 
how     real   Is   the   problem  of  the   insanity   defense?  How  many 
defendants  raise   the   defense   annually?  How  many   succeed   in    the 
defense?   Is   there    sometLiing  approaching  natlocal  hysteria  ana 
manipulated  eiagger^tion   of  fte   seriousness  of  the    pfcfbiem  of 
alleged  misuse  of  the  Insanity   defense? 


lA,    Analyzing  H.R.   7259   in   particular,    does  it  manifest   an 
indication  of  unwise    departure   from  Bill   of  Rights   protections 
which    emanates  from    the   political    pressure   to    "do    something" 
about   th3   Insanity   defense?  Does   it    stand    firm   enough  against 
such  polLtic='l   pressures?  In   what  way  or  ways  can    its  approach 
be    improved    to    safeguard  Bill   of  Rights  liberties   in   a  manner 
consistent  with    the    proper  demands  of   society   for   its  safety 
and    that  of  its   citizens? 


l!3.   Have   the   views  of   the   various  professions    concerned   about 
this  problem   -  law  (both  prosecutors   and    defense   attorneys), 
psychiatry,    spokesoeople   for  the  mental   health  profession  -   been 
sufficiently  probed    so    that  we   can   te   sure    that  H.R.   7259  represents 
the  very  best    thinking  possible  on    these   difficult    Issues? 
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The    Import-ince  of    finding    sound   sinawers    to    these   questions 
(and    the   numerous   similar  questions  not   listed  above)    cannot   be 
over-stressed   In  our  view.      Our   concerns  In   this  area  parallel 
those   raised    In   a  recent   article   In   itie  Nation    ,    Jaljd  24-31,   1982, 
pp.    70-72;    Bruce  J.    Ennls,    Straight  Talic  About    the  Insanity   Defenset 
(knowing   Right  Laws  from   ''rong).    I   am  annexing  a  copy  of   this 
Illuminating  article    for   the   convenience  of  yourself  and  membera  of 
the    Subcommittee. 

After  discussing  the   current    "outrage   among  Americans'* 
about   the  Insanity   defense   following   the   acquittal    by  reason   of 
Insanity  of  John  Hinckley   (an    "outrage"  which  we  believe    to    be 
unjustified   and    exaggerited),   Mr.    Bnnls   states   (p.   70): 

"In  ConSress,    which  must   do    the   considering,    there   are  a 
raft  of   proposals,    some  old,    some  new,    in    the   legislative 
hopper.    They  range   from   abolishment  of  the   defense   to 
creation  of  a   'guilty  but   Insane'    verdict,    Will e  I 
agree    that  reforms  are    In  order,    the  remedies  now  before 
Congress  reflect   confusion   about   the   Insanity  plea  and 
would  radically  revise  not   only  the   definition  of  what 
constitutes  :i   defense      to   a   crime  but  also    the    definition 
of  crime   ItselT^    ( anphasls  by  Mr.    3nnls), 

"in  order   to   grasp  why   that   is   so    It   is  necessary   to 
understand   the   concepts   underlying   the  Ins^.nlty   defense. 
Unfortunately,    there   is  no   agreement  on   the    definition   of 
those   concepts.    In    fact,    one  of   the    reasons   It   Is   so   difficult 
to  make    sense   of    the   Insanity   defense   Is    that    people  are    not 
tiLklng    the    same  language." 

Mr.   Innls   reviewed   such  basic   concepts  as  mens  rea   ("^culpable 
mind")    and   affirmative   defenses.    We   shall   similarly  deal   with    these 
underpinnings  of  the   insanity   defense   at   a  later  part  of   this 
analysis.    It   will  be  of  interest   to    the  members  of   the   Subcommittee 
on   Criminal   Justice   that  he  also    specified  his  objections   to    bills 
now  pending   before    this   subcommittee    (p.   7l): 

"Many  of  the   bills  now  pending  In  Congress   ignore  mens 
rea   and    the    important   distinctions  between   an   ordinary 
defense  ''.nd  an  affirmative   defense.    For   example,    H.R. 
6653    (IritToduced  by  Representative   John  Myers  on   June  22, 
1932)    provides   that    'mental    condition    shall   not  be   a  defense 
to   any   charge  of  crlmlr:al   conduct.'    If   'defense'    means 
affirmative    defense,    the   bill    Is  probably   constitutional 
(although   It  may  not  be    wise).    But    if  by    'defense'    the    bill 
neans  that  a  defend  nt   can   be    convicted  of  murder,    when    the 
prosecution  has  failed    to    show  even    conscious  Intent,    It 
is.    In  my  view,    unconstitutional, 

"Several    bills   provide    that    'a    defend-nt    is   guilty    but 
Insane   If  his  actions  constitute   all   necessary   elen°nt3  of 
tne  offense  charged  other   than    the  requisite    state  of  mind, 
and  he  lacked    the   requisite    state   of  mind   as  a  result  of 
mental    disease   or  defect.'  _3_/  These   bills    effectively 
eliminate    the  mens  rea   element   from    the    definition  of   the 
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The   bills  pending   In   Congress  -which  are   cited  hy  Mr.    Bnnls 
(footnote   3  of  his  article,    p.   71)    are   as  follows: 

H.H.    6715    (introduced  127  Representative  James 
Sensenbrenner  and  others,    June   2*,   I982).    See,    to    the    same 
effect,   H.R.    5395    (Introduced  bjr  Representative  Matthew 
Rlnaldo,    Jan.    28,    1982) ;   H.R.    4898    (Introduced  by  Represen- 
tative Harold   Sawyer,    Nov.    A,   19S1);    and   S.    IIO6    (Introduced 


verdict   Is   that    the    defend-^nt   la   supposed    to   receive 
psychiatric   treatment   in   an   appropriate   facllltv   fwhfcch 
might  be   q  mental   hospital   rather  than   a  prison)    while 
serving  his   orlil'^al    sentence.    That  result    could   be 
achieved  by  a    statute   authorizing   treatment   for  all 
mentally  disabled   prisoners,    without   tinkering  with    the 
Insanity  defense  or   creating  a  new  verdict.    For  related 
bills,    see  H.R.    6497  Clntroduced   by  Representative 
Robert  McClory   and  others.   May   26,   I9B2);    S.    2572 
(Introduce j   by  Senator   Strom   Thumond   and  others.    May   26, 
1982);    3.  I55Q    (Introduced   by  Senator  Orrln  Hatch,    July  31, 
1931);   H.R.    6661    (introduced   by  Representative  M^rlo 
Blaggl,    June   23,   I982) ;   H.R.   67O2   (Introduced  by 
Representative   Dennis  Hsrtel,    June   24,   19^2);    and  H.R. 
6717    (introduced   by  Renresentative  Clay   Shaw,    June   24, 
1932)." 

Mr.    Snnls  concluded    (by  no  means   do    we   agree    with  all  his 
conclusions!    (Nation,    July   24-31,   1982,    pp.   71-72): 

"If  society  wants    to   change    the   definition   of  a 
particular  crime    to    eliminate    the    element  of  mental    state, 
it    should   do    so    straightforwardly,    so    the   constitutionality 
of    the   change    could   be    tested   directly. Alghough   the   bills 
now  before   Congress  and    state  legislatures   are  ostensibly 
designed  only   to   revise   'the   insanity   defense,'    their 
effect  would   be    to    abolish    the  mental-state    elements  of 
every  criae    to    which    they  apply.    This  would    establish   a  very 
bad   precedent,    one   which   would   allow  a  defendant   to   be 
found  guilty  of   a   crime   even    if  the    prosecution  had  not 
proved   all    the    elements  of   that   crime.    In    the  bills  now 
pending,    the    element   involved   is  mental    state,    but   a 
legislature   could    decide  to   allow  defendants    to   be    found 
guilty  of  crimes   even    if  the    prosecution    failed   to   prove 
other   elements.    For   example,    one   element  of  the   crime  of 
soEspir  cy  is   the    commission  of  qn  overt   act   to   further    the 
conspiracy.    A  legislature    could  arguably  pass   a  law  providing 
that    a    defendant    could    be    found   guilty    even    if  he    did   not 
engage    in   an   overt  act,    especially   if  his   failure    to    engage 
In    that   act  resulted   from   a  mental    disease  or   defect. 
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"The    elements  required   to    establish  guilt  of  a 
particular   crime   reflect  a   concensus,    developed   over 
hundreds  of  years,   of   the   circumstances   In   which 
society  believes   criminal   conviction   and   punishment   is 
appropriate.    That   concensus   Is   based  on   complez  value 
judgmets  on    such  f^uestlons  as  how  much   Ir^dlvldual   freedom 
society  can    tolerate;  how  much   security  and   public  order 
society  needs;    how  Important  It    is   to   punish  or   deter   the 
conduct   In   question;    whether  the  punlsiiment     prescribed   for 
the   crime  Is   disproportionate    to    its   Impact  on    the   vlct  or 
on    society;    and   whether  others  whose  mental    state  is   similar 
to    the    defendant's   could  or  would  be    deterred  by  the  prospect 
of  conviction. 

"Strong   argumentg   can   be   made    for   abolishing  or  substan- 
tially  revising    the   affirmative   defense   of   insanity.    As 
I   have    Indicated,      I    -rfould    favor  placing   the    burden   of 
proof  on    the    defendant,    such  a  rule  would  be    easier  for 
Juries   to    understand,   "^t    seems  fair   to   place   on    the   defendant 
the   burden  of    Justifying  conscious   and   Inten tiorAl^conduct 
which,    if  not    Justified,    would   violate    criminal    law.    .tnd   I 
believe    ezriert  witnesses   should   not   be   per:3itted   to  offer 
opinions  or   questions   tha":   are   ultimately  for  the    Jury   to 
decide,    such   as   whether    a   defendant   pleading   insanity 
knew  right    from   wrong.    Such   a  reform    would   help    Juries 
understand    that    the    final    decision    Is   up    to    them,    rather 
than    to    the    experts, 

"Some  of   the    bills  now  pending  In  Congress  and   state 
legislatures    that   would    effectively    eliminate    any  mental- 
state  requirement   In   prosecutions   for  crime   are   a  drastic 
revision  of  an  ancient  concensus':    that   some  1  evel  of 
mental    culpability    should   be    proved    by    the   prosecution    before 
an    Individual    can  be    subjected    to    criminal   punishment. Such 
a  revision    should  not  be    achieved   indirectly   under   the  guise 
of  revising   the    Insanity    'defemsee'"   (Smphasls   by  Hr.iinnls). 

Clearly,    some   of  Bruce  J.    Bnnls'    views   are   Identical    with    those 
reflected   In  H.3.   7259,      The  merits  of   specific  proposals,    either 
by  Mr.    Snnls  or  of   those    Incorporated    Into    the    bill,    should   be 
appraised   objectively.    We   attempt    to    do    so    In    the    analysis  which 
imme'^lately  follows. 
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II. INSANITY   DSPlKfSB  TOTDgR  H.R.   7259_ 

A.    Provision  of  Bill 

Section  1   of  H.B.   7259  would   amend  Chapter  1   of  Title  l8  of 
the   United   States  Code   hj  adding  at   the    end   thereof  the    following 
new  section: 

"§  16.    Insanity  Defense 

"(a)   It   Is  a  defense   to   a  prosecution   for  an  offense 
against   the  United  States   that,    at    the    tine   of   the 
conduct  alleged   to   constitute    the  offense,    the   defendant, 
as  a  result  of  mental    disease   or  defect,    did  not   understand 
the  wrongfulness  of   th^t   conduct. 

"(b)    A  defendant  has   the   burden  of  proving  the   existence 
of  a   defense    under  this    section    hy   the   preponderance 
of  ItSae  evidence. 

"(c)    As  used   In   this   section,    the    term    'mental 

disease  or  defect*    does  not   Include    an   abaormallty 

manifested  primarily  by  repeatel   crl-rlnal   or  otherwise 

antisocial  conduct. 

"    (d)   If   the    issue  of   insanity  is  raised  as 

provided   by  law  the    Jury   shall    be  Instructed   to    find,    or, 

in    the   event  of   a  non-jury   trial,  the  court   shall    find 
the   dafenda*  - 

'  (1)   guilty; 

(2)  not  guilty;   or 

(3)  not  guilty  only  by  reason  of   insanity," 

B,    Analysis  of  Insanity  Defense   Proposed   by  H.R.   7259 

'We  now  turn   to   an   analysis  of  the  various   components  of  the 
t;--~_-lnsanlty  defense   which   Is  proposed   in   Section  1  of  H.H.   7259. 


i;  1.    Applicable  Standard   for  Determining  tifhen   Insanity  Defense  Applies 

The  test  proposed    to   be   set  up   for   the   insanity  defense   by 
the   bill    is   that    "at   the   time  of   the   conduct  alleged   to    constitute 
;  -  tHe  offense,    the   defendant,    as  a  result  of  mental    disease  or  defect, 
'"'■*  aid  not  undest^nd   the   wrongfulness  of   that  conduct."    This   is 
qualified  by   the   proviso   in    subsection    (c)    that,    "as  used   In 
This   section,    the   term    'mental    disease  or  defect'    does  not 
include    an   abnormality  manifested   primarily  bjs  repeated 
criminal   or  otherwise   antisocial    conduct." 

The    framers  of  H.R.   7259  have    thus   elected    to   provide    for 
a   type  of  hybrid   definition   of  wh?-t   is   exculpatory  crlnlnal 
insanity.    Its  closest  predecessor  definition   appears    to    be    the 
ALI    doflclxion,    but    there  are    important   differences  with 
probably  unforeseeable  consequences   to   flow  from   such  difference 
in  formulation. 
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Juxtaposing  the    f^  rmulat  long    in    Section   1    of  H .  R.   12^9   and 
In    the    A    .L*I.    standard  makes   cle^r  both    their    similarities   and 
differences: 


H.H.    72'?9   Formulation 

"(a)    It    Is   a    defense    to    a 
prosecution    for   an   offense    against 
the   United    States   that,    at    the 
time   of   the    conduct   alleged    to 
constitute    the   offense,    the    de- 
fendant,   as   ^-   result   of  mental 
disease  or   defect,    did   not   under- 
stand   the  wrongfulness  of   that 
conduct. 

«*♦ 

"(c)    As   Used   In    this    section, 
the    Term    'mental    disease   or      de- 
fect'   does  not    include   an    abnor- 
mality ziar:  1  f ss'ei   primarily   by 
repeated    crlsirai   or  otherwise 
antisocial    condact." 


A.L.I.    Formulation 

"A  person   is  not  responsible 
for   criminal    conduct   If  at    the 
time   or   such   conduct   as   a  result 
of  mental    disease  or   defect  he 
lacied   substantial    capacity 
either   to    apireciate    the 
criminality    (-wrongfulness)    of 
his    conduct   or   to    conform   his 
conduct    to    the    requirements  of 
lax."        (.taerlcan  Law  Institute, 
Model    Penal    Goae,    §^.01    (l). 

The  Model    Penal   Code   also 
soecifies   that,    for    this   purpose, 
an    abnormality  manifested   only 
by   repeated    cfimlnal    or  otherwise 
antisocial    conduct    does  not 
constitute    a    "mentl    disease   or   de- 
fect,"  as   those    terms   are   used 
therein.    (American  Law  Institute, 
Model    Penal    Code,    §  Zf  oi    (2) 

A.L.I,    makes   the   insanity    defense    applicable   where    the      accused 
shows   that    "^e  lacked    substantial    capacity."   I'he    significant   word 
"substantial"    is  omitted   from  H.H.   7259. 

A.L.I,    uses    the    term    "aporeclate    the   criminali ty''(or,    in    the 
alternative,    "wrongfulness". H.R.    7259      requires   proof    That    -che 
accused    "did  not    understand    the    wrongf'Jlness  of   that   conduct." 
The    framers  of   the   bill  have    ooted    to   omit    the    alternative    term 
"criminality"   used   as   the      first   choice   in    the   A.L.I,    formulation, 
and    to    utilize   instead   the   term   "wrongfulness," 

It    is    accordingly    clear   that    important   changes  have   been  made 

in    the   A.L formulitlon.    It    is   our  conclusion    that    the   H.R.    7259 

approach    will   sake   It  more    difficult    to   have    the    Insanity   defense 
accepted    by   tie    trier  of   the    fact   than    is    the    case    in   a    jurisdiction 
following    the   classic    formulation  of  A   .L.I.    We   challenge    the 
•wisdom   of   such   weakening  of   the   insanity   defense,    and,    despite 
our   great   resrect   for   the    draftgnen    and    sponsors  of  H.R.    7259, 
regard    suca   weakening   as   an    unfortunate    and    regrettable    step   backward 
in    criminal   law.    Our  reading  of   the  literature,    both   from    the   viewpoint 
of   criminal   law  and    from    that  of   the    psychiatric    profession,    impels 
us    to    -.".=    conclusion    that    the   A.L.I,    formulation    reoresents    a   sound 
and   workable   synthesis  of   the    best   thinking  in   both   disciplines, 
and    should  not   be    Jettisoned   or   abandoned,    even    in    part,    because   of 
political    clamor  or  public   dissatisfaction    :d.th    the    results   of   the 
Hinckley,    Sirhan   Slrhan  or  other  highly  publicised   recent   trials  in 
which    the   Insanity  defense   is  raised. 


A   brief   summary  of   xhe  background   of   the   A.LlI. 
our  position   in   this  regard. 


test   will    clarify 
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2.   Historical  Development  of  Insaaity  Test 


ft.    Early  Background    :    Anglo-American  law  for  more    than    two 
hundred   years  has  followed    the    principle    that  an    Insane  person 
cannot  be   tried  or   convicted  of   a  crlne.    In  1765  Blackstone 
restated    this   ancient   principle    In   his   Commentaries.    The  New 
York  court  conflrned    this   tJrlnclole    In  I8A7,    In   Pree!Ban  v. 
People,    Denlo   9,    ^7   Am.   Dec.    2l6    (l847)a  and    stated: 

"The  most   distinguished  writers  on    criminal 
Jurisprudence  concur  In    these  humane   views   and  all 
agree   that  no    person    In    the   state  of  Insanity   should 
ever  be   put   upon   his   trial," 

b.      Importance   of  Mens   Rea   Concept;    This   principle    emanates 
in    the   final    analysis    from   a    deep-seated    fundamental   of  our  law. 
The    essential   premise    for   the   rule  is   that   where   an    alleged 
crlalnsl   lacks    the   ability   to    formulate   a  criminal    intent, 
because  of  his  cental    Illness,    that  mental    Illness   Is  a  defense 
and    such   a  person   cannot   be   conficted   of   the    criminal   act.    Tfe 
get  here    into    vh'-t   is  known  as   the   "mens  rea"   concept. 

"Mens   rea"    Involves   the   concept  of  the    "culpable  mind." 
As  noted   In    the    perceptive  Nation   article  by  Bruce   Ennls   (Nation, 
July   24-31,    19^2,    p.    70),    conviction    for  most   crimes  reoulres    that 
the    prosecutor   successfully  prove   not   only   a   particular  a   ct 
(actus  reus)      but   also    a   particular  mental    state    accompanying    such 
prohibited   act    (mens  rea).    These   coalesce  as  proof  requirements 
to    form    the   necessary   "elements"  of   the    crime.    Each    element  musi 
^a    proved    In   order    to    establish   a   prima    facie   case   -    +:hot    '=_    o 


Tflth  respect   to    the  Insanity  defense,    the   problem   Is   determining 
and   proving   that    the   defendant  Intended    to   commit   the    forbidden 
act,    whatever  his  state   4f  mind.   It    is   precisely  here    that    the 
difficulties   frcm    the  conceptual   point  of  view  of   the   insanity   defense 
begin    to    emerge.    There    Is  no    concensus,    either  in    the  federal 
4ttriBaie*taii-r:   or  In    state    Jurisdictions,    as   to   wh-it   is  meant   hj 
intent. 

Wiere   the    Jurisdiction   follows   a  narrow  interpretation  of 
the   Ints't  reouiremert,    intent  means  only  that    the    defendant  had 
a   conscious   purpose   or  objective    to    commit   the   prohibited  act. 
In    such   a    Jurisdiction,    whether    the  defendant  could    appreciate    the 
wrongfalcesB  of  his   conduct  or  could    conform  his   conduct   to    the 
law  wo  ;ld   be    irrelevant   to    such  narrowly    construed   mens   rea 
requlremen".    It   would,    however,    be   relevant   to    the    different 
concep.t  of  an    "affirmative   defense"  of  Insanity. 

On  the  other  hand,  in  Jurisdictions  which  have  adopted  a 
broad  interpretation  of  mens  rea  .  intent  means  the  Intent  of 
someone   who    acts   in   a   sane  manner.    The   prosecution    in    such 
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There    Is   a  heavfeer   burden    of   proof  upon    t.ie   prosecution 
in    ?    Jurisdiction    ivhare    Intent    is   broadly   defined,    than    in   one 
where    the    Intent   is  narrowly    defined.    Proof  of   some  intenx    is 
constitutionally   re'uired    to    avoid    basic   unfairness.    As  Mr. 
Bnnis    correctly  points  out    (The   Nation,    July    24-31,    198?,    p.    70, 
footnote    2,    if    this   were   not    so    a  legislature    could    constitutionally 
authorize   a    first-degree  murder   conviction    for   a    2-year«old    v.iio 
accidentally   killed    someone   while  playing  with    a   gun,    or   for   an 
adult   with    the   I.'',    of   a    2-year-old.    "Substantive    due   process 
and    the   right   to   be   free   from    cruel    and   unusual   punishment   would 
probably   preclude    a  legislature    from    providing   that   a   defendant 
could    be    found   guilty  of    first-degree  murder,    without   any 
evidence   of   Intent,    even    in    the   narrow  sense   of   the   word. "   Ibid. 

Accordingly,    at   the   very  minlnum,    every   Jurisdiction 
must   prove    int=nt    in    the   narrow  sense   of   conscious   obJecvlTa, 
in   order    xo    estaollsh    a   prima   facie   case.    >ihere    the   prosecution 
has    introduced    enough    evidence    to    establish   a  prima   facie   case, 
the   burden   of  proof    then    shifts    to    the    defendant.    The  defendant 
must    then    eithsr  rebut    that   case    by   introducing   contrary    evidence 
or  ovrroome    It   ':y    establishing  what    is    known    in   law  as   an 
affir::ativ9    defense.    In  Mr.    Zrnis'    terse,    and    correct,    sunnarv 
of   an    affirsailve    defense    (Ibid,  )    : 

"An   affirmative   defense    Is   a  legally    sufficient 
Justification    for   a   defendant's    behavior,    even    if    that 
behavior   would   otherwise    warrant    conviction.    In    effect, 
an    affirmative    defense   overcooas  an    unrebutted   prima 
facie  case.    For  example,    even    after    th=    prosecution 
establishes   a   prima   facie   case   of  murder,    by   proving   That 
the    defendant   consciously   caused    the    death   of  a  human 
being,    the    defendant    could    escape   responsibility 
by    establishing    that   he   acted    in    self-defense.    Similarly, 
the    defendant    could   overcome    a   prima    facie    case    b/ 
convincing   the    Judge   or   the    Jury    that   althou?h  he 
consciously   intended    to    take   a  human   life,    he   did  not 
know  his   conduct   was    wrongful    or  he   could   not   control   his 
tehavior   because  he   was   insane." 

Additional    conceptual    problems    are    raised    by    the    seaarate 
issue  of   wTio    bears    the    burden    of   proof  and    to    --■h^t    extent.    We 
shall    analyze    those    below  with   respect   to    the    provisions   of 
subsection    (b)   or   Section   1   of  H.H.   7259. 

3.    The  y':T3^t=n    5ule;    In   13^3,    the    Bnglish  House    or  Lords 

fomjlated   rules  of   criminal    responsibility   in    England 

as    the    so-called  M'Naghten    rule.    (M'Ndsten^    a   Eng.    Rep.    7ia 

(1043),    2ae  Bnglish  Law  Lords    ( Judges)    adopted    ^    rule   which 

permitted    acquittal   only   '/*en    it   ifas   proved    that    at    the    time 

01    the    committing  of   the    act,    the     party   accused    was  laboring 

under    such   a   defect   of   reason    from    disease  of    tne   mind    as  not 

to    know   the   nature   and   quality  of   the    act  he   was    doing,    or    if  he 

did    know   it,    he   did   not    know  he    was    doing  what   was   wrong.    This 

formulation    is    sometimes   known    as    the    "Right-Wrong   Test",    rhe 

rule  has    been    sh'.rply   critlcLaed    as   being   inhumane,    too    restrictive 

and    ignoring  modem    knowledge   of  psychl-^.try.    Nevertheless, 

the   M  Naghten   Rule    emerged   as    the    standard    by  vfclch   Insanity 

defenses    in    criminal    cases  kreffe  measured    ror  ov^r  one  hundred 

years    in    both    this    country   and    in    Sngland. 
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The   present   state  of  the   Insanity   defense  In    the    federal 
Jurisdiction   Is  sumaarlzed   In   in   annotation.    Test  of  Insani  ty 
In   Federal    Criminal    Trial,    1    ALR  Fed.    965    (    19b8    ),    annotating 
Washington   v.    United   States,   129  A  po.D.G.    29,    :>90   ?.    2d 
555,    1    ALR  Fed.    939    (Clr.    Ct.    D.C.   1967).    The    annotation    states 
(1   ALR  Fed.    at  967): 

"The    federal    courts  have    traditionally   applied 
that   test  of   criminal   Insanity, commonly  referred 
to   as   the  M'Naghten   rule,    generally  augmented  by 
the   addition   of  the    'Irresistible    Impulse'    test. 
Under   the   M'Naghten    test,    a  person    Is  not  responsible 
for  a   criminal   act   Ir  at   the    time    that   the    act  was 
committed,    the   person,    by  reason  of   a   disease  of   the 
mind,    did    not   kno-w   the  nature   of   the    act,    or   did   not 
3cnov   that   what   he   was   doing  va-?   wronsr.    With    the 
addition  oi    the   'Irresistible  Impulse'    test    the 
rule   became    that    to    be    criminally   responsible,    a   person 
must  not  only   know  that   viiaz  he   Is   doing   Is   wron?, 
but   also   must  not  have   been    Impelled    to    do    the   act 
through   an    Irresistible   Impulse   or   a    diseased 
condition    of    the  mind    depriving  him    of    the    willpower 
to   resist    the   Inpulss    to   do    the    deed   although  he   Isnows 
it    to   be   wrong.* 

The    annotation    specifies  federal    cases   following   the  M'Wa^hten 
rule   and   the  other  rules  which  have   been   adopted  as    suaaarlzed 
below. 

A  parallel   annotation.    Modem   Status  of  Test   or  Urlminal 
Responsibility   -   State   eases   .    9   A.L.E.    4th    S?6    ( 1  gaTT  slm  11  arl  y 
summarizes    the    applicable   rules  rollowed   In    the   respective 
state   courts.    The  annotation   annotates  State  v.    Johnson, 
399   A.    2d   ^^69,    9   A.L.R.    4th   511    (Sup.^^t.    R.I.    igftTT   In    the   latter 
case,    the   Supreme  Court  of  Rhode  IslatM  adopted    the   American 
La  w  Institute    (ALl) formulation.    State  v.    Johnson,    sunra, 
tersely   summarized    the    inadequacies  of   the   M'Naghten  Rule, 
as   follows: 

"aie  M'Naghten   rule  has  been    the    subject  or 
considerable   criticism  and    controversy   for  over  a 
century.    See  generally  United   States  v.    Gurrans. 
2V0  y.    2d   at  765-66.    The   test's    emnhasis    upon 
knowledge  or  right  or  wrong  abstracts  a   single   element 
0      Personality  as   the    sole   symptom   or  manifestation 
or  mantal    Illness.   M'lTaghten   refuses   to   recognize 
volitional   or    emotional    impairments,    viewlnc'   the 
cognitlyle    element  as   the   slnglular   cause   of  conduct, 
see   United   States  v.    Freeman,    :)5r    i".    ?d  at  6lo- 
Dumam   v.    United   States,    94  U.S.Apo.D.C.    220.    237-50 
214   ?     Pd   0^,2,    oyl-Y2   (1954);    GlulcK    suprl/ Jt"    '^' 
22b-27,    420-29/Glueck,   Mental    Disorder   and    tne 
Criminal   Law/   .    One    scholar  has   stated    that: 

'/t/he    principle  behind   M'Naghten,    namely, 
that  defect  or  cognition   as  a  consequence  of  mental 
disease    Is   the   primary   exculpating   factor   in    the 
detennlnatlon  of  legal   insanity,    has  probably  never 
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been   other   than    a  legal    fiction.*    Diamond,    J^'rom 
M'Naghxen    to    Uurrens,    and   Be7ond,    'jO  Calif.    L.Rav. 
lo9,   189    (19b2).  . 

■^'Haghten  has  been    further  ctltlclzed   for  being 
predicated    upon    an   outmoded   psychological    concept   because 
modem    science  recognizes   that      Insanity'    affects   the 
whole   personality  of   the    defendant,    including  the   will 
and    emotions.    Durham  v.   Dnltad   States,    9^  U.S.   App.D.U. 
at   237,    214   P.    2d   071;    Hoyal  Co~mlsslon   on    Capital 
Punishment,    Report  00    (19b3).    One   of   the   most   frequent 
criticisms  of   M'Naghten   has   been    directed   at    Its 
all-or-nothing  approach,    requiring  total    Incapacity  or 
cognition.    See   Vade   v.    United   States,    426    P.    2d  64, 
71    (9th  Cir.    1970);    People   v.    Crev,    22  Cal.    3d  333,    337, 
149  Cal.   Hptr.    275,    279,    533   ?.    ?d  1313,   1322  (1978); 
Hill   V.    State,    252  Ind.   601,   607,    251  N.B.    2d  429,   432 
(1969).    We   agree   that: 

**    'Nothing  aakes   the   inouiry   Into   responsibility 
mors    unreal    for    the    psychiatrist    than  liait^tion    of    the 
issue    to    soie    ultinate    extreme   of   total    incapacity,    when 
clinical    experience   reveals   only   a   graded    scale   with  marks 
along   the    way. 

"    'The   law  must   recognize    that  when    there    is  no 
black  and    white,    it  must   content    itself   with   different 
shades  of   gray.      Model    Penal    Code,    S  4.01,    Comment   at 
153    (Tent.    Draft  No.    ^   1955). 

"By    focusing   upon    total    cognitive    incapacity,    the 
M'Naghten   rule    compels   the    psychiatrist    to    testify  in 
terms   of  unrealistic   concepts  having  no   medical  meaning. 
Instead  of   scientific  oTlnlons,    the   rule   calls  for  a  moral 
or    ethical    Judgment   from    the    expert   which    Judgement 
contributes   to    usurpation   of   tae    Jury's   function   as 
decision  maker.    See  United   States  v.    Currens,    290  ?.    2d 
at  767;    sfeihofen.   Mental   Disorder  as  a  Criminal   Defense 
63    (195^). 

"Probably    the  most   common    criticism   of  M'Naghten 
is   tha":   it   severely  restricts   expert   testimony,    thereby 
depriving   the    Jury  of   a   true    picture   of    the    defendant's  mental 
condition.    See,    e.g..    United   States  v.    Preem'^n,    575   P.    2d 
at  f?0;    Hill    v.    State,    25?  Ind.    at    ^06,    251    N.B.    2d   at   432. 
This   contention   has   been    seriously  questioned   by    some 
coa~entator3   who    find  no    support    for   the    argument    that 
M'lTaghten    inhibits    the    flow  of    testimony   on    the   responsibility 
issJe,     IJccldsteln,    suor-i,    at   53  /Goldstein,    The  Insanity 
Defense    (1967J./;    accord,    .Matthews,    Mental   Disability   and 
the   Criminal   Law  44-46    (1970).    As   a  matter  of  practice 
in    this    Jurisdiction,    expert    testimony   un.ier  M'Naghten 
has   been    unrestricted   and    robust.    Nevertheless,    we    are 
convinced    that    this    testiaony   would    be   more   meaningful 
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to    the   Jury  were   It  not   for   the  narrow  determination 
demanded   by  M'Naghten. 

"That   these   criticisms  have  had  a  t)ronouno9d   effect 
Is   evidenced  by   the  largo   and  growing  number  of 
Jurisdictions   that  have   abandoned    their   former  allegiance 
to  M'Naghten   In   favor  of   the     Model  Penal   Code    formulations. 
See  notes  6  &  7   Infra.    Wo   also   find    these   criticisms 
persuasive   and   agree   that  M*Na3htsn's    serious   deficiencies 
necessitate   a  new  approach.* 

A,    The   Durham  Rule  What   the  Supreme   Court  of  Rhode  Island! 
In    Its  decision   In  State  v.    Johnson^    suora.    called   "the 
most   significant  break  In    the    century-old   stranglehold   of 
MiNaghten"      399   A.    2d   at     klU-   ,    9  A.L.R.   4ta  at  519,    c^mo   In 
195■*^   when    the  Court  of  Appeals  for   the   District  of  Columbia 
declared    that, "an   accused   Is  not   criminally  responsible   If  his 
unlawful    act  whs   the    product  of  mental    disease  or  mental    defect.** 
Durhaa   v.    United   States,    9^   9h  U.S.    Aop.D.C.    225,    235-36, 
214   ?.    2d   36  2,    :f7h-75~~ll95^) . 

Under   the    so-called  Durham   test,    an    accused   is  not 
res-onslble   for  an   unlawful   act   If   the  act  was    the   product 
of  mental    disease  or  mental    defect.    The   Circuit  Court  of  Appeals 
for   the   District  of  Columbia   adopted    the  rule    in    the    belief 
that   as  an    exclusive   criterion   the   right   ani   Tvrong  test  is 
Inadequate    for   two  reasons:    (l)    It   doss  not   take    sufficient 
account  of  psychic  realities  and    scientific   knowlege,    and    (2) 
It   is  based   upon  one    sysptom   and    so    cannot  validly  be   applied   In 
all   ct re 'J2JS tanas. 

Further,  the  "Irresistible  impulse"  test  Is  also  inadequate 
since  it  gives  no  recognition  to  mental  illness  characterized  by 
■brooding   and   reflection,    Durham,    surjra. 

The  Durham  approach     does  not  reouire    the    Jury   to   rely 
upon   any   particular   sympt6Bn    as    the   only  or   sole   criterion 
for   deteniming  the    existence   of   the    defense  of  insanity.    Instead, 
the    quesTicr    to    be   decided  by    the    Jury    is  Halted    to    determining 
whether   the    accused   acted  because   of  a  mental    disorder.    There    is 
not    requirsGent    th^t    the    Jury    also    determine   wisther  he  manifested 
particular    syxptoas   w  ich  medical    science  has   reooenized    for   a 
long  time   do    rot  necessarily  or   even    typically   accompany   even    the 
most   serlras  mental    disorders.    Durham,    su^ra. 

essentially,    under  Durham,      "Mental   disease   or   defect" 
Is    considered    to    include   any   abnormal    condition    of   the   raind, 
regardless   of    Its  medical   label,    vhich    substantially   affects 
mental    or    amotlonal    processes    and    substantially    impairs   behavior 
controls.    See,    Blocker  v.    United   States,    116    A   nn.D.G.    78, 
320   ?.    2d    800    (D.C.    l"^63  ),    cert.    Ben.    375  U.S.    923,    11   L.5d. 
2d  IrT,    84  S.    Ct.    269   (      1963  );    21   Am.    Jur.    2d  180, 

Criminal   Law,    S  62,    The   Durham   or   *product"¥e.^t . 
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The    Durham      approach    stressed    the    so-called   "products" 
test   which   was  first   pioneered   by    the    Supreme    Court  of  New- 
Hampshire   In   State   v.    Pike,      49  N.H.    399,   40p  (1869).      The 
statement    that   the    act  must    be    the    "product"  of  mental    disease 
meant    that   the    facts   were   reiulred    to   be    such   as    to    Justify- 
reasonably    the   conclusion    that  but    for   the    disease    the   criminal 
act   would  not  have   been    committed.    Under   this    formulation,    the 
person    suffering   from   ental    disease   or   defect   would  nevertheless 
be    criminally  responsible    for  any   unlawful    act  ha  might   commit    if 
the   proofs   showed  no    causal    connection   between  his  mental    abnormality 
and    the    like.    Adoption   of   the    Durham      test   was  held  not    to   have 
abolished   the  older  M'tJaglttten    test  and  other  applicable   tests; 
it  merely  made   them  no   longer  t.ie   exclusive    criteria.    Douglas  v. 
United   States,    99   App.D.C.    232,    239   f.    2d   52   (Cir.    Ct.    D.C.  ). 

This   pennltted   consideration    of   questions    as    to    -whether   the 
accused   acted   under   Irresistible    impulse,    or  was    unable    to 
distinguish  bewean   right   and   wrong,    as  well   as   concurrent 
consider'^tlon  of  any  other   symptoms  or  manifestations  of  mental 
disorder.    The   Jury   could    consider  all    these   questions  in  resolving 
the   ultimate   is-ue  of   criminal    responsibility,    even    though  its 
range    of   incuiry  on    that    issue   was  not   be   limited    to    particular 
symptoms, 

Durham   elicited  voluminous  legal    commentary  and   was  of 
seminal    si  sniflcance   in    recasting   the   law  of    criminal    responsibility. 
However,    although   acclaimed    by   some    commentators,    the   Durham   rule 
was    criticised   by   others.    See    Annot^.tion,   1   AL.R.R,    Red   965, 

§,4.It  has   generally    been    rejected   by    the    courts    because    of 
igni^ficant   deficiencies  which   emerged   in   Its   application. 

As    summarized   in    State  v,    Johnson,    supra,   399   A.    2d  at     h-7h~k-7St 

9   A.L.R.    4th  at  519-520: 

"The    elusive,    undefined  concept  of  productivity 
posed    serious   problems  of   causation    and   gave    the 
Jury   inadequate  guidance.   United  States  v.    Freeman, 
357    P.    2d   at   621.    Most   troublesome   was    the    test's 
tendency   to    result   in    expert  witnesses*    usurpation   of    the 
Jury   function.    As  a  result,    in  Washington   v.    United   States, 
129   U.S.   App,    D.C.    29,    40-41,    390  P,    2d  444,    455-56 
(l?c7),    -^he    court    took  the   extreme    step  of  proscribing 
exTsrts  from    testitfying  ponneming  productivity  altogether. 
Finally,    in   United    States   v.    Brawner,    153   U.S.    App. 
D.C.   1,    471   P.    2d   969    (197?),    the    court    abandoned 
Durtiaa,    decrying   the    'trial   by  label*    that  had  resulted. 
Id.,    94  U.S.    Ann, D.C.    at  9,   471    P.    2d  at  977.    The  author 
of  liurhaa,    Chief   Judge   Bazelon,    stated    that    testimony 
counched    In    terms   of    the  legal    conclQsion    that   an    act   was  or 
was  not   theparoduct   of  mental    disease    invited    the    Jury 
to    abdicate   its   responsibility  as   ultimate    decision 
m  =  k9r,    =ni    acnuiesce    in    the    experts'    conclusions.    Id.    $i   94 
U.S.    App.D.C.    at   49,    ^1    P.    2d   at   1017    (Bazelon,    C.J., 
concurring  &  Bissenting). " 

Such   criticisms   as    to    the   undue   influence  of    experts   with 
respect   to    testimony  about   the   insanity   defense   are  relevant  here 
in    view  of   the  restrictions   which   Section    2  of  H.R.   7259   would 
place   upon   opinion   on    the   ultimate    issue    testimony   and   on    the 
new  amendment   proposed    to    be   added    to    Article  4   of   the   Federal 
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Rules  of  Evidence  with   respect   to    the  relevance  of  opinion 
testimony   as    to    the   diagnosis  made   of   the   defend  nt's   allged 
mental    disorder  or   defect.    We  analyze   such  limitations  on 
expert    testimony   below. 

5.  The    American  Law  Institute    (Model   Penal   Code)    Pomulatlon   of 
the    Insanity  Defense 

We  have    earlier  quoted    the  American  Law  Institute   (A.L.I.) 
formulation   of   the   insanity   defense   which  was  promulgated    by 
that   institute    Into    Its  Model   Penal  Code.    To    recapitulate    for 
convenience,    the  A.L.I,    standard   is    that"a   person    is  not 
responsible   for  criminal    conduct   if  at   the    time   of  such  conduct 
as  a  result  of  mental    disease   or   defect  he  lacked    substantial 
capacity    either    to    appreciate    the    criminality  /;/rongfulne  s_s/ 
of  his   conduct  or    to    conform  his  conduct   to    the   reauirements  of 
law.  " 

The   modlficat ionof  M'Naghten   and   departure    from  Durham 
expressed   In    the   A.L'I.    formulation   results   from    the   approach 
that    the    insaiilty   rule    shouli    give    full    weight    to    impairment   of 
volitional    c^-pacity,    no   les3   than    that  of  Impairment  of   cognition 
(the   M'Naar. tsn    emphasis).    It    furter   is   based    on    the    view   that 
the   irresistible   inapulse   formulation    is  fenept,    because   the    term 
•ispulse"    suggests  limitation    to    sudden,    momentary  or 
spontaneous   inclination    to    commit   unlawful    acts.    See    American 
Law  Institute,    Model   Penal   Code,    Tent.   Draft  Ko .    4,    P.    157. 
In    addition,    A.L.    I.    also    includes    a   formulation,    accepted    in 
the    formulation    In    subsection    (b)   of   the    specification  of   the 
insanity   defense    in  H   R.   7259   that,    for  purposes  or   the   defense, 
&a   abnormality   which    Is  manifested!    only  by   repeated   criminal 
or  otherwise  antisocial    conduct    does  not    constitute   a   "mental 
disease  or   defect,"  as   those   terms   are   used   in    the   A  .L.I.    or 
Model   Code   formulation. 

The   A.L.I,    formulation   has   tteen   widely  accepted,    both   In 
the    states  and    in   the   various   federal    Jurisdictions. 

TTpicsl   of  State    decisions  are   the   following:    Schade    v. 
State.    512  P.    2d   997    (Alaska  1973        (;    State    v.    ^fhite. 
93   IdaiLo  Ir'J,   -56   P.    2d  797    (Idaho    1969  );   /I'erry  v. 

Co^.-cnvralth.      3Yl    3.V.    2d   86  2    (XY.     I963        ),    overruled   on 
Q-    er   grcuris,    Mason   v.    "nmnnpwaaljh,    5ci5   S. '.f,    2d  140 
(Ky.  Sup.   197P;    Commonwealth   v.    McHoul,    352  Mass.    5^4,    226    N.  B.    2d 
556    (Ma33.1967     );    State   v.    Johnson,    gurira.    399   A    .    2d  469; 

?eot!le   V.    Hartin, 114   Cal.    App.    3d   739,    170  CTal .    Rptr.    040 

(Cal.  App,19ol  );    A  nnotatlon, Modern   Status  of   Test  of  (;rlminal 
Hesponsibility  -   State  Cases,    9  A.L.R.    4th  526    (19ai), 

Azior:g    the   federal    courts   which  have   approved    the    A.L*  I. 
or  Modal    Penal    Code    standards   are    th  =    following:    7a de   v.    United 
Sta:es,    420    n    2d   b4    (9th  Clr.    Cal. 1970  ),    later   aoo. ,    4a9 
?.    2d    25a    (9th   Cir.    1973      );    31ake   v.    United   States, 407    P..    2d 
908    (5th   Clr. 1969   );    United    States   v.    Chandler.      393   P.    2d    920 
(4th   Clr.    7a.    1968);    United    States   v.    Shapiro,    383    P.    2d   630 
(7th  Clr.    Ind.1967     );    United   States  v.    Preeman,    357  P.    2d  606 
,2d  Clr.    N.Y*    1966   );Vion  v.    United  States,    325   P.    2d  420    (lOth 


Clr.    Colo.  1963    )•    cert,    den..    377   U.S.    9-^0,    12   L.Bd.    2d   309,    84 
S.Ct.    1354    (    19611.  );    United   States  v.    Brawn  er,    153    App.D.C, 
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1,    471    P.    2d   969    (Cir.    Ct.    D.C.  1972      );    A  nnotatlon, 

1   A.L.R.    Fed.    965,    §  5, (p.    9B4   et   s-q.),    'I'iie   Model   Penal  Code 

test. 

In    addition,    a  number  of    Jurisdictions  have    adapted    the  Model 
Penal    Code  or  ALI    formulation    and    standard   of   criminal    reaponsl- 
hillty   by    statute,    either   as   promulgated   or   with    slight 
modification.    See,    e.g. ,    Leazue   v.    State,    1    Md.    Apo.    cdl, 
232   A.    2d   02a    (Md.    Ape.   1967    );    United  States   v.    Cain, 
298  P.    2d   93^   (7th  Clr.1962),    cert.    den.    3'^0  U.S.    902, 
»2  S.Ct.    1250,    8  L.Sd.    2d   400    (      1962        )    (quoting   111.    Rev. 
Stats  Ch.    2H,    §6-2);    state   V.    Dyer,        I6  Or.    Aop.    255, 
518  P.    2d  184    (    App.OI-.  1971+  -J-t 

The   analysis  of    the    A.L.I,    rule   by    the   Supreme   Court   of 
Bhode    Island    In    State   v.    Joanson,    supra,      399   A   .    2d   at 
9  A.L.E.    4th  at    520-524,   goes  directly   to    the   reasons   why  we 
think   the  novel    fonnulatlon   In  H.R.   7259   to    be    probably  unwise. 
As   we   note   in    the   next    section   of    this   analysis,    we    respectfully 
urge    the    distinguished    draftsmen    and    sponsors  of   this    Important 
bill    to    revise    the  Insanity   formulation   in    the   light  of   the 
cogent   views  cf  the  Rhode  Island   court.      The   court    there   stated: 

"Responding    to    the    criticism  of   the  M'Haghten   and 
irresistible   impulse  rules,    the  American   Law  Institute 
Incorporated   g   new  test  or  criminal    responsibility  Into 
Its  Model    Penal    Code.    The   Model   Penal    Code    test  has 
received   widespread    and    evergrowing   acceptance.    It  has 
been    adopted   with  varying  degree   of  nodlfic    tion    In    26 
states  /listing   them/  and    by    every    federal    court   of 
appeals    that   has   addressed    the    is^ue  /listing    them/. 
Although  no   definition    can   be  accurately   described   as    ■ 
the   nerfect  or   ultimate    pronouncement,    we    believe    that 
the  Model   Penal  Cod=    standard  represents   a   significant, 
positive   improvement  over  our  existing   rule.    2<ost 
importantly,    it   acknowledges    that  volitional    as   well 
as  cognitive    impairment  must  be    considered   by    the    jury 
In    its  resolution  of   the   responsibility    issue.    The 
test  replaces  M'Naghten's    unrealistic,    all-or-nothing 
arprtiacn   with    the    concept  of    'substantial'    capacity. 
Additiotally,    the    test   employs  vocabulary    sufficiently 
in    the   common    ken    that    Its   use   at    trial    will    permit    a 
reasonable    three-way    dialogue   between    the    law- trained 
Judges  and  lawyers,    the  medic=I-tralned    experts,    and 
the    Jury.    See   United    States   v.    Brawn  er,    4Y1   i'.    2d   ax   9:i3. 

"^flthout  question    the    essential    dilemma    in    formulating 
any    standard   of  criminal    responsibility   Is    encouraging 
a  maximum   informational    input    from    the    expert   witnesses 
--^-ile    preserving    to    the    jury    Its  role    as    trier   of    fact 
and   ultimate   decision  maker.      As  one   court  has  aptly 
observed: 


21-253   0-84-38 
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"   'At  bottom,    the    determination    -whether  a  man    is  or  I3  not  held 
responsible  for  his   conduct   is    rot   a  meedical    but  a  legal, 
social   or  moral    Judgment.    Ideally,    psychiatrists   -  much  like 
experts   in   other   fields  -    should   provide   grist    ror   the  legal 
mill,    should    furnish    the    raw  data    upon    which    the    legal    Judgment 
is    based.    It    is   the   psychiatrist   who    informs   us   as   to    the  mental 
state  of   the    accused  -  his   characteristics,     tls  potentialities, 
his   capabilities.    But   once    this    information    is    disclosed.    It 
is    society  as   a   whole,    represented    by    Judge    or    Jury,    which 
decides  whether   a  man   with   the   characteristics   described    should 
or   should  not  be  held   accountable    for    Us   acts.*    United  States 
V.    Freeman,    3b7  P.    2d   at  bl9-20. 

"Because  of  our  overriding  concern    that   the    Jury's   function 
remain    inviolate,    we    today   adopt    the   folloiflng    formulation 
of   the  XddaL   Penal   Code    test: 

*  A  person   Is    rot   responsible   for   criminal    conduct  if, 
at   the    time  or    such   conduc-i,    as  a   result  of  mental    disease 
or   defect,   bis   capacity    either   to    appreciate    the    wrongfulness 
of  his  conduct  or   to    conform  his   coniuct   to    ths   requirements 
of  law  is    so    substantially    l:rpalred    that  he    cannot    Justly  be 
held   responslrle.    The    terns    'mental    disease   or   defect'    do  not 
include  an   abnormality  nanlfested   only    oy  repeated   crlninal    or 
otherwise  antisocial    conduct. 

"There   are    several    important   readers  why   we   prefer   this 
formulation.    The   greatest    strength  of  our   test    is   that   it 
clearly   delegates    the   issue  of  criminal   responsibility   to 
the   Jury,    thus   precluding  possible   usurpation   of   the   ultimate 
decision   by    the    expert  witnesses.    Under  the    test  we  have    adopted, 
the    Jury's  attention   is   apnropriately   focused    upon    the  legal 
and  moral   aspects   of  responsibility  because    it  must   evaluate    the 
defendant's  blameworthiness   in  light  of  prevailing  ccmaunity 
standards.    Par   from    setting  the   Jury  at  large,    as  in    the 
majority  Model   Penal   Code   test    the    defendant  must   deaonstrate 
a  certain    form   of    incapacity.    That   is,    trie    Jury  must  find 
that   a  mental    disease   or   defect   caused   a    substantial    impairment 
of   the    defendant's   capacity   to    appreciate    the   wrons'fulne  33   of 
his  act  cr  to   conform   his   conduct   to   legal   requirements.   Our  new 
test   sBpha=ize3   that   the    degree  of   'substantial'    impairment 
required   is  essentially  3  legal   rather   than   a  medical    question, 
Ifaere   foraerly  under  M  Naghtea   total    incapacity  was  necessary 
for   exculpation,    the  new  standard   allows   the    Jury   to    find   that 
incapacity  less    than    total    is    sufficient.    Because   impairment    is 
a  natter  of  degree,    the   precise   degree   demanded    is  necessarily 
governed  by   the   community   sense  of   Justice   as  represented   by 
the    ^-rter  of  fact. 
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"Several    other  coaponents   of  our  new  test  require 
elucidation, Our    test   consciously    emplo/s    the  more    expansive 
term    'appreciate'    rather   than    'know.'    Implicit   In    this 
choice    Is   the   recognition    that  mere    theoretical   awareness 
that    a    certain    course   of    conduct    Is   wrong,    when    divorced    from 
appreciation  or   understardlng  of   the  moral    or  legal    Impact 
of   behavior.    Is   of  little    Import.    See   United   States   v. 
Freeman,    357  ?.    2d  at  623.    A   significant   difference  from  our 
former  rule    Is  Inclusion   In   the  new  test  of   the   concept   that 
a   defendant    Is  not   criminally   responsible    If  he   lacked    aaBstantiSl 
capacity   to   conform  his  conduct   to    the  requirements  of  law. 
As   we  noted    at    the    outset,    our  law  assumes    that   a  normal 
Indlvldidual   has    the    capacity    to    control   his   behavior; 
should   an   Individual   manifest   free    will    In    the  commission 
of   a    crt::lnal    act,    "ae  must   'os  held   responsible   for   that 
conduct.    Mental    Illness,   however,    can   effectively   destroy   an 
Indlvidtal's   capacity   for   choice    and    Impair   behavioral 
controls. 

"The    draftsrs  of   the   Model    Panal    Code   left    to    each 
Jurisdiction   a   choice  between    the    terms   'wrongfulnas   s* 
and    'criminality,'    We   prefsr    the    word    'wrongfulness' 
because   we    believe    that   a   person   who,    knowing  an   act 
to    be    criminal,    committed    It   because   of   a   delusion    that 
the   act   was  morally    Justified,    should   not   be    automatically 
foreclosed    from    raising    the    defense    of  lack  of  crintnal 
responsibility. 


"The    second   paragraph  of  our    test   Is   designed    to 
exclude    from    the    concept  of    'mental    disease   or  defect* 
the    so-called  psychopathic  or  soclopathlc   personality. 
See   Model    Penal  Code,    §  4.01.    Comment   at  l60    (Tent.    Draft 
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that    this   "aragraph  has   been    the    source  of   considerable 
cnntTT>v=-raT.    Spe.     p.s..    Vads   v.    United    Statps.    4?6    ?.     P 


2d  64, 

at 


50  Calif.    L.    Rev.    l89,    194    (I962).    Nevertheless,    we    believe 

that   Its    Inclusion    In   our   test    Is  necessary    to    □  Inlmlze 

the  liiellhood  of   the    Improper  exculpation   of  defendants 

-tfn.0   are   free  of  mental    disease   but  who   knowingly  and   deliberately 

pursue   a  line  of  crime." 
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t>.    Critique  of  Inaaaity  Defense  Provlstotis  of  H.R.   1?259 

As  noted   above,    we   seriously  questloTi    the   wisdom  of  the 
modifications   which  have   been  made   in   the   A.  L.I.    rule,    particularly 
with   respect   to    the   deletion  of   the  critical   phrase   "he  lacked 
substantial    capacity      either    to    appreciate    the    wrongfulness  of 
his   conduct  or   to    conform  his   conduct   to    the  requirements  of  law." 
(Emphasis    supplied, 

a.    Deletion  of  ^^substantial  .capacity";    The    standard  proposed 
in  H.R.   7259  Is  clearly  much   stricter  than    that    embodied   in   the 
A.   L.I.    formulation.      Proof  of   "^lack  of   substantial    capacity"   Is 
patently  an    easier   standard    to   meet   that   the  vague   and  legally 
untested  new  language  proposed   by   the  bill    "did  not   understand 
the   wrongfulness  of   that   conduct."   Ve   regard   such   imposition  of  a 
stricter   standard   as  an    undue  yielding   to   public   outcry  over  the 
Hinckley   cBbb. 

We  reooaaend.    In   place  of   the    standard   ALI    formulation    that 
the   bill    be   amended    to    Include   the   revision  of   that   formulation 
adopted   by    the   Supreme  Court  of  Rhode  Island   In    State   v.    Johnson, 
supra,    quoted   above. 

The    formulation    in  H.R,   7259  would   reo.uire   a  laci  of  capacity, 
rather    than    "substantial"   capacity  in   order  for   an   accused   to    be 
relieved  of   criminal    capacity.    Tnls  appears    to   be   a   throwback   to 
the   stricter  and   superseded  M'Naghten   test,    in   Important   respects. 

A    small  number  of   courts   and    state    statutes    utilize    the    type 
of   test   whi c  h    would    be    Imposed    by  H.R.    7259.    The    closest   approach 
to    the    formniitlon   utilized   in    the   bill    appears   to    be   the  Texas 
Immunity   statute    (Texas   Penal    Code  Anr.    |  8.01    ( Vernon      1974) 
approved   In    Graham  v.    State,    566   S.W.    2d   941    (Tex.    Crlm.    1973). 
The   ^exas   statute,    an   adpSatlon   of   the   A.L.I,    criminal   responsibility 
test,    uses   the   term    "know"   as  opposed   to    "appreciate"   and  omits 
the   t  rm    "substantial."   The   Texas   court    said    that   under    this 
Texas   sta-ute    the  mental   responsibility  decision    Is   an   undifferentiated 
blend   of  medical,   legal    and   social   considerations.    It   further   pointed 
out    that   while   the    defense    Is  expressed   in    terms   of  a   "mental 
disease  or  defect,"    the    Issue   is  not  strictly  a  medical   one. 
Citing   the  practice   commentary   to    the    statutory  provision,    the 
Texas   court   declared    that   the    statute  requires   the   trier  of  fact  to 
dets-rmlne   if  a  mental    disorder   is  present  and   'whether,    as  a  result^,- 
the  "person    did  not  know  his  conduct  was  wrong  or   could  not     confomr 
his  conduct   to    the  reouirements  of  the  law.    The   test,    said    the  court, 
permits    the    expert   to    testify  In    terms  of   the   "whole  man"   and 
foruses    soua:rsiy  and  honestly  on    the  appropriate   1  ssal    policy. 

Montana's  statute   also    substitutes   the  prhase   "is  unable" 
for   the  phrase  "lacks   substantial   capacity."    (Montana  Rav.    Codes 
Ann.    §95_5oi    (a)    (19b9).    In   State  ex.    rel.    Krutzfeldt   v.    District 
Court   or    rhirteanth   Judicial    Dist.,    Ib3   Mont.    164,    515   P.    2d   1512. 
(Mont.    19731    the    court  noted   th^t   this   change   in    phraseology 
reflected  a   stricter   test   for  mental   Incapacity    than    seemed   contemplated 
by    the  Model   Penal  Code. 

Omission  of  the    term    "substantial"   is  also   reflected   In 
Vestbrook  v.    State    ,    5aO  S.".    2d  702  (Ark.   1979)    Ark.   Stat.    Ann. 
§i  41.601    (1977).      The   term    "substantial"    is  also    omitted  In    the  Ohio 
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s   tatute    (25    Ohio    St.    ?d   107),    -which   also    uses    the   word   "knov" 
rath    r   than    appreciates.    See   State    v.    Staten,  25   Ohio    St.    2d 

107,    ^7   N.B.    2d  122    (Ohio   1971),    v=icat?d   on   other   grounds, 
40B  U.S.    938,    33  L.lSd.    2d  759,    92  S.    Ct.    2869    (  ). 

We   disagree    too   with   the  omission   in  H  K.  7259  of  the 
volitional    element,    the   ability   to    conform    to   legal    requirements, 
which    is  missing   from    the   M'5aghten    test.    Omission   of   this   significant 
A.L.I,    volitional    test   pushes    the   H'H.    7259   formulation    back    toward 
M'Naghten    to    an    uncertain    but   unwise   and    unjustifiable   degree    in   our 
Judgment.    See,    e.g.,    Peoole  v.    Drew.  22  Cal.    3d   333,    149  Cal. 

Kptr,    275,    503   P.    2d  1313    (Cal.   197&).    The    court    there   abandoned   the 
M'Naghten    test   for  Insanity  in  favor  of   the  A.L-I.    test,    as  stated 
1-°   §  4.01    (1)    of   the   Model    Penal    Code. Trie    court   pointed   out   that 
the  A.L.I,    rormulation    added   the  volitional    element    referred   to 
immediately   above;    that    it    avoids    the    all-or-no  th'.ng  language   of 
M'Hagaten    and    panits    a   vardict   based   on   lack  of   subs-antlal 
capacity;    that    it   is   broad   enough   zo   permit   a  psychiatrist   to 
set   before    the    J  iry    a    full    picture    of   the    defendant's  mental 
Impairments   and    flexible   enough    to    adapt    to    future    changes    in 
psychiatric    theory  and    diagnosis;    that   by  referring   to    the 
defendant's   capacity    to    "apnreciate"    the   wronzfulnes=  of  his 
conduct,    it   confirms    the    court's   prior  holding    that  niere    verbal 
knowled^s   of  rigi~    and    wrong  doss  rot   prove    sanity;    and    that,    by 
establishing   a   broad    test  of  nonrespon  slbili  ty,    incluaing    elements 
of   volitional   mo-tlvation,    as  well    as  of   coggltl(in,    it   provides   the 
foundation   on    which    the    court   can    order  and   rationalize    the  law 
of   diminished    capacity. 

In    People   v.    Buthy,    38   App.Dlv.    2d  10,    3?t)  N.Y*S.2d   512 

(App.Dlv.    S.Y.    ^th   Dept.    19cl),    the    court    discussed- the  legislative 

adoption,    pursuant    to    a    state    commission's   recommendation,    or    that 

portion   of   the    A.L.I,    test   which   relieves   a   defendant   from    criminal 

responsibility   if,    as   as   a   result  of  mental    disease    or   defect,    he 

lacks    auB^tanttal    capacity    to    know  or  apnreelate    either    the   nature 

aond   consequence  of   such    conduct,    or   that    such    conduct   was   '.vrong. 

Vae  New  !^ork   court   pointed   out    that    the  legislature   had    declined 

to    adopt    tas   recommendation    that    the    Inability    to    conform   one's 

conduct   to    the   requirements  of   the  law  should   furnish  a  ground   for 

lack  of   criminal    responsibility.    However,    said    the    court,    in 

lncorpora-:i-g    -:n?   recomiJended  language,    "substantial    capacity    to 

Imow  or   ap^^recla's,"    the   New  York  legislature    intended    to    permit 

the    defense    cf   insanity    even    though    the    defendant   possessed    some 

surfact   knowledge   of    the   nature    and   quality   of  his   act   and    that    such 

act  was  -vfTo-?. 
D.    Otggr   a:ardocment3  or   A.L.I'    formulation    in   H.R.    7259 

A    further   distincxion    between    the    A.L.I,    formulation    and    that 
in  H.R.    7259   is    found    in    the    bill's   use    of   the    term    "did  not    understand 
the   wrosjful^ess   of   that    conauct,"    in    place  of    t    e    A.L.I,    tsra 
"lacks    substantial    capacity  *-*»    to    appreciate    tne    wrongfulness 
of   his    con^-jct."    '/e   believe    t'aat    the   draftsmen   of  H.3.   7259  are  here 
seekin?    to    -Ind    a    terra    that   --411    b?    fully   understandable    to    a    Jury. 
In    State   v.    Staten,        lb   Ohio    St.    2d  15,    'tf    Ohio   Ops.    2d   b2, 
2^'(   N.S.    2d    293    (Ohion   1969),    the    court   replaced    the    term    "appreciate 
■with    the    term    "know."   It    declared    that    use    of   the    term    "appreciate" 
would  not   affect    the    statement  of    the    rule    except   for   its    tendency 
ito  make  it  less  understandable    to   a   Jury. 

I^    Bethea  v.    United   States,    36'?   A.    2d   fc4    (Dlst.    Col.    Apo.    1976), 
cert.    den.    433  U.S.   911,    97   S.Ct.    2979,    53  L.3d.    2d  1095    (      1977        ), 
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the   court   adopted,    for  prospective   appliC!?tloti,    the   A.L.I* 
standard,    but    sgbstltuted    the   -word    "recognize"    for  the  word 
"appreciate."    The   District  of   Colum'cla    court    thsre    rejected 
Its   earlier  Durham   test.    It    emphasized    that   the   ALI    s  Sndard 
avoids    the    troublesome    construction   of   the    term    "product"   of 
mental    Illness      and    that    the  new  A.L.I,    standard    counters    the 
potentially  overriding   influence  of   the    experts   by   shifting  the 
focus   from    the   direct  Question  of  whether   the  mental    condition 
"produced"    the   act   to    the   Issue  of  whether   the   condition 
substantially   Impaired    the   defend -nt's   capacity   to  obey    the  law. 
It  also   pointed   out   that   although   there  may  bs   only  relatively 
slight    semantic   differences  between    "appreciate",    "know**,    and 
"recognize"    (and   we  would  now  have    to   add    the    further   term 
"understand*   used   In  H.H.   7259),    the   term    "appreciate"    is  In 
any   event    undesirable  because  of  its  multiple  conrotatlons  - 
Including,    for    szample,    to    enjoy.    In    Its    view,    tae    term    "recognize" 
would   be  more   readily   understood  by    Jurors. 

See   also,   Majgruai  v.    United   States.    4l3  A.    2d  1971 
(Dlst.    Col.    Ap-?.   1930),    cert.    den.     lili<?JoS.     997  ,   101   S.    Ct. 
539,    cc   L.    5d.    2d    296    (     1950       ),    where    the   term    "recognize" 
^^^ras   slriilarly    substituted  :?or    the    term    "appreciate." 

Most    emphatically,    we   are   not  here    taking   a   rigid    approach. 
We   do    not    in    the    slightest  quarrel    with    the   ilse   of    the    term    "understand" 
tmdplace  of   "appreciate"   or  "recognize".    We  believe,    however,    that 
entirely    too  much  of   th«   carefully   worked  out  A.L.I,    formulation 
has   been    Jettisoned   In    the  novel    and    truncated    formulation   proposed 
in  H.R.   7259. 

The   Issue,    In   our  view,    is  one  of  harmonizing   to    the  maximum 
extent   possible    the  differing   approaches  of   the   legal   profession 
and    the   psychiatric   profession    to    this  most   complex  problem.    Our 
approach    is    similar    to    that    set    forth    in   United    States   v.    Chandler, 
393   P.    2d   920    (4th  Clr.    Va.   1963).    In    that    case,    the    ?ouith  Circuit 
declared    that,    although    the    belief    that    the  H'Naghten    test   limited 
the    testimony  of  psychiatrists   to   conclusary  opinions  based  upon 
the  precise    tsrus   found    in    the    test  was  without   apparent   reason, 
the    fact    ihaT    such    was    thought    to    be    the    case    was   a   compelling 
reason    for  reTtsion  of   the    test.   It  recognized    that    its    solution    to 
the  problen   vas   imperfect  and    tempor  ry.    It   further  recognized   the 
Itkelinood   of   i^-provemen ts    in    both    the    test   of    insanity   and    the 
procedure   for    deciding    such  'Questions.   Nevertheless,    the   court   ruled 
that    alth:;uzh    the    wording  need   rot   be    rigidly   adhere    to,    the    Model 
Penal    Code    {:t;L,I.)    test   was    the  preferred    formulation    and    struck 
anr'    apnropriate    balance   between    cognition    and    volition,    which    demands 
an   unrestricted   tnoulry   into    the   whole   personality  of  a   defendant 
who   has    successfully  raised    the    issue   of  his/her   insanity,    'i-'h.e    wording 
of   the    tes-   is   understandable  by  psychiatrists,    the    court   continued, 
and    i-poses  no   liriitatl^n    upon    their   testlTnony;    ^.rd    yet    it    avoids   a 
diagnostic   aporoach  and  leaves   the    Jury  free    to  make   its  finding 
In    terms  of   a    standard   which   society  prescribes  and    which    Juries 
may   app, y. 
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c.    views  of   some  2s2chlatrt3t3  as   to    A.L.I..  fgnnulatlon 
ConrirmatloD    that    the   A.L.I,    test   Is   acceptable    to    psychiatrists 
la  given   by   testimony  in    the  Senate  hearings  with  respect   to    the 
original    proposed   federal    criminal   code,   S.   1   and   S.   1400  of   the 
93rd   Congress,    2d  Session    (Hearings,   Part  X). 

Thus,   Dr.    Stanley  L.    Portnow,   M.D.,    Chairman,    Committee 
on   Psycnlatry  and   the   Law,    American   Psychiatric   Association, 
testified  on  May  15,   197A   (Senate  Hearings  on   S.   1,    Part  X. 
P. 7005):  ~ 

"The  history  of   the    Insanity  defense,  Mr.    Chairman,   goes 
back   to    the  mld-l800's   and   In   England  with   the  M'Haghten 
rule,    which  I   will   not  review  in   any  great   detail   at   this 
point.    As  recently  as  1971   or  1972   in    the   Brawner  case. 
United    Stages   v.    3rawner,4rl   J<*.    2d   969    (D.C.    Clr.   1972), 
an   amicus  brief  was    entered   by    the      American   Psychiatric 
Association  putting   forth    its  position   relative    to   the 
insanity   defense.    At   that  point,    the   American   Psychiatric 
Association    resolved    the    ouestion    after   some    Involved 
reasoning   zo    the  point  where   we  approved    the   adoption  of 
the  Amerlcsn  Law  Institute    definition   for  insanity. 

"Ve  feel    That    this    definition,    which  is    essentially 
the    definition    by    the    way    put   forth   in    Senate   bill   1,    is 
still    the  preferred  one   and   certainly  more   preferred    than 
the  definition  restricting  the    defense   to    the  mens  rea 
and  actus  rea  as   in   Senate   bill  1400, 

"The    question    with    the  American  Law  Institute  rule   or 
the   rule   as    set    forth    in    Senate   bill  1    is  not    quite    so   much 
the    definit'-on   of   what   Is   a  aental    illness   or   a  mental    disease. 
'I'he  question  I    think  hinges  more  on   what  constitutes   substantial 
capacity.   Mental    illnea  or  mental    defect   is   defined   variously 
by   various   authors, 'dnd    by  various  authorities,    but   what 
constitutes   substantial   capacity?      ^here   does   capacity   stert 
to   become  unsubstantial   or  when   does  it  cease    to    be 
insubstantial,    nonsubstan tial?      That    is   really    the  queition 
wiich,   -imen  we    take    the   stand    in    such  matters,    the   courts 
have    to    erapple   with. 

'*irot    every   person   who    is   afflicted   with    a  mental    disease 
or   a  3i=rtal    illness    ipso    facto    is   deprived    of    substantial 
capacity   to   kcciw  and   appreciate    the   nature    and    ouality  of 


capacity    to   fcnow  and    apnreciate 


"It    -3    for    that    category   or  patients,    tr.at   '.vs    --^uld 
prefer   the    retention   of   the    insanity   defense    as    stated 
In    the  American  Law  Institute's   rule,    irtiich    is    essentally 
the   rule   adopted    in    Senate   bill  1." 
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The  language   recommended  hj   the    American   Psychiatric 
Association   vAich   parallels    the    identical    areas   dealt  with 
in  H.R.    7259  appears   in   the   Senate  Hearinp's  on   S.   1,   Part  X, 
pp.   7017-7022.    We  recommend    that   the    Subcommittee   carefully 
compare   these    formulations  hj  psychiatrists  with    those   Included 
in  H.R.    7259,    and   amend  the  bill    to   approach  more   closely 
the   A.L.I,    formulation. 

Dr.  Seymour      Pollack,   M.D.,    President,    American  Academy   of 
Psychiatry   and   the   Law,    took  a  similar   position  on  behalf  of   his 
organization.  Dr.   Pollack  also  represented   the    University  of 
Southern  California   Institute   of  Psychiatry,   Law  and  Behavioral 
Science   of  which  he   was   director,   and   spoke   as  a    professor    in 
the   university    and    as   a  forensic    psychiatrist    involved  with    a 
number   of  the    issues    presented   by   bills    affecting    the   insanity 
defense.  Senate   Hearings  on  S.      1,    Part  X,    pp.   7023-70L2.  Speaking 
fin  support   of      the   ^,1  formulation  which,  a  t    that    time,    represented 
the    AoL.I.   rule.    Dr.   Pollack   declared    in  his    prepared   statement 
(Senate   taarings  on  S,      1,    Part   X,   p .   7033): 

"Ve    are    in  favor    of    the    S,    i  defir.ition  because    this 
legal    standard   directs    itaelT    to   the    two  most    important 
areas    of   sental  functioning    involvsdwith    tee    social 
concept    of   criminal    responsibility,    -i-f    at   the    time    of 
commission  of    feh   illegal    act,    an  accused    person  is 
significantly    impaired    in  either    of   these    two   mental 
functions    as    a   result    of   mental    illness    or    defect,   social 
policy   identifies   him  as   suffering   from  exculpatory 
Insanity,    i.e.,    a    condition  which   renders   him   criminally 
non-responsible   for    the    commission   of  his    illlegsl   act 
by   virtue    of   his    mental    illness    or   defect. The   two   impaired 
mental  functions   that   mast  clea4^  approximate   the  social 
policy' concept    of    insanity   and, therefore,    merit  the    legal 
definition  of   exculpatory   insanity  arer    (1)    the  person's 
impaired  mental   acapcity   to   understand   the    social   significance 
of    the  offending    act   Xifith    respect   to   an    inability  to 
anpreciate    that    society  has    identified    this   act   as   being 
ills  gal   (or  wrong)   and  that    its  execution  will  lead    to 
puni-iTe    legal   sanctions;    and    (2)   the  person's    impaired 
menial    capacity  to   control  his   conduct   related   to   the 
offers:  ing   act. 

"In  addition  to   the   fact    that    this   legal  formula    in 
-s»l    includes    the    two   mental     functions    most    significant 
for  the    issue    of    crimir^l   responsibility,    the    terminology 
in  S.         1,  specif  ical  ly   the   use    of    the    term    substantial, 
allows    the   psychiatrist    to   apply   his   psychiatric    data 
more    readily  and   more    adequately    to   this    test   than   to 
other    legal   formulations,    e.g.,    the    M'llaghten  rule,    that   of 
Irresistible    I    pulse,    or    the    ZXirham   rule, 

"in  my   opinion  the    trier   of    fact    is    also  more    able    to 
understand    the    ■->.   1  definition  and   more    capable   of   relating 
the    psychiatric    evidence    to    this   formulation   than    to   otto  r 
legal  tests    of    insanity.    Although   a   few   research   studies 

indicate    that    the   trier    of  fact    is   relatively   uninfluenced 
by   terrainologic    differences    in  the   le~al   standards    of 
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insanity,   nevertheless   our   forensic   experience    Indicates 
that    the   ALI  test   allows    the  psychiatrist   to  describe  more 
fully  and   clearly  to   the    trier   of   fact   those   evidences   of 
mental    impairment   that    relate    to   these   two    sections   of   the 
standard  as   offered   in  S,   1,    tto  reby  providing  the  trier  witii 
as   much   professional   material   as    is    available    for  his   assessment 
of   moral   culpability  and   determination   of   criminal  responsibility, 

"it    is  most   important    to      note   that    this   3.  1  standard 
of   insanity   focuses   on   the  c  oncept   of  mental   impairment, 
specifically  the    lack  of   capacity  for  certain  mental  functions 
significant   for    criminal    responsibility,    ■'•t    comes   down   on  the 
scope,    severity,    and    relationship  of   these  mental   impairments 
to   the    issue    of   criminal   responsibility;    it    is   concerned  with 
whethsr    these   mental  impairments   result    from   mental    illness 
or  defect   for  from  other    causes,    bat    it    is  not   concerned   with 
the    concept  and    identification   of     mental   illness   or   defect, 
per   se, 

''^he   concept   of  mental    impairment   provides  the   psychiatrist 
with    the  opportunity   to    clarify   those  mental  dysfunctions   that 
relate    to   the    issue,   ^t    draws   the    guidelines    for   his   clinical 
word  picture    to  the    trier  of   how    tha   defemdant's    impaired 
mental   functioning    related   to   the  s  pecif  ic   mental  impairments 
that    carry   legal   significance   by    the   formulation   of    the 
insanity    test,  Ths    trier   of  fact    then   has   full   opportunity  to 
assess    the    psychiatric    expert  witriess'    appraisal  of   these 
psychological  functions    and    their   relationship  to   the    issue    and 

compare   *his   appraisal   with    other  evidence    thought    to    bear 
on  the    same    question, 

"It    is   unfortunate   that  ths    concepts   of   insanity    and 
criminal  responsibility  have    been  misunderstood    to  such    a 
reaiarkable    degree   by    coth   psychiatrists   and   attorneys,    -"-t   has 
been  widely  and   incorrectly   assumed    that  the    insanity  defense 
is    a   medical  defense   and    can   be  established    by   proof    of    a 
mental    illness   or   defect.   Many   believe    that   the   presence    of 
mental    illness    or  defect,    per    se,    is   exculpatory.  This    is  not 
so.  Macb   time    and   energy,   therefore,    have    been  misdirected 
to    ascertaining   the    presence   or   absence    of   mental   illness    or 
defect    as    these   conditions    are   defined    by    the   psychiatric 
professLan  for  treatment    purposes.    An   equal   amount   of   time   and 
energy  have  been  misspent   in  trial   in  pursuing  similar  mistaken 
objsetives,  Vvhat    has   not    been  recognized    is    that   mental   illness 
and    defect    defined   for    treatment   purposes   are    quite   different 
from   these    conditions    defined   for    legal   purposes    and    that   the 
lat-er    are    constricted  and    limited    to   those   kinds   of  mental 
impairments   due    to  mental   illness   or   defect    that    are   accorded 
laga"-      -irnificance    for    the    specific    issje    of  criminal 
responsibility, 

"(LegaL  )    insanity    has    been   misunderstood   as  the   legal 
equivalent   of  mental    illness    or  defect, This    is   not   so.    Identi- 
fiable  mental    illness   or    defect    is      a   necessary   condition  for 
the    substrate    of   raental    impairment    that   qualifies    the    defendant 
for   exculpatory    insanity  J^  sent  mental    illness  or  defect, 
insanity  cannot   exist.  In  othsr  words,    the   condition  of  mental 
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illness    or    defect,    per   se,    is    a  necessary  but    not   sufficient 
condition  for   exculpatory    insanity.   In   addition,    social   policy 

sets    a   very  high    level   of  mental   impairment    that    must   be 
present    for   the  condition  to  be    identified    as    one    that   qualifies 
the    defendant    for    exculpation  froTn  criminal    responsibility.  My 
experience    with   the   ALI   definition    of    insanity    in   the    9t;h 
Circuit    unequivocally   denonstratas    that,    when    accoTipanied  by 
the    concepts    I   have   outlined  above,     this    standard    of    insanity 
fully   satisfies    the    social  policy    considerations    of   CQnte:nporary 
society.  The  S»   1   definition  of    aental    illness    or    defect   also 
completely   fulfills    the    concerns    of   public    policy, 

'•The    S»  1   /A.L.I,   formulation,    not    the   narrow  definition 
later    incorporated    into   a    subsequent  bill,    which,    confusingly, 
was    also   termed    "S.IJ^/  focuses    upon     the    concept    of   responsi- 
bility,   and   especially    that    of   criminal   responsibility,    as 
a    basic    concept   crucially    significant    in   the   humanizat ion  of 
society.  The    concept    of   criminal   responsibility   derives    its 
force    and   long  life    from   the  v  dlue    judgr®  nts    inherent    in  the 
ser^e    of   social    obligation   and   mutual  responsibility.  These 
are   val^jes    that    society  wishes    to    support.    They   are  values 
■whose  support    requires    that    at    so~e   point    in  time    a    line    be 
drawn    differentiating   that    social   conduct    identified    as    bad 
from   that  which    is    good    and   setting    out    the    implications   and 
consequences    of    such    a    differait  iation  JThe    insanity    defonse 
and    the    S.    1   definition  of    insanity   support    these    concepts, 
reinforce    these   values,    and  direct    themselves    to   the   differen- 
tiation of   those  v(ho  are    morally    culpable   from    those  who   are 
not    because    of    their    serious    mental    impairment, 

"Society  wishes    to   hold  most   persons   criminally  responsible 
for    their  violations   of    law.  Exculpation  from   criminal    respon- 
sibility   is      a   social   policy  issue    deterrained    by  public    policy 
and   not    professional   considerations ,  The    insanity   defense    is 
not    based   on   professional    psychiatric   policy    but    rather 
on  the    value    judgmen:;3    implicit    in   social    and    legal    justice. 
It    is    based   on   century  old   concepts    that    in   th e    absence    of 
sanity    there   can    be    no   crime;    and   prevalent    concepts    of    social 
Jus-ice    still    hold    that   soma   persons,    albeit    few   in  numbers, 
are    so   sent  ally   impaired    as   a    consequence    of    their    mental 
ilZ-nass    or    defect    that    they    should  be    exculpated    from  criminal 
respons  ibility  .The    insanity  defense    and    the    S,   1   /A.L.I_./ 
definition  of  mental    illness    or    defect    continues  to   pDomote 
this   concept   of    social    justice. 

"The    concept    of    insanity,    therefore,    is    seen  to   have 
developed   as   a   tool  of  social  policy,    and    only    in  relatively 
recent   years   has   society   looked   to   the    nsychiatrist    to  help 
define    and    refine   this    social    tool.The   -i.    1   /A.L.    I_,/defi- 
nijion   of    insanity    is   such  a    contemporary    tool.  Tbm    concept 
of    insanity    is   thus    that    of   a   definition  or    label  for   legal 
identification   and    dispositional   purposes,    i.e.,    a    means   of 
identifying    the   accused   either    as   a    criminal   offender    or   a 
patient,    and   a   procedure    for   referring    the    actor   eitter    to    the 

criminal    justice    system    for   punishment   or  to   the  mental   health 
system   for   treatment.  Under    the    3*  1   /A.L  .r_|^/def  init  ion 
of   insanity  and    the  procedures    outlined    in   S ,   1,    the    relatively 


599 


few  persons  vho  qualify  for  insanity  can  be  readily 
identified  and  referred  for  treataaent  in  tha  mental 
health  system  , 

'•■Although  the    concept    of    individual   responsibility 
and    its   basis    in   the   concept    of   freedoa   of    the  will   and 
action,  c  an   be    questioned   and  can  be   opposed    by   the    concept 
of  scientific    deterjiinism,    nevertheless   many  believe    that 
our    values   supporting    social   order    and  social    justice    require 
us   to    live   with   and   operate    under  the  concept    of    individual 
responsibility.  The    model  of    individual    responsibility 
likBwise    leads    to    the   concepts   of    good  and  evil    (acts),    sic  k  and 
bad    (actors),   patient   and    cri:ninal  offender    (rolas),    and 
treatment    and    punishment    (as  measures   of   social   response) 
as    if   these    exist    as    disparate   polar   extremes   when,   in  fact, 
they   are   present    as   continuing    gradations.   The    sase    social 
values,  however,    promote    the   need    to   operate  as    if   these 
concepts    at    some  point    are  polar   extremes.    The    S,   1  /kJ^,Xz./ 
definition  of   insanity   acts    as   an  operational    tool  to   aid   the 
trier  of    fact    to   deal  with    the    concept    of   individual    responsi- 
bility   in    -be    mentally   ill   offender    but    permits    the   concept 
of    graca:;ions   of    mental   impairment    to   be   utilized    by   the 
trier    in   'is    assessment   of   moral   culpability    and    determination 
of   criminal  responsibility. 

"Recapitulating,    I   believe    that    support    for    the    insanity 
defense    can  be    perceived  as    supporting    and    reinforcing 
concepts    of   mutual      interdependence    and    responsibility    as   well 
as    the   value    system  upholding   the    concepts    of   social    order 
and   social    justice.   There   are   many  who  deny   the    social   need 
for    this   tool,    who   maintain   tbatthe    tool    does   a    disservice 
to    society    in   sharply  differentiating   good   from   bad,  etc,, 
and   who  believe    that    other    and    better   conceptual    tools    can 
be    developed   to    maintain  our    social   values.  These    persons 
are    in  the  forefront    in  repudiating  the    insanity   defense, 
and   they    see    support    for   their    position  in    the    abolition  of 
tbe    insanity    defense," 

It    is   uncuestiona  bly   true    that    many   psychiatrists    do   not 
accept   the    insanity   defense  .Vie    shall  deal     with    this      issue    at  a 
subsequent    pari  of    this   statemsnt.    i>r ,   Pollack    cogently  analyzed 
their   xo-iva^ion    in  his    statement    before    tte  Sgnate    Judiciary    Committee 
on  May   15,    197!i    (Senate   Hearings    on  S.    1,    Part   X,    pp.  7035-7037). 

Detailed   com-r.ents    on   the    ins  anity  d  efenae    by   various    health 
agencies,  psychiatrists,    and   other   spokespeople    for    the   psychiatric 
profession   appeai    in   Part   VIII   of    the    Senate  Hearings    on  S,    1, 

dr^Sumnar7''of *Vlew3   of  Ne^  Jersey   Coalition    to    Defend    the   3111    of  Rights 
In  recap  it  ul"atTbrri    fno^pcs  rcion    5  x'    :JTir"^T-r"je"r3ey"  -^  o'-iYVtVcTa 
to   Defend   theBill  of    Hights   on   this   aspect   of  the    bill    is  a s   follows: 

1.  v;e    believe    that  the   insanity  d  ef ens e    should  b  e   approved 
and    strengthened, 

2»   We   believe    that   a  modification  of    the    A,L.I,    test   is 
desirable  « 
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3»  We    believe   that    the  bill   should    be    amended    to  substitute 
for   the    present    language    the  formulation  set   forth    in  State   v, 
Johns on^    supra,      399   A.    2d  li.69»  14-76      >    to  wit: 

A  person  is  not   responsible  for    criminal  c  onduct   if 
at- the   time   of   such   conduct,    as   a   result   of  mental 
disease    or    defect,   his   capacity  either   to    appreciate 
the  wrongfulness   of    his    conduct   or     to    confora    his 
conduct   to   the    requirements    of   law,    is    so    substantially 
impaired  that  he   cannot    justly   be  held   responsible. 
The   terms    'mental   disease    or    defect'    do    not    include 
an  abnormality    manifested   only   by  repeated   crisiiral   or 
otherwise    antisocial    conduct,* 

U ,  V/e      believe   that    the    departure   from   the   AoL.I,   formulation, 
manifested   in  the  present  language   of   H.R.   7259,    is    unwise.   If  the 
reason  for    such    departure   from   the   A  JL.I.formulat  ion   ,   or    such 
modification   thereof    as   appears   instate   v.      Johnson,    supra ,       is 
a  feeling   that    significant   probleas   have    been  exposed   by    the 
Hinckley   and   similar  trials,    the   remedy    is    to   do  more    educational 
work  so   that   the    deep-seated    interests   of   society   in   preserving    and 
developing    a  workable    insanity    defense    are   made    fully  clear,    .Vhile 
we   are    adverse   to  writing  in  cliches,   we   arecfealing   here    in  our 
judgrant  with    virtually   a   classic    instance    of    the    aphorism   about 
not    throwing    the    baby   out    with    the   bath  water,    .'ocor dingly,    we    urge 
the   draftsmen   of    this    bill   to   reconsider   their    farmulation   and 
definition  of    the   insanity  defense,     for    the   reasons  set  forth 
above, 

III.    PROPOSED  AMENDMENT    OP  HOE    JOk   OF   THE   FEDERAL   RULES   OP   EVIDENCE 
AS  TO    OPINION  EVIDENCE   DEALING   UITH   THE    ULTE-IATE    ISSUE    AS    TO 
INSANITY    OR   DANGEROUS^ESS 

A,   Formulation    Proposed   by   H.R.   7259 

The  bill  further   proposes: 

"SEC,   2    (a)    Rule    701;  of    the    Federal    Rules   of  Evidence 
1e    assnded   to  read   as   follows: 

"    'Rule    70U .   Opinion  on  Ultimate    Issue 

"    «    (a)    Except   as    provided    in  subdivisions    (b)    and 
(c)    of    this    rule,    testimony    in  the    form  of    an   opinion 
or    irLference    otherwise  admissible    is  not    objectionable 
because    it  embraces    an  ultimate    issue    to   be    decided  by 
the    trier    of   fact, 

"'(b)    In   a    case   in  which    an  issue    of    insanity    has 
been   raised,    as   provided    by    law,    opinion   testimony   as    to 
whethe  r    the    defendant,    or    a   hypothetical   person   in   tlB 
defendant's    situation,   understood   the  w r ongfulness    of    the 
defendant's   conduct   shall  not    be    admissible. 
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"   (c)    In   a  proceed  Lng   under   chapter  310   of  title    18, 

United    States   Code,    opLnion  testimony  as    to  whether 
the  likelihood   that    the    acquitted   or  c  omiiitted    person, 
or  a    hypothetical   person  in  the   acquitted   or   co^imitted 
person's  situation,    will   conait   acts   of  serious    bodily 
injury  to      any   person   or    substantial    damage   to   the   property 
of    other    is    sufficiently   substantial   to    justify 
comaiitment,    shall   not  be    adiniasible  ." 

B.    -Analysis    of  H.R»    7259   Provisiais  as   to  Limitations   Upon 
Expert  Tf.stirp.ony 

The    N9W   Jersey    Coaliticsn     to  defend   the   3ill   of   Rights    is 
fully   cognLiant   of    the    reasons    -.-inj    -he    distir^uished   drafts^ien 
of      H, 3. 7259   have    sought    to   liait    expert    (psychiatric)    testimony 
in  the   manner   set    forth    above  .      Indeed,    our    review  of  co?i-«nts 
in  this   area,    both    in  case    law   and    in  the   applicable    literature, 
sets    forth   what    may  well   prove    to    the   the   most    coaplete    review   of 
£uch    criticisTHS    of   expert   testimony    in  this    important   area   which 
the   Subcorr: ittee   on  Criminal    Justice    has   received. 

Nevertheless,    our    detailed   appraisal  of  t  n  oe    criticisrrB    has 
failed    to    convince    us    that    the   drastic   procedure    of  prohibiting 
expert    (psychiatric)    testi:aony   and    opinion   testiT.ony   in   this   area 
is   wise    or    should    be    approved    by    the    Subcoir.nittea .    V.'e    set   forth 
our   reasoning   below, 

1 .  Existing    PederalRule    70li,    Rules   of  Evidence 

After   careful   evaluation,    the    following   Federal    HYidence 
Rule  was   promulgated: 

'^ule    70U«   Opinion   on  Ulti-nate   Issue 

"Testimony    in  fhe  form  of    an  opinion  or    inference 
otherwise    admissible    is   not    objectionable   because 
it  eabraces   an   ultimate    issue    to  be    decided  by  t  he  ;. 

trier   of  fact . 

"Publ.  L.  93-595s|  1,    Jan.  2,   195f5,    33   Stat.   1937." 

Clearly,   although   factual      issues   presented  to      juries 
and   courts  are    growing    increasingly  more  complex,      the    issues 
of    psychiatric    testimony   and  presentation   of,    or   rebuttal    by   tha 
prcsacntion  of,    a    defense   of   insanity  are   by  no  means   unique. 
Comparable    complex  problems    of   evidence    and  of  expert   testimony 
ap'^  ar    in  medical  malpractice   cases,  products   liability  c  ases, 
regli^ence   cases,    aircrasb    cases,      antitrust    cases,    and   a    host 
of    other    factual  situations    presenting  nixed  questions    of   law, 
medicine,   engineering,  s  cience,    or    other   difficult    issues. 

The   Advisory    Committee  on  the    Proposed   Evidentiary    Rules 
found  no  reason  to  exclude    opinion  testimony   on  the  ultimate 
issue    as   to  the     insanity  defense. 
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Its  notes   state(Annotat  ion    to    Rule    701).,    28   UIS.C»A,, Federal 
Rules    of   Evidence,    -pp,  512-513): 

"■  Nntea   of  Advisory    Cp^^^^ittee   on  Proposed   Rules 

"Tbe    basic   approach   to   opinions,    lay   and  expert    in 
these    rules    is   to    adniit   then  when  helpTul   to  the    trier 
of    fact.    In  order    to   render   this  approach    fully   effective 
and   to  allay   any    doubt   on  the    subject,    the    so-called 
'ultirnate    issue'    rule    is    specifically   abolished   by   the 
instant  rule . 

"The  older    cases    often    contained    strictures    against 
allowing  witnesses    to  express    opinions    upon  ultimate 
iss'jes,   as    a   particular    aspsct    of   zka  rul^    aealnst 
opinions.  The      rule  was    unduly  restrictive,    difficult    of 
application,    and    generally   served   only   to   deprive    the 
trier  of   fact    of   useful    inTonnation.    7    "igniore   SS    1920 
1921;   McCorrnick,  ^  12.The    basis    usually  assigned   for    the 
ruls    to   prevent    tea    witrass   frcai    'usurping   tbe   province 
of    tbe    jury,'    is    aptly    characterized  a  s    'empty  rhetoric.' 
7   •Aignore,    |   192O,    p. 17.  Sfforts    to  sieet    t    e   felt    needs 
of    particular    situations    led   to      odd   verbal   circumlocutions 
which    wsre    said  not    to   violate    the  rule  .Thus    a  witness    could 
express    his    estimate    o:"*   the    crLrninal   respo.-.s  ibi  Lit"    of 
an  accused    in  terns    of    sanity   or    insanity,    but    not"  in 
terns    of    ability   to   tell   right   from  wrong    or    other 
aore  :nodern   standard.       aid    in   cases   of    medical    causation, 
witnesses    were    someti-ea    required  to   couch    their   opinions 
incautious    phrases  of    'night   or  could.'    rather  o  ban 
'did',    though    the    result  was  to   deprive   many   opinions 
of   the   pos  itiveness    to    which    they  v;ere    entitled,    accompanied 
by       the  hazard  of    a   ruling  of    insufficiency  to   support 
a  verdict.    In  other    instances   the    rule  was    simply 
disregarded,    and,    as    con  ess  ions   to  need,    opinions 
were    allowed   upon    suci    matters    as    intoxication,    soeed, 
handwriting,    and   value,    although   more    precise    coincidence 
with    an  ultimate    issue   would   scarcely    be    possible. 

'I'lany   modern  decisions    illustrate    the    trend    to    dbandon 
tbe    rule      completely.   People   v.    Vilson,    25   '^al .    2d   3l;1, 
151  P.    2d    720    {19l|i).)    (whether    abortion   necessary    to 
save   life    of  patient;    Clif  for  d- Jacobs   FQrgirs    Co.   v. 
Industrial    Comrn.,    19  111.  2d   236,    166  N  2 .  2d    532   (1960) 
(medical  causation;    Dowling    v.   L.H.    Shattuck,    Inc., 
91  N.K      23U,    17  A.      2d   529    (19U1),    proper  method'    of 
shoring  ditch;    Schweiger  v.    Solbeck,    191   Or.  hShp    230  P. 
2d    195    (195l)»    cause  of   landslide.    In  each    instance, 
the    opinion  was    allowed, 

"Tbe    abolition    of    the    ultimate    issue    rule    does   not 
lower    the    bars   so    as    to  admit   all  opinions  .   Under   Rules 
701   and    702,    opinions    must   be   helpful    to    tbe   trier    of 
fact,    and^ule   UO3   provides  for  exclusion   of  evidence 
which  wastes    ti3ie  .  Ttiese    provisions   afford   ample    assurance 
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against    the    adsiission   of    opLnions   which  would  merely 

tell     the    jury  what   result    to    reach,    somewhat   in   the 

manner   of    the    oath-gslpers   on  an  earliar    day, They   also  stand 

ready   to   exclude  opinions    phrased    in   terms    of    inadequately 

explored   legal    criter  ia  .Thus    the   question    'Did  T   have    capacitjr 

to   makB    a  will?'   would    be    excluded,    while    the    question, 

•Did   T  have    sufficient    mental    capacity   to      know    the   nature   and 

extent    of   his    property     and  the  natural   objects    of  his 

bounty   and    to    forniulate    a  rational   scheme    of    distribution?" 

■would  b  e    allowed.  Mc^oraick,    §  ]_2. 

"Per     similar   provisions,    sea  Uniform   Rule  56    (i|);    California 
Evidence    Code   §  805;   Kansas    '^ode    of    Civil    Prooedue,    I6O-I4.56    (d>; 
New   Jersey  Bvid encej^jle   5o    (3)-'' 

How   far    the    proposed    amendment   by   H.R.      7259    of    the   Federal   Rule 

of  Evidence    realiy    is    (?ed.  Rule    ofEvidence   70tj.)    may   be   further 

readily   seen   by  tos    sumr.ary   of    the    applicable    law  at   31   -•^»    Ju^ « 

2d  5i^521,2xper'5   and   Opinion  z^/iderxe,^   22,    Invasionpf    province 

of   vf'-iry;    opinion  on   ultirrate    fact    or    issue; 

"Ebcpert   opinion  testiT.ony   -   particularly   where   such 
testimony   relates    to   matters  directly    in    issue    -    is 
often    objected   to  on   the    ground    that    it    invades   the 
province    of  the    jury.   Many  courts    also   assert    broadly, 
as    a  general   proposition,    often   assumed    to   be    an 
inflexible    rule    of    law,    that    an  expertcannot    give   bis 
opinion    upon  the   precise    or  tpjiiultimate   fact    in   issue 
before    the    jury.    In  other    words,    these  courts    have 
stated   that    while  a    jury    is   entitled    to    the    aid    of  experts 
in   determining   the    existence   or    nonexistence    of   facts  not 
within   comnon  knowledge,    an   expert   must  not    take    the    place 
of    zhe   juiy   by  expressing  bis   opinion   as   to   an  ultimate 
fact,  3ut    notwithstand  irig    the   sv-eeping  statements    often 
mace    by   courts   in  barring   expert   opinion  evidence    as 
ir.vacir.g   the    province   of    the    jury  on  ultimate   facts,    such 
e:^ressions   cannot    be    construed    too    literally  or    regarded 
.    as   irflexitle.    In  some  cases,   the  expert    opinion  testimony 
has  been  excluded  not    alone    on   the    ground   that    it    invaded 
zze    province    of    the    jury    as    to    ultira  te   facts    at   issue  ,    but 
=  l::o   on   such    additional   grounds  as    that    it   was    based, 
either   directly   or   hypothe tically,    on  facts    insufficient 
to   Support    an  opinion  on  the  matter    at    issue,    or  was    based 
directly   on  testimony   of    other    witnesses      \jh  an    it    should   have 
been  bassd    on   a    hypothaT:  ical   question.   Also,    many  courts 
which    state    that   expert   opinion   testimony    is   not    admissible 
to  prove    an  ultimate   fact   in    issue    are   merely   applying   the 
general    rule    excluding   such   testimony  vjhere    there    is   no 
necessity    for    its    admission,    and    in    some  cases    this    is 
demonstrated    by  the    statement    of   the    propositionth at 
expert    opinion  testimony   concerning   an   ultimate    fact   in 
issue    ahould  not    be    admitted    unless    its   admissicn   is 

demanded   by    the  necessities   of  the  c  ase. 
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"^t    13    certainly  contrary  to  the   unsiistakable 
trend    of   authority   to   exclude   expert    testlraony   solely 
because    it   amounts    to     an  opinion  upon   ultimate   facts, 
/citing    authority/.  The    modern  tendency    is    to  make  no 
'distinction   between  evidential    and   ultimate  facts 
subject   to  expert    opinion.  The    courts    increasingly   tend 
to   take   the    position   that    it    is  nore    important    to   get 
to    the    truth  of  the   :r.atter    than   to   quibble    over    distinctions^ 
in  this   regard  which   are    in  cany  cases    inipracticable  .    Accordingj- 
ly,    in  many   cases   expert   witnesses   have   been  permitted    to 
state    facts  known   to   them   because    of  their    expert   knowledge, 
even    though    their    statements   may   involve    the    ultiniate    fact 
to    be   determined   by   the    jurj  .   In  support   of    this  view,    it 
has    been    said    that   the    givip-g    of    an  opinion   by    an  expert 
upon   Hn     ultimate    fact  which   thg    j'-^y    ara    to   deterTnine 
does    not    invade    the    province    of  the    jury    any   more    i;han   does 
the    testimony   given    by   an   eyewitnass    as    to  any  other 
decisive   fact. 

logically,    there  would  appear   to  be   no  wrongful 
invasi=n"'of   the   province  of    the    jury    in  permitting   an 
expert    to  express   his    opinion  upon  an  ultimate    fact 
in  a    case   where   exper-:;  opinion  is   necessary   to  assist 
the   jury    in  reaching  the  r  ight    determination.    In  such 
case,    as    in  the    case    of    an   eyewitness    to   a   decisive 
fact,    if   the    jury   are    satisfied    of   the    trustworthiness 
of  the    evidence,    the   evidence   may    be   conclusive    of    the 
issue,    but    they   are   not  bound   to  accept   the   opinion  or 
to   render   the    Verdict   according    to    it.  2very   expert  _ 
opinion   rests   on   an   assumption    of    fact;    if    the  opinion 
is    given    upon   a   hypothetical  question,    its  weight   depends 
wholly  on  the    jury    finding    that    the    assumed    facts   have 
been    proved;    if   it    based    on   the    expert's    own  testimony 
as  to"    the    facts,    the    truth  of   this    testimony   is    no   less 
open   to  their  belief   or    disbelief;    and    in  addition,    the 
soundness   of    the    opinion  itself    is   to    be    determined    by    the 
-"urv    in  consideration   of   its   apparent    reasonableness    or 
their   confidence    in  the    skill      and    trustworthiness    of   the 
witness,    and   of   any   contradiction  from  other   experts."' 

ks   an   aid    to  the  d  istinguished   draftsmen  of    this    important 
legisla-;  ion,    ve    have    carefully   reviei-Jed    the    leading    analyses    of 
the    issue    zz   hand,    i.e.,   whether    a  psychiatrist   may   testily    as    to 
the    uiti=a-::e    issue    for    jury  determinat  ion  -  the    sanity  or    lack   of 
sanity   of    a   defendant    in  a   criminal   case    -   to   determine   whether 
V7e    ar'ree   with    the  bill's  proposal   to   amend  Federal  3vidence    Rule 
70h.    to  exclude   such    opinion   "(psychiatric)    testimony   on   fre    ultimate 
issue    for    jury   determination.  This    has    involved    consideration   of    both 

case    law    and' three    leading    law  revia^v   articles.    Our   conclusion    is 
that;   v;e    remain   unconvinced   that    such    a   drastic    solution    to    the    problem 
of    purported    domination  by   psychiatric    testimony    is   proper    or   necessary 
here.  We    accordingly   oppose    the    proposed  revision  for    the    reasons 
set  forth    below. 
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2.   Position  Taken  As    to    Export  Witnesses    in  Leading   Court   Decisions 
in  District   of  Columbia ■ 

significant    insights    into  the    varying  views  of   the  courts   as 
to   expert   psychiatric    testimony    in   cases   where    the    insanity    defense 
is    raised,    including    criticism   of    such    opinion   testimony  as    being 
purportedly   too  authoritarian   so  far   as  the    jury    is    concerned,    may 
be    gained   by   comparing    the  decisions    in  the    District   of   Columbia. 

a,   Durham  v.   United   States;      In  Durham  v»   United    States, 
9k.    AppU^.   22t),    2II4.  P.      2d   562,   U5   AJ..R.   2d    114.30    (D.C.    Cir.    19 SU), 
the    Circuit    Court      of   Appeals  for    the    -district    of   Columbia    jettisoned 
the   M'Nagbten  rule    in  favor    of  what    is   Snown  as    tbe   ^urbaa_rule 
previously   reviewed   by  us).  The    court    there   concluded    its   opinion 
with    the    follow  ins    rulLr^: 

"Whenever    there    is' some    evidence*    that    tbe    accused 
suffered   from   a    diseased   or    defecuive  mental    condition  at 
the   ti-e    ths    unlawful   act  was    coK~itted,    the  t  rial    court 
~iU£t   prcvide    the    jury   with    guides    for    determining    ;-.i3 ether 
the    accused   can   be    held    crimir^ilj  respor.s  ibla  ,    .-^e    do   not, 
ar.d    indeed   could   not,    formulate    an    instruction   which   would 
be   either    appropriate    or    binding    in  all   cases.   But    under    the 
rule   now   announced,    any    instruction  should    in  soma  way   convey 
to      the    jury   the   sense    and    substance   of   the    following-    Ifyou 
the    Jury   believe   be^'ond    a   reasonable  doubt    that    the  accused   was 

not   suffering   from   a    diseased    or    defective  mental   condition 
at    the    time    he    committed   tbe    criminal     act    charged,    you  may 
find   him   guilty.    If  you   believe   he    was  suffering  from    a 
diseased    or    defective   mental  condition   when   he   committed 
the    act,  but   believe    beyond    a   reasonable   doubt    that    tbe  act 
was    not    the  product    of    such   irsntal    abnormality,    you  may    find 
bin   guilty.   Unless  you    believe    beyond    a   reasonable    doubt   either 
that    he   was  not   suffering  from  a    diseased    or  defective    mental 
condition,    or    that    tne    act  was   not    the  productof   such    abnormality, 
you  must   find    the    accused  not    guilty  by   reason   of   insanity. 
Thus   your    task  would  not    be    completed  upon  finding-,    if    you 
did   find,   that    the   accused    suffered   from  a    menta 1 d isease    or 
defec-;;.  He  would  s  till    be    responsible    for    his    unlawful   act 
if   t;ere  was  no    causal    connection   between    such   mental 
abnormality    and    the  act.   These    questions    must    be    determined 
by   you  from   the   facts  which   you  find    to    be    fairly  deducible 
from  zbe    testimony    and    tbe  evidence    in  this  case. 

"■^he  questions    of   fact    under  the  test   we   now   lay    down 
are    as    capable    of    determination   by  the    jury    as,    for    example, 
the   questions    juries   must   determine  upon   a    claim  oi"   total 
disability  under    a   policy   of    insurance    v/inere   the  state    of 
rje  ileal    ".r:owledje   concemln.-   the   disease    involved,    ar.d    i:3 
effects,    is    obscure   or    in   conflict.  In  such    cases,    the    jury 
is    not    reauired    to   depend   on  arbitrarily    selected    'symptoms, 
phases    or    manifestations'    of   the    disease    as    criteria    for 
determining   the    ultimate  questions    of   fact    upon  v;hich    the 
claim   depends.   Similarly,    upon  a  claim   of    criminal    irrespon- 
sibility,   the    jury    will   not    be    required   to    rely   on  such   symptoms 
as    criteria   for    determining   the    ultimate    question   of  fact 
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upon  which    such   claim  depends.  Testimony   as    to    such    'symptoms, 
phrases    or    manifestations,'    along   with   otter    relevant   evidence, 
will   go  to  the    jury  upon  the  ultimate   questions    of  fact   which 
it    alone    can  finally  determine  .tbatever    the  state   of    psychiatry, 
the    psychiatrist   vail  be   perr.itted    to  carry   out   his   principal 
court   functicn    which,    as   we  noted   in  Holloway  v.    U.S.,    'is    to 
inform   the    jury   of    the    character    of  /the    accused'_3/mental 
disease    /or    defect//  80  U  S      App.D.CI      3,    5,    1U8   P.   2d   665, 
66?    (D.C.   Cir.   igljiSiT/  Tte  'jury'g  rar^e  of   inquiry   will   not    be 
limited   to,    but   may    include,    for  example,    whether    an  accused, 
who   suffered    from   a   nental   disease  or    defect   did  not   know 
the    difference    between  right    and   wrong,    acted    under    the    cor:pulTion 
of   an  irresistible    impulse,    or   had    'been  deprived   of  or  lost 
the   power   of  his  will,.,' 

"Finally,    in  leaving    the    determination   of  the   ultimate 
question   of    fact    to    the  jury,    we   permit    it    to    perform   its 
traditional   function,  which,    as   we    said    in  Holloway,    is    to 
aoply   '  o'jr    Inherited  ideas   of   moral  responsibility   to   individuals 
prosecuted    for    crime.,.'    Juries  will  continue    to  make   moral 
judgments,      still    oparatins    under  the    fundamental    precept 
that       'Cu?    collective    conscience   does      not  allow  punishment 
•..Tisre   it   cannot    inpose   blase,'    But    in  making    such   judgments, 
they  will   be    guided    by  wider   horizons   of    knowledge   concerning 
mental      life. The   question  will   be    simply  whether    the  a ccused 
acted   because    of    a  mental    disorder,    and  not    v.-hather   he  a  isplayed 
particular    symptoms   which    medical   science    has   long    recognised 
do  not    necessarily  or    even    typically,    accompany  even   the   most 
serious    asntal   disorder, 

"The   legal   and   moral   traditions    of  the   western  world 
require   that   those   who,   of    their    own    free    will  and    with 
evil    intent    (sometimes   called   mens    rea),    commit    acts  which 
violate    the   law,    shall  be   criminally   responsible   for  those 
acts.   Our    traditions    also   require    that   where   such   acts 
stem  from  and   are    the  product  of   a   mental  disease   or  defect 
as   these    terms   are    used   he  rein, moral    blame    shall  not    attach, 
and  nencs    there  will  not    be   criminal  responsibility.   The 
rule  ve    stai;e    in  this    opinion   is    designed   to   meet   these 
recuiremenzs , 

B,    't"ash'---on   v.      United   States:      Thirteen   years    after    Durham   , 
the    Circui-    Ccur;;    of  Appeals   for    the    District    of    Columbia   returned 
to    the    issue   of    expert   testimony    in  a   case    raising   the    defense    of 
insar.itT.   O-rce    again,    the    decision  was   written  by    Judge   Bazelon, 
In  Wasblnrton  v.    United    States,      129   App,D,C.    29,    390   F.    2d  Ukl^, 
1    ALH  Fed   939    (D.C,   C  ir  .    196  7 ) ,    the    court   dealt   with   an  appeal   in 
v.'hicb    the   iefendan;  had    been    con'/Lcted   by   a    jury    of    rape,    robbery   and 
assault      wi:;n    a   daadly  weapon,  Kis   major    defense    was    insanity.  On 
appeal  by   the    defendant,    the    Circuit    Court   of   Appeals    for    the      District 
of  Columbia    affirmed    the  conviction.      In  an  opinion   by    Judge    Bazelon, 
the    court    held    that    (1)   the    test   of   insanity    v.'as    that    an  a  ccused 
was    not    criminally   responsible    if  his    unlawful    act   was    t'ne    product 
of    a   mental    disease  or    defect,   (2)   mental    illness    included   any   abnormal 
condition   of    the    mind   v/hich   substantially   affected   mental  or    emotional 
processes    and  which   substantially    impaired   behavior      control^    the    jury 
being  called   upon   to      consider  testimony    concerning    the    developrcsnt. 
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adaptation  and    functioning    of    such    processes   and  controls,   and 
(3)    under   the    record    in   tbe  Was'nin.'^ton  ca3e»tbe   trial    court   had 
not   erred   in  refusing   to   enter   a    judgnant    of  acquittal   by   reason 
of    insanity  . 

In   affir^iing   the    conviction,    the    court   ruled    in  words   relevant 
to    the   exclusion   of   opinion  testimony   by  psychiatrists    as   to    the 
ultimate    issue   proposed    by  H.R.    7259    ('.vashinpton  v.    United   States, 
1   A.L.R.   Fed.    at    91^-9-957 )  i 

"III. 

"V/e    all   agree    that    aore    effort    is    nedded    in  future  c  ases 
to  ensure    that    the    issue    of  responsibility    is   decided  upon 
sufficient    inf oim  ation.   Unfortunately,  we    have    no    easy   solution. 
The    history   of    the   insanity   defense    in  this    j'^ir  isdict  ion 
shows    that   the    misuse    of    conclusory  labels   has   always    been 
a    central    concern.  The  M'Naghten   test,   wbichwe    have   quoted 
above,    had  two  major   defects. First ,    it  encouraged  psychiatrists 
to  say   whether    the    defendant    knew    'right'    from    'wrong,' 
Z3v:as    which    have   no  particular  medical  meaning.    Consequently, 
because    the   psychiatrist's    attar.::  ion  was    focused    on  these 
judgments    and  not    on   the    medic  a  1    facts,    z'aa    jury   was   diverted   from 
and  perhaps   even  deprived    of    his    expan;   knowledge.  Second, 
and    perhaps    more    important,    the    right-wrong   test  required 
psychiatrists    to  make   a   moral  judgment    about    the   defendant. 
It    has    often   been    argued    that    in   the    guise    of    ane.vpert,    the 
psychiatrist   bedame      the  thirteenth    juror,    and    unfortunately 
tbe    mcs  t    important   one.   /citing    authorit_2/  Thus,    the    labels    of 
'right    and  wrong,'    precluded    the    jury   from  considering   all   the 
relevant    information   and    also   encouraged    the    psychiatrist    to 
i  pose   his   moral  judgment    upon   the    jury,    /citing   author  it;^/. 

"In   Part    I  we    described    the  steps    taken   in   Durham  and   HcDonald 
/!-!cDonald   v.   United   States,    II4.  App.D.C.120,    312  P.   2d   8L7 
"^D.C.Cir,    19622/to  enable    the    jury    to   consider    all  tte 
relevant    information    about    the    defendants   Durham  and   HcDonald 
were    also   attempts   to    clarify  the   respective    roles   of   the 
expert    and  the    jury   by  reducing    tbe   emphasis    on  conclusory 
labels  .  ',.'q   though    the   new   test   announced    inDurham  wouli     allow 
the    exz>ert    to    testify    in   medical      terms  familiar   to   h  iin   and   to 
his  p  rof  sssion.The    jury  '.-.-ould   no   longer   be    forced   to  focus    on 
the  conclusory    labels   used   by    tbe   expert,      (Emphasis   by   court), 

"Soon  after    Durham,  we   found    that,  a Ithough    the    jury 
was    being  given  more    information,    still   too  much  emphasis 
was    being    placed   upon    the    labels    used   by  the    psychiatrist, 
upon  which    he    concluded    that    the    defendant    did    or  did  not    have 
a    'aental   illness.   In  Carter   v.    United  States    /102  UlS.Apo. 
D.C.    227,    235-237,    232  ?'.    2d   608,    o  16-619    (D.C.    Gir.    1956J./ 
VJ8    pointed  out    again  that   Durham    v;as    designed    to  eliminate 
this   kind   of   labeling. 
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"Unexplained  medical   labels    -   schizophrenia,    paranoia, 
psychosis,   neurosis,    psychopathy  -   are  not  enough.    Description 
and    explanation    of  the    origin,    development  and   manifestations 


euiu    oA^jj-iuia  o  j-uii    u-     ouo    ui-ijjiii,    uB  v^Bi.  opinem,   ana    manii  escao  ion£ 
of    the    alleged   disease   are    the    chief   functions    of    the    expert 
witness.  The   chief    value   of    an  expert    s    testimony   in      t^^'  - 
field,    as    in  all   other   fields,    rests  upon  the   material 
vh  ich    fais    opinion   is    fashioned   and  the  reasoning  by   v.-hi 
progresses    from  his    material    to   his    conclusion;    in   tb  e 


the    uBiaiiaaiiiy;    j.c    aoes   noT;    J.ie    m  n  ls    mere    expression    or 
conclusion...    Durhams   was    intended    to   restrict    to   their    proper 
medical   function   the    part    played    by  the   medical   experts. 

"This    varning  vas  not  effective   enough,    so    in  McDonald 
V.   United   States,    we    gave    the    terms    'disease'    and    'defect' 
a    legal    definition   independent   of    their    medical    meanings. 
(Emphasis    by   court), 

"Our   sight-year    experience   under  Durham    suggests    a 
Tiid  icisl    cefinition,    however   broad    and  general,    of   vriiafc 
IS   include;    in   the    terms    'disease'    snd    'defect,'    In  Durham, 
rather    than    define   either    term   we    simply   sought   to    distinguish 
disease    from  defect.    OuV    purpose   now  is    to    make    it    very   clear 
thsT;   neither      the    court  nor    the    jury   is    bound    by   ad   hoc 
definitions   or   conclusions   as  to  what  experts    state   is  a 
disease    or    defect, What    psychiatrists  may   consider    a    'cental 
disease   or    defect'    for    clinical    purposes,    where    their    concern 
is    "reatrcent,    may  or   may  not    be   the  same    as   mental   disease    or 
defect   for    the   gury's    purpose    in   determining   criminal    respon- 
sibility.  Consequent lyj   for    that    purpose    the    jury   should    be 
told    that    a   mental  disease    or    defect    includes    any  abnormal 
condition  odf   the    mind  which    substantially    affects   mental  or 
emotional  processes    and    substantially   impairs    behavior    controls. 

Thus    the    jury  would    consider   testimony   concarning    the    development, 
adaptation   and    functioning    of   these  processes    and   controls, 

"iife    enphassize   that,    since    the   question  of  whether 
the    defendant   has   a   disease    or   defect    is    ultimately  for    the 
triers    of    fact,    obviously  its   resolution  c  annot    be    controlled 
by  sxper-    opinion.The    jury   must    determine    for    itself,    from 
all    zze    -es-imony,    lay    and  e  xpert,  \h ether    the  nature   and 
degree    of    :;h3    disability    are    sufficient    to   establish  a    mental 
disease    .r    defect    as   we   have  now   defined    those    terms,   ^^hat   we 
have    saii,   hcwever,    should,    in  no::  v;ay    be    construed    to~TimLt 
the    la::itu3e   of    jy.p^rx.   testimony.      (Emphasis    supplied    by  New 
Jersey    Coalition). 

"^./e    clearly  sopara':ed   the  legal    and  moral    question   of 
culpability   from  the    medical-clinical    concept    of    illness.    Ve 
hoped   thereby  to   separate    the  roles    of  t  h  e  psychiatrist  aad 
the   jury,    vdth   the   former   stating  medical-clinical  facts    and 
opinions    and  the    latter  r.akiingthe    judgments    required    by    the 
legal   and    moral  s  tandard .  Also,  w    e    hoped    that    the    e:cpert'g 
conclusion   ^^fould    not  be  so    heavily  wsighted    in   the    jury'g   mind 
if  we    made    plain   that    the    expert   and    the    jury   had    different 
judgmants   to  make  . 
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"Even  after   McDonald,    though,  we    allo'-^ad    the    experts 
to    state   whether   they   thought   the  d  efendant    had  a    mectal 
disease  or    defect.   We    assumed    thatthe   expert  could    separate 
the   medical    judgments  which   be    was    supposed    to  make  from 
the    legal   and   moral   judgmants   which    he   was   not    supposed 
to    make.   It    has    become    abundantly   apparent    that   this 
theory   has    not   worked    out.  Too   often  concl-osory   labels    -   both 
medical  and   legal   -    have      substituted,    albeit    unwittingly, 
for      the   facts    and    analys  is  w  hich    underlie    them.  The    transcript 
in  this    case    illustrates    that   they  taay  have    served  more    to 
confuse    the    jury   than   to    guide    it.   Also,    testimony    in   terms 
of    'mental    disease   or  defect,'    seams    to   leave    the   psychiatrist 
too   free   to   testify   according   to   his    judgment  ±>out   the 
defendant's   criminal    responsibility, 

"This   kind    of   testisiony  does  not   give    She    jury    a    satis- 
factory   basis    for  determining    criminal    responsibility  .A 
proper  adjudication   requres    that    the   jury  be    fully   informed 
about    the    defendant's    mental  and    emotional    processes    and 
insofar    22    it   affects   these  processes,    his    social   situation. 
Of  co-scrse,   we    cannot  hope   to   obtain   all   the    relevant    irn'ormation 
about    a    defendants  We  cannot    explore    in   full   the    effects    of 
his  generic    structure,    his    family  relationships,    his 
upbringing   inslum   or   suburb,   3ut  w ithin  t he    limits    imposed 
by   the    courtroom   context  and  the    level   of    scientific    f^iowledge 
we    should   provide    the    jury   with  as   m.uch    of    tnis    information   as 
is  reasonably   aval  lable,V.'3    are   notexcused    from  doing  what 
we  can  do    simply   because    there    are    things   we    cannot    do, 

"tJith    the  relevant    information    about    defendant,    and  guided 
by   the    legal  principlos    enunciated  by  the  court,    the    jury 
must    decide,    in  effect,    whether    or  not    the    defendant    is 
blamev;orthy«  Undoubtedly,    the    decision   is    often  painfully 
difficult    and    perhaps    its   very  difficulty    accounts   for   the 
readiness   with    which  we   have    encouraged    the    expert  to    decide 
the    question.  But    our    society    has    chosen  not    to    give    this 
decision   to    psychiatrists   or    to      any  other    professional 
eli-a    but    rather    to  twelve   lay   representatives    of    foe 
CO  mr:unir7  .The   choice   was   not    made   on  a   naive    3ssu~ption    that 
all    j-zrors   would   be    fully  capable    of  dealing  with    these 
difficult  questions    or   v;ith    the   underlying    information. 
U-c» -.iseless,    this    decision,   along  w  it  h   many  equally 
diffioul-   ones    in  other    areas,    ranging   from  negligence    to 
antitrus-3,    was    given  to   a    jury.    iS    long  as    this      is    our 
system,   we    should    try   to  make    it    work. 


!H', 


rbe  trial    judge   should   limit   the    psychiatrist's    use    of 
medical   labels    -  schizophrenia,      neurosis,    etc.  /citing 
tiu:;,':orit  "/    .      -t   vro /.Id   be    undes  ir  ab  la  ,  as    '.veil  as  difficult, 
to  eliminate   completely  allmedical  laoeis,    since    they   some- 
times  p-ovide  a    convenient    and   meaningful    method   of 
co:nmunication,3ut    the  trial    judge    should    ensure    that    their 
meaning    is  explained    to    the    jury   and,    as    much  as    possible, 
that   they   are    explained   in  a  way    which    relates    their   meaning 
to    the    defendant  ,  /c it  ing    authority/    , 
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"ihe    problem  with   labels,    such    as    'product'    and 
mental   disease    or   defect,'    is   even    more    difficult.   Because 
these    labels    are   eaployad    in  the   legal   teat   for 
responsibLlity,   there    is    a   danger   that     the    psycniatric 
uitriess   will  view   tbea   as    a    legal-:noral  rather   than  a 
medical   matter.  There    are    two  possible    solutions.   We    could 
simply  prohibit   testimony    in   terms    of    'product'   and 
'mental    disease    or   defect.'       Or  we    could   clearly   instruct 
the    expert  to    stick  to  medical    judgr^E  nts  and    laava 
legal-moral    judgments   to    the    jury, 

"A  strong   minority   of    this   court  has  consistently 
advocated    that  psychiatrists   be   prohibited   from 
testifying   whether  the   allesed  offense  was    the    'Broduct' 
Oi    mental    illness,    since    zhi3    is   oart    o'"  t^e    ul"— ate 
issue  tobe   decided  by  the    j  ury ,  /explaining   position 
luruher    m  footnote   31/.   We   now   adopt    that    view     The 
term  ^product'    has  no  clinical   significance  for  psychiatrists 
.hus    .nera    is  no   justification  for   permitting  psychiatrists 
^o    tes.iry   on  zhe    ultiaate    issue.    Psychiatrists   should 
expi.3in  now   defencant's    disease    or    defect    relates    to    his 
alleged    offense,    that    is,   hc^    the    develepmsnt,    adaotation 
and   functioning   of    defendant's  behavioral    process-s   may 
have    influenced   his    conduct.    But    psychiatrists   should   not 
speak   directly    in  terms   of    'product'    or   even    '-esuif    o^ 
'cause.'  "       '         ~ 

"It   can  be   argued   that    psychiatrists    should  also   be 
prohibited  from  testifying   whette  r   the    defendant   suffered 
from   a    'mental   disease  or    defect,'    since    this   too    is    oart 
ol     ohe    ultimate    issue.   But    unlike    the    term    •  produc  t, '"  the 
term    'mental  disease   or   defect'    may  have   some   clinical 
signLficanceto   the  psychiatrist.  Moreover,    prohibition  o^ 
tesT;imony   about    'mental   disease    or    defect'    would   not   be    a 
panacea.      Other   words  and   other   conceots    may    similarly  be 
transformed    into   labels.     For  example,    in  McDonald    we 
spoke    about    'abnormal'    conditions   of  the   mind,  a  bout 
impairment    of    mental    and   emotional   processes,   and    about 
oon::roi  mechanisms.     The  transcript    of  this  trial    illustrates 
bow  easily   these    concepts    can   become   slogans,   hiding    facts 
and    representing   nothing    more    than  the   witness's    own 
corxlusion   about   the  defendant's   criminal   responsibility. 

"At    least  for   now,    rather   than  prohibit   testimony   on 
'mental   disease    or    defect,'    we    shall    try    to   help   the 
psychiar.rists  understand    their   role   in   court   a-^d  thus 
eliminate    a  fundamental    cause    of    unsatisfactory  a  xpert 
«estimcny.   A  copy  of  the   explanatory   instructor    to 
psychiatrists   which    vs   have    set   out    in     t  ^e    Appendix 
snould    accompany   all   orders    requirini-  mental   examinations 
so   that    the  psychiatrists  willbe    advised    of   the   kirJ    of 
information  thoy   are  expected    to   provide.   To  ensure    that 
counseland    the    jury  are    also    so    advised,    the    trial    jud^e 
should    give   the    explanatory    ir^ruction   in   open  court   to 
the    first    psychiatric    witness    immediately  after   he    is 
qualified    as  an  expert.   It   r^ed    not    be    repeated   to    lat-r 
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witnesses,  ^ome    of    it    will   be    repeated   in  the    court's 
instruction    to      th<3   jury    at    the    end   of  the   trial,    but 
we    think   ths    jury    should  hear    it    in   full  and    before   the 
testimony.   Although   an   instructicn    at   this    juncture    is 
not    unusual,    this    court   has    required  ono    in   somewhat 
analogous    circumstances." 

Despite    our    great,    abiding   respect   for    Judge    David    3azelon, 
we    are  moved    to    note    that  we    find    this   direction   rather    startling^ 
Instructions    to    a    psjichia trist   to  help  hitn  or    her   unders-and 
his/her   role   in   court    are    entirely  proper.    Under   this   formula, 
hov/ever,    only   the   first    psychiatric    v/itness    is    given   such    clarifying 
instructions,  V.'hat  happens    with   respect    to  all   other    psychiatric 
witr^sses   is    left   undisclosed.    As    busy  prof  ess  ionals,    it    is    clear^ 
that  niost    of    tr.e.-n  would   not    bs    in   court    to    list;en   to    th  9    instructions 
given   to   the    first   psyohiatr  ir  witness .   As   Judge    Bazelon  aade 
eminently   clear,    these    instructions   were    really   to   be   given    to 
the    jury   and  the    counsel    on   both    sides,    and   the   assurance    that 
"We    shall  try  t3  help   the  psychiatrists  understand  their   role    in 
court    and   thus    eliminate    a    funda;r!en  ;a  1   cause    of   unsatisfactory 
expert    testiaor.y"  was,    in      actuality,    illusory   and    cosmetic. 
One    is    not    helped   to    "understand"  a    role    if    there    is   total   failure 
to    coTnaunicate    :;be  netes  and    tounds    of    sudc    role.    Presumably,    the 
court   would   pphold    objections    to    improper   questionir^g    of   later 
psychiatric    witnesses,    but    such    is    clearly   an    awkward,    limpirig 
approach    toward   the   problem  -^ich   worried   Judge   Eazelcn   and  the 
District    of    Columbia    Circuit    Court.    This    rather   odd   formulation 
indicates   the   pitfalls    which    lie    in  t  he    way    of  creating  special 
exceptions,    for   psychiatric      witnesses   testifyirig    on  the    insanity 
defense,    from   the   general    rules    applicable    to    expert   witnesses    in 
general   under  Federal    Rule    of  Evidence   7OI4.,    as   H    '3.   7259   unwisely 
proposes    is   to   be  done. 

c.      United  States    v.  Brawner;      In   any  event,    the   District    of   Columia 
Circuit    Court    of    Appeals    eventually   abandoned    the    Dor  ham   or    "products" 
test.      Although   reaffirming    the    soundness    of    the  objective   of 
Durham   "to  pu-   before   the    jury   the    information    ...   within  the 
expert 'o    doiain,    to  aid    the    jury    in  making   a   broad    and   comprehensive 
juds-r:en5*   (TXirnaj,   supra,  ),    the    co'jrt   ■..hich    had   originally   enunciated 
the' Sur h 3a      ri.e    repuaiated    it    in   1972,    adopting    in    its   place, 
with    :r,inor  modifications,    the   criteria   established    by    the    .'merican 
Law   Ins-itate  in  the    Model  Penal   Code,    i.e.,    the    A.L.I,   rule. 
United   States    v.    Brawner,    153    App.D.C.    1,   U71  P.    2d   969    (Cir.Ct. 
D.C.  Sn   3anc,    1972)  . 

in   Brawner,    the    defendant    had   been    convicted   before    the 
District    oi    Columbia   district      court    of   second-degree  murder    and 
he   apsealed.   The    Court   of   \ppeals  ,    en    ban,    in   an   opinion  v/ritten 
by    v'r.e    late    grsat    judge,    Harold  Leventhal,    held    that    a   person   is 
not    responsible   for    criminal    conduct    if    at   the    tins    of    such 
conduct    as   the    result   of  mental    disease   or   defect   he   lacks    substantial 
capacity   to  appreciate    the    wrongfuLnsss   of    his    conduct    or    to 
conform   his   conduct   to    the  requirements   of    the    law.    Judge    Bazelon 
both    concurred   and   dissented    in  a    separate  opinion. 
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The  Brawner    opinion   is    of   major   significance    in   appraising 
the   provisions    of   H.J^.    7259      as   to   exclusion  of   a    pschiatr ist' s 
expert   testimony   and   opinion  on   the    ultimate    issue    (and   that    of 
other    health   experts)    because    (a)    it    provides    an   important 
joinder  of    issues  as    to  expert   testimony  between  the  majority    of 
this    leading    court    sitting  en  banc    ,    on   the    one    hand,    and   Judge 
David    Bazelon,    on  the    other,    (  b)    It    affords  a    knowledgeable    analysis 
of    the   views   of    the    other    circuit    courts  with    respect   to    the 
M'Nashten  and    A.L.I,   rules   as   of   the    first   ha  IX    of   1972   (the 
case   was    decided    June    23,    1972),    and    (c)    it    sets    forth    limitations 
upon   the   A.L.I,    rule    v^hich    should  be    closely   appraised  by   the 
Subcommittee    on   Criminal    Justice    of    the  House    Judiciary  Committee. 
Its    importance    is    increased   by  the    fact   that    the   Circuit    Court   for 
the    District    of   Columbia   solicited   amicus    curiae    briefs  from   leading 
organizations    ana    individuals    as    to    tne    proper    formulaticn.    of    the 
complex,    interrelated    rules    applicable   to    the    insanity  d efense, 
and    discussed   and   appraised   the    various  positions    of    the    Amicms 
curiae    briefs    throughout    the    opinion. 

Without    attempting    in   the    slightest   to    be    all-inclusive,    we 
have    culled   from  the    Brav^ner    opinion   comments    as    to    the  proper   role 
of    psych  iatristss    as   experts   ivbich    we   believe  will   help  the    members 
of    the  ^ubcommixitee  on   Criminal   Justice    in  appraising   the   comparable 
provisions  of  H  R,.     7259.  V/e   quote  these   below, 

(1)   Svaluation   of    Dnrham    Opinion  by   District    of    Columbia    Circuit 
Court    of  Appeals;    The    court   appraised    its  prior    Durham  opinion, 
with  particular    reference    to   the    terminology    there    used    and    to 
the    problem  of  exclusion   of  the    testimony   of    psychiatrists    in  an 
insanity   case.     It    stated   (1|71  ?.   2d   at  976-979): 

"Few  cases   have  evoked   as  much  comment    as  Durham, 
It  has   sparked  widespread  interest    in  the    legal- judicial 
community    and   focused   attention  on  the    profound  problems 
involved    in  defining    legal  responsibility    in  case   of 
mental    illiass.    It    has    been   hailed  as    a   guide    to  the 
difficult    and    problem-laden   intersection  of    law  and 
psychiatry,   ethics  and  science.    It  has   been  scored   as   an 
-•■  unwarranted    loophole    through  which    the    cunning  criminal      . 

i  mignt    escape    from   the    penalty   of   the    law.    V/g    view  it    more 

.'■  mocestiT,as    the    court's  effort,    designed    in  the    immemorial 

msr-zer    of    the    case   method    that    has   built    the    common    law, 
-  to   alleviate    two    serious    problems   with   the  previous   rule. 

"The  first   of    these  was  a  problem  of   language  whi  da 
raised   an  important    symbolic    issue    in   the   law.  VJe  felt    that 
the    language   6£  the   old   righ t-wrong/irresist ible    impulse 
rule    for    insanity    was    antiquated,    no   longer    reflecting    the 
community's      judgment   as  t o   who   ought    to   be    held   criminally 
liable  for   socially  destructive  acts,   ^'e   considered   the 
rule    as    restated    to  have    more   fruitful,    accurate  and 
considered  reflection  of    the    sensibilities    of    the   community 
as    revised   and   expanded    in  the    light    of  continued  s tudy    of 
abnormal    human    behavior. 


613 


"The   second   vexixrg   problem   that   DtU'haw  was   desij-ned 
to   reach   related   to   the    concern  of  the   psych  iatrists  c  ailed 
as   expert  witnesses    for   their    special   knowledge   of  the 
problem  of    insanity,  who  often   and    typically   felt    that    they 
were   obliged    to  reach   outside    of   their    professional  expertise 
when    they  were    asked   under    the    traditional    insanity    rule 
established    in   I8I4.3   by  M'Nagbten's    Case,    \vhetber   the    defendant 
knew  right    from  wrong.   They   further  felt    that    the    narrowness 
of    the   traditional   test,   which   framed   the    issuie   of   responsibility 
solely   in  terms   of    cognitive    inpa  Lrusnt ,    made    it    iapossible 
to   convey   to   the    judge    and   jury   the  full    range   of  information 
material   to  an  assessment    of    defendant's   responsibility, 

"2.   Discerning    scholarship  now   available  asserts  that 
the   experts'    fears    2nd    concerns   reflacued  a    nisapprsbens ion 
as   to    the    impact    of    the    traditional    standard    in  terms    of 
excluding    relevant  evidence. 

"'W'igT.ore    states    the    rule    to   be    that    when 
insanity   is    in    issue,    'any  and   all    conduco    of 
the    person    is   admissible    in  evidence.'    And    the 
cases  support  Wigmore's    view.   The    almos"   unvarying 
policy  of    ;;he    courts   has    caen   to   admit    any  evidence 
of   abberational   behawior    so  long  as    it    is      probative 
of    the    defendant; '  s   mental    condition,   vrithout   regard 
to  t ',".e    supposed   restricticna    of  the    test    used    to 
define    insanity   for    the    jury  .'    /quotinr  from    A. 
Goldstein,    The   Insanity    defense    Sk    (1957),    citing 
1  Wigmore  Svidence,    §223    (19U0)    and  numerous   cases_./ 

Moreover,    if   the  term    'know'    in   the    traditional   test   of 
•knov;  right    from  v;rong'     is    taken  as   denoting    affective 
taowledge,    rather    than  merely   cognitive   knowledre,    it    yields 
a    rule    of   greater   flexibility   than  was    iri-dely    supposed   to 
exist,   Livermore    and    Meehl.    The    Virtues    of   H'Nashten, 
51  Minn.  L.Hav.   759,    300-Cc    (1967). 

^••■e   need  not    occupy   ourselves   here     and  now  with    3he 
question  v;he;;her,    and    to    what  er.tent,    the   M'Kaghten   rule, 
sr.elL3TS.zed    by   the    irresistible    impulse   doctrine,    is 
Euscep7;ibl2    of   application   to   include  medical   insights    and 
information   as    justice   requires.    In  any  event,    the    experts 
felt    hemmed    in   by   the    traditional   test;    they  felt    that    they 
could   net    give    the    jury    and    judge  the  necessary    information 
in   response   to  the  questions    v;hich   the   traditional   test    oosed, 
ES3  37  ?..^.D.  365,    3B7    (196l|). 

'"The    rule   as    reformulated    in   Durban   permitted   medjal 
exper-3    to    uestLfy  on  medical    matters   properly   put    before    tne 
jury  for  its   consideration,    and    to    do  so   without    the    confusion 
that    many,    perhaps    most,    experts    experienced   from   testimony 
structured   under    the   H'Naghten  rule.  That   was  a  positive 
contribution   to    jurisprudence  -    and  one    that    v;as   retained    when 
the    American  ^au   Institute   undertook  to    analyse    the    problem 
and    proposed    a   different    formulation. 
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"3  •   A   difficulty    arose   under   the    Durham   rule    in 
application.  The  rule    was   devised    to  facilitate    the    giving 
of    testi^iony  by  medical   experts    in   the  context    of   a    legal 
rule,      with   the    jury   called    upon  to  reach    a   coaposite    conclusion 
that    had   medical,    legal   and    moral    components..   However,    the 
pristine   statement    of   the   -Durham    rule    opened    the    door   to 
•trial    by   label.'    I>urham  did    distinguish   between      'disease' 
as    used'Sn   the   sense    of    a  condition  v.hich    is   considered 
capable    of   either    improving    or   deteriorating,'    and    'defect,'    as 
referring    to   a    condition  not    capable    of  such    chanje    'and   which 
nay    be    either    congenital   or    the    result   of    injury,    or  the 
residual   effect    of    a  physical   or    mental    disease,'    3h.   U,3,App, 
D.C,    at    2kl,   2I4   P. 2d   at   875.      But    the    co'jrt   failed 'to      explicate 
v;hat    abnornslity    of   mind    ".vas   an   essential    ingredient    of    these 
concepts.    In  the    absence    of    a    definition    of    'mental  disease 
or   defect,'    medical    experts    attached   to    them   the   meanir^rs 
which   woul3  naturally  occur   to  them  -  medical  meanings    -   and 
gave    testi-.ony  accordingly.   The    problem  was   dramatically 
hirhlighzei    by    the   weekend    flip-floo   case.    In   re    RosenfLeld, 
15?  ?.3upp,   l"3    (D.D.C.    1957).   The    petitioner      was    described 
as    a   sociopath.   A  St  .31i3abeth   psychiatrist    tesT;ifiad   that   a 
person  wish    a   sociopataic   personality  was    not    suffering   from 
a   mental    disease.    That  was  Ppiday  afternoon.    On  Monday    morning, 
through    a   policy  change    at    3t.   Elisabeths   Hospi:;al,    it    was 
determined    as    an   administrative    matter      that    the  s  tate   of  a 
pschopathic    or    sociopath  ic      personality  did    constitute    a   mental 
d  isease  • 

"The    concern   that    :»dical    terminology  not   control    legal 
outcomes    culminated    in  McDonald    v.   United  States,    llii  U.S. 
App  J).C,   120,  312  P.  2d      31+7,    851    (en  banc,   1962)    ,     where    this 
court   recognized    that   the   term,   mental  disease   or   defect,    has 
various   meanings,      depending   upon  how  and  why   it    is    used,    and 
by  whom.  Mental  d  isease   means   on  thing   to    a   physician  bent    on 
treatment,    but   something   different,    if   somewhat   overlapping  to 
a    court   of    lav/.   We   provided    a   legal  definition  of  mental    disease 
or    defect,    and   held   that    it    iruludsd    'any    abnormal    condition 
of   the   mind    ■Jiti  io  h   substantially   affects  mental   or  emotiora  I 
processes '  and    substantially    impairs    behavior    controls'    (312    P. 
2c    at    351).    'Thus  the    jury  would  consider   testimony   concerning 
the    cevslopment,    adaptation   and   functioning    of   these    processes 
and    controls.'    I^.- 

^."•hils    the   McDonald    standard      of  mental    disease  was   not 
without    anattribute    of    circularitv,    it  was   useful   in  the 
adm  inistrai;  ion  of    justice    because    it    made   plain   that    clinical 
and    legal   definitions    of    mental   disease  were   distinct,    and   it 
helped    the    j"ury  to   sort   out    its    complex   task   and    to   focus    on 
the    matters  given  it  to  decide. 
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\  ,  The   Durhara  rule   also  required  explication   along 
otter   lines,    notably   the   resolution  of    the    ambiguity   Lnber-ent 
In  the    formulatLon   concerning  actions   that   were    the    'product* 
of    mental    illness.   It  was.  s  upplesiented   in  Carter  v.  United 
States,    102  U.S.   App.D.C.    227  at    23U,    235,    252  P.   2d  608 
at  615-616    (1957): 

"«    The   sisiple    fact   that   a   person   has    a  mental 
disease    or    defect    is   not   enough    to   relieve   bin  of 
responsibility  for   a   criTie.   There    must    be    a   relationship 
between  the    disease    and    the  criminal    act;    and   the 
relationship  must    be   such    as    to    justLfy  a    reasonade 
inference    that    the    act  would   not   have   been  committed 
if    the    person  had  not    been  suffering  from   the   disease.' 

Thu3    Carter    clarified    that    tha    rrentzl    illnass   must  not   merely 
have  entered    into  the  production  of    the  ace,    but    must  have 
played   a   necessary  role.   Carter    identified   the    'product' 
element   of   the    rule   with    the    'but    for'    variety   of  causation. 

"The    oi-otal    'product'    term   continued   to  present    problems, 
principally      that    it   put    expert   testimony   on   a   faulty   foo:;ing. 
Assunins  that    a   mental    disease,    in  the    legal    sense,   bad    been 
es:ablisbed,    ohe   fate   of    the  cefencant    came    to    be    determined 
by  what    came    to   be   referred   to   by    the   legal    jargon  of    'productivity.' 
On   the   other   hand,    it  was    ocviously   sensible    if   not    imperative 
that    the    experts    having    pertinent   knowledge    should    speal:  to  the 
crucial   question  whether   the   mental    abnormality    involved    is    one 
associated  with    aberrant    behavior .But    since    'productivity' 
was    so   decisive    a   factor    in   the    decisional   equation,    a  ruling 
permitting  experts    to   testify   expressly   in   language    of   'product' 
raised    in   a  different    context   the    concern    last    the    ultimate 
issue   bein  fact   turned    over    to    the    experts    rather   than   retained 
for    the    jurors   representing  the   community. 

"The   problem  was    identified   by    then    Circuit   Judge    2urger 
in  h's    concurring    ooinion  in  Blocker   /Blocker  v.    United  -^tates, 
110   U.S.  APP.I3.G.  Ui,    51,    233  ?.    2d    3^3,    863    (en  banc   1961)_/   : 

"    '    Tte    hazards    in  allowing  experts    to    testify   in  precisely 

or    even    substantially   the    ter:is    of   the    ultimate    issue    are 
aDr;arent.   This    is  a     coirss    v;hich,    once    allowed,    risks    the 
danrer    "hat    lay    jurors,    baffled    by    the    intricacies    of    expert 
discoiirse    and   unintelligible   technical    jargon  may   be 
tempted   to  abdicate    indeperdent    analysis    of  the   facts 
on  which    the   opinion  rests. 

"As   early   as    Carter,   we   had  warned    that    ths   function    of 
ar.   3x~ert   was    to   explain  the   origin,    develonment    and  manifestations 
of    men-;;al   disorders,    in  terms    chae    v.ould  be    coherait   and    moanLngful 
to   the    jury.    'U  evqslained   medical    labels...   are   not   enough.' 
(102  U.3.    App.D-.C.      at   236,    252  ?.  2d   at   617).   -ven  after 
Mcl^onald,    however,   we    continued   to  see    cases   where   the    testimony 
of    the    experts    was    limited    to      the    use    of    conclusory   labels, 
viithout   the   explication  of    the  underlying    analysis.  V^    do    not 
say    this   was    deliberated    by    zh^  experts.      It    seems    in   large 
measure    to   have   reflected   tactical  decisions    of    counsel,    and 
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perhaps   problems    of    commiinicat  ions    between   the    disciplines ,» 

"Ijf   was    in   this      context  t  hat    the    court    came    to 
the    decision   in  Washington  v.   United   States,    129   U.'^. 
App.D.C.    29,    390   P.    2d"'l4it4,    which   forbade   experts   from 
testifying   as   to  productivity    altogether.    Chief   Judge 
Bazelon's    opinion   illuminates    the    basis   of t ha    ruling,    as 
one    intended    'to   help    the  psychiatrists    understand    their 
role    in   court,    and    thus    eliminate   a    fundamental   cause    of 
unsatisfactory  expert    testimony,*   namely,      the    tendency 
of    the    expert    to   use    'concepts    /whic^/      can  become    slogans, 
hiding    facts,    and    representing  nothing   more    than   the  witness's 
oivn   conclusion   about    the   defendant's      criminal  resoons  ibi  lity.' 
(at  ill,    390  ?.   2d   at  L.56)." 

(2)      View   of  g»C.   Circuit  That    There   Was   ^ontinuad  Undue    Dominance 
By  Experts  Even  After  Durham 

A  principal  reason  why  the  D.C.   Circuit   sitting  en  banc 
sbandonsd    its   Durnaj    doctrine      was    its    belief  that    there    continued    to 
be  unde   dominance   oj  experts   even   after   the   Durham  decision.     The 
majority   stated   through   Judge   Loventhal    (1l71   3^  2d   at   931-983): 

"1.   Need    to  depart    from    'product'    formulation   and    undue 
dominance    by  expertsT         '       ~~'  ' 

"a  principal  reason  for    our    decision   to  depart   from    the 
Durham   rule    is    the    undesirable   characteristic,    survining 
even    the   McDonald  modification,    of    undue    dominance    by   the 
experts    giving    testimony.  The  underlying    problem   was    identified, 
with    stress   on  different    facets,    in  the    Garter ,BloclcBr 
(concur    ing)    and   V/ash  ington  opinions.  The   difficulty  is 
rooted   in  the    circumstance  that  t   ere   is  no   generally 
accepted    understanding,    either    in  the    jury   or    in  the    community 
it    represents,    of   the    concept   requiring   that  the    crime   be   the 
'product'    of    the    mental   disease, 

<fhen  the    court   used    the   term    'product'    in  Durham 
it    lijcsly   assumed   that    this  was    a    serviceable,  and    indeed   a 
nat^Lral    term  for    a    rule    defining   criminal    responsibility    - 
a    legal   reciprocal,    as    it    ware,    for   the  familiar   term 
'proximate    cause'    used    to   define    civil  respons ibilitj  .   But 
if   concepts    like    'product'    are,    upon  refinement,    reasora  bly 
understood,    or    at   least   appreciated,    by    judges  and    la'<^ers, 
and    perhaps    philosophers,    difficulties    developed  when   it 
emerged    that    the    'product'    concept   did  not    signify  a    reasonably 
ider.-;  if  iabla    com:ion  ground    that   v;as    also    shared   by  the 
nonls ral  experts,    and   the   layment   serving   on  the   jury  as 
tne    representatives    of    the     oammunitv. 
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""the    doctrine   of   crinlral      responsibility    is    such    that 
there  can  be   no   doubt    'of    the    complicated   nature    of  the 
decision   to  be   made  -    intertwining-  moral,    legal,    and    nedioal 
judgments,*    see    King    v.  United  Spates,    125  U.S.App.D.C.   3l3, 
32I+,    372   P.  2d   3f3,   389    (19o7)    and    Durham  and    other    cases 
cited    supra,   note   6 «.     Hence,    as  King  and    other   opinions    have 
noted,    jury   derisions   have    been    accorded  unusual    deference 
even  when  they   have    found   rssponsibility    in   the   face    of  a 
powerful   record,    with    medical  evidence  uncontradicted,    pointing 
tov'jard  exculpation.   The    •moral'    elements   of   the    decision  are 
not   defined  exclusively   by   religious   considerations  but   by    the 
totality   of   underlying    conceptioris    of  ethics    and    justice    shared 
by   the    coranunity,    as  expressed   by    its    jury   surrogate.   The 
essential  feature   of  a  jury    'lies    in  the    interposition  between 
the    accusei   and    his    accuser    of    the    commonsense    judg:»  nt   of    a 
group   of    laymen,    and    in  the  community  participation  and   shared 
responsibility  that    results  from   that   group's   determination  of 
guiitjor    innocence.    '    Williams   v.  Florida,    399   U.S.   78,    100, 
90  S.  Ct.  1593,   1906,    26   L.£d.  2d  Ui).6   (1970). 

"The   e,-^ert   witnesses   -    psychiatrists    and   psychologists  — 
ars    callea   to    adduce    relevant    information   concerning  what    may 
for    conveniance    be    referred  to   as    the    'medical'    component    of 
the    responsibility    issue.      But   the    difficulty   -   as  emphasized 
in  Washington  -    is   that   the    niedical   expert   comes,   by  testimony 
given    in   terms      of   a  non-medical    construct    ('product'),    to 
express    conclusions   that    in  essence  embody  ethical  and    legal 
conclusions.  Th-3re    is,    indeed,    irony    in   a   situation  under  i-Jhich 
the    Durham      rule,  which   was   adopted    in  large    part  to    permit 
experts   to    testify    in   their  own    terms    concerning  matters   within 
their    domain   which    the   jury   should  knew,    resulted   in   testimony 
by   the    experts    in  terms    not    their    own    to  reflect  unexpressed 
judgments,    in  a   domain   that    is   properly  not    theirs    but    the 
jury's.   The    irony    is    heightened   when   the    jurymen,    instructed 
under   the   esoteric    'product*    standard,   are    influenced   significantly 
by    'product'    testimony  of  expert   witnesses    really  reflecting 
ethicsl   and    legal    judgments    rather    than  a    conclusion  within 
the  wi-inesses'    particular    expertise, 

"It    la   easier   to    identify  and   spotlight    the  irony   than  to 
eradici-e    zze    mischief.  The    oojective   of  Durham   is  still   sound    - 
to  pu-;   before   the      jury  the    informatio:.   that    is  within   the 
exper-'s  domain,    to    aid    the    jury  in  making  a    brad  and   co~jpre- 
her.sLve    judgment ,. But  ivhen  the    instructions    and   appellate 
decisions  define    t're     'product'    inquiry    as    the   ultimate    issue, 
it    13    like   stopping    the    tides -to   try   to   halt   the    emergence    of 
this    tarn    in   the   languabe    of   those   with    a  central   role    in  the 
trisl    -   the    lawyers   who  naturally  seekdto   present    testimony 
that   vfiil    influence    the    jury  who   will   be    charged    under   the 
ultimate    'product'    standard,    and    the   expert   '.vLtnesses    ".Jho    have 
an    awareness,   gained   from  forensic    psychiatry   and   related 
disciplines,   of    the    ultimate    'product'   standard    that    dominates 
the   proceeding. 


618 


"The    experts  have  meaninzful    InformatloTi    to    Impart, 
not  only   on    the    existence  of  mental    Illness  or  not,    but   also 
on    Its   relationship    to    the   Incident    charged    as   an  offense.    In 
the    interest   of    Justice    this   valued    Information    should   be 
available,    and    should  not    be   lost  or   blocked   by  requirements 
that   unnaturally  restrict  communication   between    the    experts 
and    the    Jury.    The  more   we  have   pondered    the   problem    the  more 
convinced    we   have   become    that    the    sound    solution   lies  not    In 
further    shaping  of    the   Durham    'product'    appr&ach    In  more 
refined  molds,    but    In    adopting   the    A  Li's    formulation    as   the 
linchpin  of  our   jurisprudence. 

"The   ALl's   formulation   retains   the   core  requirement  of 
a  meaningful    relationship    between    the  mental    Illness   and 
the   Incident   charged.    The  language    in    the    ALI   rule  is   sufficiently 
In    the    common    ken    that    its    use    in    the    courtroom,    or   In   preparation 
for    trial,    permits   a   reasonable    three-way    communicatlin    -    between 
(a)    the   law- trained    judges   and   lawyers;    (b)    the    experts   and    (c) 
the    jurymen    -   without    insisting  on    a  vocabulary    that    is    either 
stilted   or    stultified,    or   conducive    to    a    testimonial   mystique 
permitting   expert   dominance  and    encaroachment  on    the    jury's 
fanctlon.    Tnere    Is  no    iDdication    In    the   available   literature 
that    any    s--h    untoward    development   has   attended    the   reasonably 
widespread    adoption    of   "he   ALI    rule    in    the    Federal    courts   and    a 
substantial   number  of    state    courts,** 

( 3 )    Formulation   of   District   of  Columbl a   Variant  of   A. L.I.    Rule 

by    P.O.    Circuit   Court  of  Appeals 

The    court    set    forth   an    ansilysls   of   the    varying  views   of    the 
A.L.I   r'jle    by    the    other   circuit   courts  of  appeal    (ATI    P.    2d   at   979-931). 
It    then   went   on    to    explain    the   precise  variation    it   was  making   in    the 
A.L.I    formulation    and    the    imaact    it   believed    this   would  have   on    the 
testimony   by   experts. 

(a)    Retention   of  HcDotfald   definition  of   'mental    disease  or  defect' 

The    court's   adoption    of    the    A.L.I,    formulation    in    Brawn er,    supra, 
expressly   retained    the  McDonald    definition   of    "mental    disease   or   defect, if 
wilch   :-ras   as   folio  W3(  3r  awn  er,      ^(1    y.    2d   at   983). 

"  mental    jisease   or   defect    includes   any   abnormal    condition 
of    the   -:lrd    which    substantially   affects  mental    or    emotional 
nrocesses    =r  d    substantially   impairs   behavrlor  con  trols.  " 
(MGdonj^J_v.    United   States.   114  U.S.    Apn.D.    at  124,    312   ?.    2d 

at  C55i;. 

It  noted   farther   that   it  regarded    "mental    disease"  as   the 
core    corcept,    ana    that   a    separate    Question    was   presented   as    to 
the    possibility   of   exculpation    by   reason   of   a  non-altering 
"mental    defect."     And   it    concluded   {flth  respect   to   the    testimony 

of   e::part3    (471    P.    ''d   at  93^*): 

""The  McDonald    rule  has  helped   accomplish    the  objective 
or  securing   expert   testimony  needed  on    tne    subject  of  mental 
Illness,    >^lle   guarding   against    the    undue    dominance   of   expert 
testimony  or   specialized  labels.    It  has    thus   permitted    the 
kind   of   communication    without   encroachment^   a?   between    experts 
and    juries,    that  has   prompted    us    to    adopt    the    ALI    rule,    and 
hence   will   help    us  realize  our  objective.  This   advantage   overrtBes 
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the    surface    disadvantage   of  any   clumainesg   In    the 
blending  of   the  McJDonala    component,    defining  mental 
disease,    with    the   rest  of    the   ALI   rule***." 

(b)    Elements   of    the    ALI   Rule   Adopted   by    the    D.C.    Circuit   In 
United   Staxes   7.    Brawn er 

Omitting   for    the    present    the   caveat   paragraph  of   the 
A.L.I,    rule,    which   we    will    discuss    separately   at   a  later   part   or 
this   anal73is,    the    formulation    and  modlf lc=> tlon   of   the   A.L.I,    rule 
by    the    D.C.    Circuit   Court   Is   as    follows    (BraiaBrgr,      4a    i-".    2d   at  990- 
992)  : 

"Though    It   prov-des   a   general    uniformity,    the 
ALI    rule  leaves   room    for   variations.    Thus,    we  have    added 
an   adjustment    in    the   McDonald    definition   of  mental    disease* 
which   we    thlni   fully    compatible   with   boxh    the   spirit   and 
teri  of    the   ALI    rule.    In    the    interest  of   good   administration, 
we   nov  undertake    to    set    forth,    with    such   precision    as    the 
sub.]ect   will    per:2lt,    other   eleaents  of   the    ALI    rule   as 
adopte::    by    this    court. 

"The    two   main    components   of   the    rule    define;    (1)   mental 
disease,    (2)    the    consequences    thereof    that    exculpate    from 
responsibility. 

"a.    Intermesh  of  components 

"The    first    component   of  our   rule,    derived    from 
MSDonald,    defines  metal    disease  or   defect   as   an   abnormal 
condition  of   the  mind,    and   a   condition   •/ihlch   substantially 
(a)    affects  mental   or    emotional    processes    and    (b)    Impairs 
behavioral    controls.    The    second    component,    derived    from    the 
Model    Penal    Code,    tells   which    defendant   with   a  mental 
disease,    lacks   crlml'-al    responsibility    for   particular 
conduct:    It    is    the    defendant   -vho,    as   a  res'Jlt   of   this 
mental    condition,    at    the    time  of   such    conduct,    either 
(1)    lacks    substantial    capacity   to    appreciate    that  his 
coriuct    Is  wrongful,    or    (11)    lacks    substantial    capacity 
to    conform  his  conduct   to    the  law. 

"Tne    first   component    establishes   eligibility   for   an 
instruction    concerning   the    defense   for  a   defend  nt   who   presents 
evidence    th^t    als   abnormal    condition    of    the   mini  has 
substantially   impaired    benavioral    controls.    The    second 
component   completes    the    instruction    and   defines    the 
ultimate    issue,    of    exculpation,    in    terms   of   -vhether  his 
behavioral    controls   were   not  onl'."    substantially   impaired 
cut    i:rpaired    to    such    nn    extent    that   he  lacked    substantial 
capacity    to    conform   his   conduct    to    the  law,   ^Defendant 
is   also    exculpated    If  he  lacks    substanti-^1    capacity    to 
appreciate    the    conduct    is   wrongful_^/ 


\ 
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"b.    The   'result'    of    the  meptal    disease 

"the   r&le   contains   a  requirement  of   causality,    as    Is 
clear   from    the    tprm    'result.        Exculpation    Is    established 
not   by  mental    disease  alone   but  only  if   'as  a  result* 
defendant  lacks    the    substantial    capacity  required    for 
responsibility.    Presumably   the  mental   disease  of  a  kleptomaniac 
does  not   entail    as   a    'result'   a  lack  of   capacity    to    conform    to 
the  law-prohlblting  rape. 

"c.    At   the    time  of  the   conduct 

"Under   the  ALI    rule,    the    Issue  Is  not    Vfe^ther  defendant 
Is   so    disoriented  or  void  of   controls   that  hi    la   &ever  able 
to    conform    to    external    demands,    but   -vhether  he  had    that    canacity 
at    the    time  of   the    conduct.    The   question    Is  not    properly   put   in 
tenns   of   ■whether   he   vrould  have    capacity    to    conform    In    some 
untypical   restraining   situation   -   as  with    ^n    attendant  or 
policeman   at  his   elbow.    The   issue  Is  whether  he  was  able    to 
conform    to   the   unstructured   condition   of  life    in   an   open 
society,    ard   whether   the  result  of  his  abnorm-^l  mental    condition 
was  a  lack  of  substantial    internal   controls.    These  matters  are 
brought   out   in    the   ALl's   CDmments    "o    S  -^.01    of    the   Model 
Penal   code   Tentative  Draft,   M  4,    p,   I58: 

'The    sehlzophrenic    ...    is    disoriented    frorn    reality; 
the    disorientation    is   extreme;    but   it   Is  rarely   total. 
Most   psychotics   will    respond    to    a   comtnand   of   someone 
in   authority  within    the   mental  hospital;    they    thus  have 
some   capacity   to    conform    to   a  norm.   But   this   Is  very 
different  from    the   question    whether   they  have    the    capacity 
to    conform    to   requirements   that  are  not   thus    immediately 
symbolized  by  an   attendant  or  policeman   at   the    elbow. 
Nothing  makes   the   Inculry   into   responsibility  for  the 
psychiatrist    than   liiitation   of   the   issue    for    some 
ulticate    extrane   of    total    incapacity,    when    clinical 
experience  reveals  only  a  graded    scale    with  marks  along   the 
way. ' 

"d.    Capacity   to   appreciate   wrongfulness  of  his  conduct 

"   As   to    the  option  of  terminology  noted   in    the  ALI    code, 
we   adop-    the   formulation    that   exculpates  a   defendant 
whose  Tsental    condition    is   such   that  he  lacks   substantial 
capacixy   to    aporeciate    the  wrorgfulness  of  his   conduct.    We 
prefer  this  on   pragmatic   grounds   to    'appreciate    the    criminality 
of  his   conduct'    since   the  resulting   Jury  instruction    is  more 
like   that   conven tlor-ally   given    to   and  apclied   by   the   iJury. 
While    such    instruction    is  of   course    subject    to    the   objection 
tha*    it   lacks    complete   precision,    it   serves    tag   objective    of 
calling   on    the    jury    to    provide   a   community    jud,'?ment   on    a 
combination   of   factors.    And    since    the  possibility  of  analytical 
differences  between    the     two    formulations   is   insubstantial 
in    fact  in  view  of  the   control   capacity   test,    we  are   usefully 
guided   by   the  pragmatic  considerations  pertinent   to    jury 
Instruction  s. 
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"In    adopting    the    ALI    formulation,    this   court    does  not 
follow   the   Currens   opinion   of   the    Third   Circuit  /United   States 
V.    Curreng,      290   P.    2d  751    (3rd  Clr.    1961)/  which  put3  It   thp.t 
the    sole    issue   in    ever7   case    is   def endan t'^'s   capaclt7    to    control 
his   behavior,    qnd    that    as   a  matter  of   analysis,    a   person    who 
lacks    substantial    capacity    to    appreciate    the    wrongfulness 
(criminality)   of  his   conduct  necessarily  lacks    substantial 
capacity   to    control    his    behavior.   Like    the    other   circuits,    ve 
resist    the   Currens  lure    of  logic    In    order    to   make    certain    that 
the    Jury  will    give    heed    to    the   substantiality   of   a    defense    of 
lack  of   substantial    capacity    to    appreciate    wrongfulness,    a 
point    that   may    elude    a    Jury   instructed    solely  in    terms  of 
control    capacity.    In    a   particular   case,    however,    defend'int  may 
have   reason    to    raauest   omission   of    tne   phrase   pertaining   to    lack 
of   capacity    to    apnreciate   wrongfulness,    if    that   rjarticular  matter 
is   cot    Involve-^    on    the    facts,    and    defendant   fears    That   a    Jury 
that   does  not  attend   rigorously   to    the    details  of   the   instruction 
may    erroneously    supoose    that    the    defense    is  losx    if   defendant 
appreciates  wrongfulness.   Here   again,    it  is  not   enough   to    rely 
solely  on  logic,    when    a    simple    change   will    aid    Jury   understanding. 
In    such   a    ca?5,    if   defendant   requests,    the    Judge    should  limit 
the    instruction    to    the    is?U3   involved    in    that    case,    and    charge 
that    the    Jury    ?aall    bring   in    a  verdict  of    rot   guilty   if  as   a 
result  of  mental    illness,    defendant  lacked    substantial    capacity 
to    conform   his   conduct    to    the  reouirements  of   the  law." 

(c)   How  Brawner  Formulation    Is   To    3e  Presented    to    the   Jury 

In    articulating  its  modificatioc    of   the   A.L.I,    rule   in    Brawtier. 
-n.e   Circuit   Court   of  Appeals   for    the   "District  of  Columbia   also    declared 
briefly    that   it  was   providing    for   a   broad   presentation   of  pertinent 
proofs,    including  admission   of   expert   testimony  of  both  psychologists  and 
psycniatrists.    This   caution   has  particular   relevance    to    the    striking 
limitations   upon    the    testimony  of   experts   which  would   result  if 
H.3.   7259  were    to   become  law  in    Its   present   form.    The   formulation   is 
of  great   importance  in   view  of   the    seminal    affect   that   the   repeated 
consideration   of    the    insanity    defense    by    the  District  of  Columbia   court 
has  had   on    the    development   of   federal    case   law  in    this    complex  area   of 
crlainal   law. 
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Specifically,    the  D.C.    Circuit  ruled    In    Bravmer.    4?1    F.    Pd   at 

"Cur  adoption  of   the   ALI   rule    does  not  depart   from   the 
doctrines   this  court  has   built  up  over   the  past   twenty  yeaxs 
to    assure    a   broad    presentation    to    the    Jury   concerning   the 
condition  of   defendant's  mind    and    its   consequences.    Thus  we 
adhere   to  our  rulings   admitting   exoert   testimony  of  nsychologists 
/Jenxir?  v.    'Jnitad    States,    115   U.S.    Apt). D.C.    300,    307    ?.    2d 
t)37    (en    banc,    1962)    (assuming   substantial    experience   in    the 
diagnosis   of   disease    in    association   with   psychiatrists  or 
neurologi3ts_2/as   well    as   psychiatrists,    and    to    our  many 
decisions   contemplating   that    expert   testimony   on    this   subject 
will    be   accompanied    by   presentation  of    the    facts   and    premises 
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underlying    the   opinions   and   conclusions  of   the   experts 
/e.g.,    the  opinions   of    the   D.C.    Circuit   In   Durham.    Carter, 
McDonald    and    'feshlngton,    and    Judge   Burger's    concurring 
opinion    in    Blocker)/,    and    that    the   Government   and    defense 
may   present.    In    Judge   Blackiaun's   words,    'all    possibly   relevant 
evidence'    bearing  on    cognition,    volition    and    canacity. 
/see    Pope  v.    United  States,    372  P.    -^d  719,   736   "(8th  Clr.   1967i/, 
We    agree   with    the    anlcus   submission    of   the    National    District 
Attorneys   Association    that    tae  law  cannot    'distinguish   between 
physiological,    emotional    social    and   cultural    sources  of 
the    impairment'    -   assuming,    of   course,    requisite    testimony 
establishing    exculpation    under    the    nertlnent    standard   -    and 
all    such    causes  may    be  both   referred    to    by    the    expert  and 
considered   by   the    trier  of  fact. 

"3readth   of   input   under    the    insanity    defense    Is  not    to 
be  confuted   with   breadth  of   the    doctrines   establlsntng    the 
defense.     As    the   National    District   Attorneys   Association 
brief   points  out,    the  latitude    for    salient    evidence  of    e.g., 
social    and    cultural    factors    nertlnent    to    an    abnormal    condition 
of    the  T2l~z    slam  If  lean  tly   affecting    capacity   and    controls, 
does  not  r:6=n    that    su':h    factors  3ay   be    taken    as    establishing 
a    sep'^ra^e    defense    for  persons   whose   nental    condition    is    such 
that   blaae   can    be    Imposed.    We  have   rejected   a   broad    'injustice* 
approach    that   would   have   opened    the    door   for   expositions   of 
e,g.,    cultural_  deprivation,    unrelated    to    any   abnormal    condition 
of   the  mind. 

"We  have  recognized   that    'Many   criminologists  point  out 
tha":    even   normal    human   behavior    Is    Influenced    by    such    factors 
as   trailing,    environment,    property   and    the   like   which  may  limit 
the   understanding  and  options  of   the   individual.'    Sing  v. 
United   States,    supra,   125  U.S.    Apo.D.C.    at  323,    372  ?,    2d 
at   388.    Determirlsts  may    contend    that    every  man's    fate 
is   ultimately   sealed   by  his  genes   and    environment,   over  which 
he  has  no    control.    Our  Jurisprudenc   e,   however,    while  not 
oblivious   to    deterministic   components,    ultimate  y  rests  on   a 
premise   cf   freedom   of  will.    This   is  not    lo    be    viewed   as   an 
exercise    in    philosophic    discourse,    but   as   a   governmental    fusion 
of    9"2ilc3   and   necessity,    which    takes   into    account    that   a 
sysiea   of  rewards   and    punishments    Is    Itself   part   of    the 
enviroraent   that   influences  and    shapes  human    conduct.    Our 
recogri  "rion   of   an    Insanity   defense    for    those   who   lack    the 
essen-ial    threl3hold   free   will   posssessed   by   those    In   the  normal 
range    is  not    to    be    twisted,    directly  or    indirectly,    into    a 
device    for    exculpation   of    those    without   an    abnormal    condition 
of    the   mind, 

"Finally,    we   have  not   accepted    suggestions    to    adopt   a   rule 
that    jisentangles    the    insanity    defen'^^e    from    a   medical   laodel, 
and   anriounces   a    standard    exculpating  anyone   whose   C3paclty 
for  control    is  Insubstantial,    for  whatever  cause   or  reason. 
There   may   be   logic   In    these    submissions,    but   we    are   not 
sufficiently   certain  of   the   nature,    range    and    implications 
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of    the    ccmduct    Involved    to    attempt   an    all-embracing   unified 
field    theory.    The   apollcable   rule    can    be    discerned   as    the 
cases    arise    in   regard    to    other    conditions  -    somnabulisn   or 
other   au tomatissms,    blackouts    due,    e.g.,    to   overdose  or 
in9Ulin;    drug  addiction.    Whether    these    sonatic    conditions 
should    be    governed   by   a   rule   coapirable   to    that   herein    set 
Torth   for  mental    disease    vrould   require,    ax   a  minimum,    a 
judicial    determination,    which    takes  medical   opinion   into 
account,    finding   convincing   evidence   of  an    ascertainable 
condition   characterized   ty    'a   broad    consensus   xhat    free 
will    does  not    exist.'    Salzaan    v.    United   States,    131    U.S. 
App.D.C.    393,   ^00,    405   P.    ?d  553,    365   (1968)    (concurring 
opinion   of  Judge   Wright)," 

The  majority  dealt   still    further  vith   the   issue  of  the 
aomi ssibll 1 ty  of  opinion    testlaoay    by    experts   vh?n    It    explained    Its 
position   on    abnormal   aental    condition    insufriclent    for  complete 
aionerition    ( Brawn er,      4Y1    j^.    2d   at  99c3-lu02).    In    this  regard. 
It    an^rovin^ly  cjoted   a   rulinz    by    the    Supreme    Court   of  New  Jersey, 
State    v.    Slkora,      44  N.J.    453^^    210   A.    2d  193    (Sup.Gt.    N.J.    I965). 
We    ssall    deal    wita    this    special    issue   at   a  later   section   of    this 
study. 

The  D.C.    Circuit   ruledoa    -rals    issue    (4^1    ?.    2d    at  1002): 

''In   providing   for    the    admission    and    consideration 
of   expert   testimony  on   abnomal   mantal    condition    Insufficient 
for   coaplete    exon  era-cion,    ws    insert   soae   observations   orompted 
by  State    v.    Sikora,    44   N.J.    453,    210  A.    2d  193    (196  5),"  suora 
ro-e    57.    The    doctrine    doe:  " 
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are   unconscious    and    beyond   his   control.    As 

we  have    already  made    clear,    we    are   not    embarked   on    enouiry 
that   must   yield    to    tenets   of    the    philosophy  of    determinism. 
The    lav  accepts    free   will    and    blameworthiness  as  a   general 


C'jr   rule   permits    the    introduction   ofexoert   testimony 
as    to    a"?rort!al    condition    if   it    is   relevant    to   negativ=, 
or    establlsn,    the    specific  mental    condition    that    is   an    element 
of    the    crime.    The   receipt   of    this    expert    testimony   to   negative 
the   mentgl    coridltlon   of    spclflc    intent   requires   careful 
ad^irlstratlon    by    the    trial    Judge.    Waere    the    proof   is  not 
offered    in    the    first    instance   as    evidence   of   exonerating 
•dental    disease   or    defect    wltr.ln    the    A  LI    rule,    the    Jud^-o    may, 
and   ordinarily   -rfould,    reqjlre    counsel    first    to   make    a   proffer 
of    the    proof   to    be    adduced   outside    the    presence   of   the    Jury, 
The    judge    will    then    deter:rlne   whether    the    testimony    Is 
g:founded    in   sufficient    scientific    suoport    to    warrant   use 
in    the   courtroom,    and    whether   it   vrould    aid    the    jury   in 
reaching   a   decision   on    the    ultimate    issues." 
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(4)    Criticism   of  Brawner   Rule    b/   Judge   David.  L.    Bazelon:    Chief 
Judge    David   Bazelon,    concurring    in    part   and    dissenting   in    part, 
criticized    the    Brawn er  opinion,    particularly   with   respect    to    what 
he   viewed    as    continuation    of    the    power  of  medical    experts   in    an 
In3=?nlt7    defense    to    testify    to    the    ultimata    issue,    and    thereby   usurp 
the   proper  function  of   the    Jury, 

After  reviewing    the  history  of    the    Durham   rule    and  wriat 
it   was    intended    to    achieve    (471    ?.    2d    at  1010-1013),    Judge    Bazelon 
wrote    (471   p.    3d   at  1017-1019): 

"III.    THB  NBBD   TO    ABAITDON   TH5 
DURHAM  McDON.ALD   T3ST 

"Sver   since   this  court   announced   its  new  test  of 
responsibility    in   1954,    we   have    besn    strugzling   vith    th? 
problem   of   distinguishing   b; 


see 


"Since   Durham   we   have   been    engaged    in    a    contlnOing 
process   of  refining   and    explicating   the    rule   of    that   case. 
Carter   v.    United    States    defined    the    term    'product'    in 
broad    terms    designed    to    restrict    conclusory    expert   testimony 
and    expand    the    basic   factual    information    available    to    the 
Jury.    Later  McDonald    v.    United    States    sou^t    to    do    the    same 
for   the    term    'mental    disease   or    defect'    by    ilscourasin j    the 
Use  of   psychiatric   labels    which   often    served    to    hide   the    fact 
that    the    e  xperts  were    providing   virtually  no    Information 
abou-    the    defendant's  underlying   condition.    The    point    in 
both   ca.-es   was    to    invite    all    the    information    that  modem 
teovl=dgs    could  provide,    to   guide    the    Jury's   consideration 
of    the  aoral,    legal    and  medlcsl    elements   in    the    issue   of 
reaper slbllity.    But  most   psychiatrists  declined    the  invitation 
and    ccr"i:3'J6d    to    decide    themselves   when    an    Illness   sho'Jld 
relieve    a   defendant  of  responsibilitv.    Therefore,    in  Washington 
T.    United   States,    we  reluctantly   took  the    step   of  prohibiting 
all   psycr.latric    testimony   in    terms  of   the    issua  of  productivity, 
on   Se    ground    that    such    testimony   was   particularly  liable    to 
us'-jrp    the    jury's    function   of  resolving    the   ultimate   ouestion 
cf   guLlt.    We   said    that    the    existence  of    disease    was   a  medical 
cueation    vhich   psychiatrists   co'ild    pronerly    anawer,    but    the 
cuasTion   of   productivity   was   the   ultimate    nuestion    for    the 
jury,    involving  a  mixture   of  medical    inforna  tion    and   moral 
Judgment. 
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"The    reason  for  the  Vasbington  rule   was   to 
reserve    exclusively  for    the    jury    one   part    of    the 
deternination  of   criminal  responsibility.  By   prohibiting 
testimony   in  terms    of   the   ultimate    question   of   productivity 
we    sought   to  focus    on  the   need   for   testimony   in  depth 
concerning   the    nature,    extent    and   manifestations   of  the 
defendant's      disability.   The  purpose  was    to   give   the   jury 
an  adequate      basis   for    deciding    whether    the    disability    was 
such   that   it    would  be   unjust    to   condemn  the    defendant  for 
his   conduct. 

"in  practice,    hovjever,    under   Durham   and    its  proeeny 
psychiatrists    have    continued  tomake    moral    and    legal 
judgments  beyond   the  proper    scope    of   their    professional 
expertise ,  ^ven  after   Washington,    the    District   Court 
continues    to   commit    defendants      to   the   public    nienT:aI   "ospital 
for    examLcation   under      a    standard   order   that    asks   for   a 
conclusion  on  productivity.   Andthe    doctors   who  perform   most 
of    the  exaa illations    have    shown   little   reluctance   to    answer 
that    an  illjiess   was    present    but    the  a  ct   was    not    its  product. 
The    tesoircnj   takes   a    form   that    indicates   that  the   psychiatrists 
are    in  fact   :;:aking    a  noral   judgment,    that    they    are   firjiLng 
an   ilLness   wn  ich    in   their    view   is  not    sufficiently  serious 
or   sufficiently   related      to   the  act    to    warrant   acquittal, 
/vnd    that,    of  course,     is    precisely  the    judgment    that  we    have 
entrusted  not    to    the    experts    'cut   to    the    jury. 

"Moreover,    the    productivity   requirement    tends  to  focus 
the    attention  of  expert   witnesses    and   the    jury    on  extraneous 
and    inappropriate    issues,    and    to    divert    them   from  the    core   of 
the  question  of   responsibility.   Durham   suggested    that    the 
government    could    establish  c  riminal    responsibility    eithar    by 
proving   freedomfrom   illness    or  by   proving    that   the    illness    did 
not    cause   the    act.   And   one   way  to  prove    t'ra  t    the   illness    did 
not    cause   the    act    is    to   prc/e    that   the    defendant  would  have 
done    it    anyway  .Carter   even  more    explicitly   than   Durban    invited 
the   rovarnment    to  establish    responsibility   by   proving    that    the 
defendant   would    have    committed   the    act   even    if  be  had    not    been 
ill.    Carter    stated    that    productivity   amounted   to  causation 
of    -be    «bct   for'    variety;   an  act    is    the    product   of  mental 
disease    if    'the    accused   would   not   have    committed   the  act    he 
did    ccn-lt:    if   he    had  not    been  diseased    as    ha  was,  /102  U.S, 
A??.-iC.   at    236,    252   ^.   2d   at    617/.  This    approach   invited 
experts    and    juries   to    speculate   about    the    defendant's   character 

and    convict   him   on   the  rround   that    he    vjould   have    been    'bad' 
if    bs    bad  not    been  sick, 

"The    abuses  of    tbe    productivity   inquiry  are  strikingly 
ill'-Ls-rated    by    the    record    in  this    case.    Since    the    expert 
^.'itrssses    arreed    that    sppellant    s'offorecl    from   a    cubstan-iaL 
disorder,    his    conviction   •.;ould   seem  to   den-.nd    on  the    jurv's 
resolution   of   the    question   of   productivity..  The   govem-ient  '  3 
tv7o   expert   witnesses   both   found   mental    illness    witnout 
productivity.  The    testimony   of  these    two   witnesses    is    open 
to   at    least    two    interpretations,   -'-t   may    be    that   they   regarded 
appellant's    illness    as   highly   specific    in    its    operation^   that 
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its  only  effect  on  appellant's  behavior  was  to  produce 
an  occasional  ref lax-like  explosive  reaction  following 
instantly  on  the  heals  of  tha  triggering  evsnt  rather 
than  an  hour  or  tx^o  later;  that  the  illness  could  have 
no  relation  to  behavior  of  the  type  that  resulted  in 
appellant's  prosscution.  Putting  aside  tha  corxlusory 
parts  of  their  testimony,  the  balance  of  their  tastixony 
so  understood  could  support  a  jury  finding  of  criainal 
re  s  pons  ibi 1  it  y . 

"^ut    it    is  not    clear    whe  ther    the    conflict    asjong    the 
experts    related   to  the    scope  of    the      illness    or   to    its 
legal  significance.   In  other    testimony   the    governnent 
witnesses    sae-i  to   reject    such    a  tizbtly  coTipartaental  ized 
view  of    appellant's    nsntal   and    ainotional  processes,    fhs  re    is 
reason    to    suspect    that    their    conclusion  was    baaed  not    on  a 
professional    judgment  about    the  scope   of  the    illness  but 
ratber    on  tee    view   tha^  the   illness   was   irrelevant    because 
appellant    woL-ld   have    com-itted    the   crime   in   any  event.   Their 
test  i3!ony""su-?s3t3    that    th  ay   regarded    appellant's    act   as    a 
nor  r.al    response    for    s  one  one    in    nis    circumstances. 

"Clearly,    firing  a   shotgun   through   a   closed   door    is   not 
a  normal  response  for   everjona   who    is    hurt    in   afigbt,    though 
it   may  well   be    for    some   people,    -'re    criminal   lav;   assumes    that 
there    is    a  s  pectrum  of  »normality '    and   that    soma    'normal' 
peoola  commit  crimes  v;hile   others    do  not  ,Ue    cannot   allow 
either    the   experts   or    the    jury    to   speculate    about   where    on 
that    spectrum   the    defendant    would    belong    if   he  were   not 
jientally    ill.  That    sort   of    speculation   is    especially  pernicious 
because   it    is     likely    to    discriminate    systematically   against 
iru-sr-city    slum  residents    like    appellant,    since    violent 
unlawful   behavior    is  more    common    in  the  slums      than    in  middle 
class    neighborhoods.  To  regard    behavior    as    tha    product   of 
illness    in  tne   suburbs    but     'normal'    in   the    slums    is    to 
establish    an  odious    double    standard   oi^  morality    and   responsibility, 

"The    insanity   defense   is    based    on   the    premise   that    it    is 
unjus:;  zo    convict    a   man    for    iTehavior   he   cauld   not    control. 
There    is    eairrh   incidence    of    mental    illness    in    inner-city 
slum      areas,    and   we    are  bound   to   ^:ive    it    the    same   significance 
in    dealing  wi;;h    their    residents    as    we    do    in   dealir^g  with  othsr 
people.   If   appellant's    behavior      controls  were    substantially 
imr;aijred  by    mental   illness,    he    should  not    be   held    responsible 
en    -ne   groujid    that    it    is  'noimal'    for    those    in  his    environment 
to    behave    that  xvay,    or    ven  because    the   examining    psychiatrist 
bellsved    that    'under    the   same    circumstances    I   'would    v;ant    to 
ret    even    v;ith    somebody  xvho  broke    my    Jaw.''    " 
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Judge    Bazelon   continued    at    consisBrable    length    in   arguing    that 
•sr.a    adoption  of  the    A.L.I,  rule    in  Bravmer  v;ould   not   so3r7e    the    problem 
oi"    doaination  of  the   jury    by   the   testiniony   of  theoxperts.    After' 
-eticulously   dissecting    the    Durham   productivity   test,    he   declared 
(^-71  ?.   2d   at    1027):  • 

"My    concern    with    the  source   of    the    ALI  productivity 
rea_uiretnent   is  not    intended    as  an  exercise   in   the   splitting 
of    hairs.    By  making   the    term    'as  a    result'    carry  not   only 
the    unimportant   first    stage    of    the   causality   question,    but 
also   thecritical   second  stage    /the   link  betx^een   the    impairment 
and    the    ac_t/,      theCourt    repeats  precisely   the   mistake   it 
correctly    identiTies    in   Durham;   the    articulation   of   a 
catchphrase    that    facilitates    conclusory  e;cpert    testimony   and 
thjat    obscures    the   moral    and    legal      overtones    of  the    productivity 
quest  ion  .//"he  re    a   psychiatrist   would   formerly  have    testified    that 
the    act   was   r.az    the    'product'    of    the   disease,    he   can   now   assert 
^hat   the    disease    of   the   defendant   does   not  entail   as   a    'result' 
the    kind    of    impairment    that    could    have  produced    the    act    in  question . 
Under  my  view  of    the    ALI   language,  a    psychiatrist   attempting 
to   rresenp    a  CD.Tclusory  no-productivity   argument  would   have 
to    lead    the    Jury  through    the   murky  waters    of    'appreciating 
wrongfulness'    siz    'conforminr    conduct,'    and   in    ail   likelihood 
the    Jury   would    be    lost   alaost    from    the    o^jtset.    If   the   causality 
recuirsment   canr.ot   readily    be   expressed   as    an    uncomolicated 
yes-no   question,    there    is    a  ~ood  chance  that    juries'would  begin 
to  recognize    that   the    requirement    subsumes    the  moral  and    leeal 
questions   v.hich    lie   at    the   hearz    of    the   responsibility    defense." 

Judge   Bazelon  was    even  more    direct    in  expressing   the  view   that 
the   modified   ALi   test    articulated    in  Brawner  would    continue  what    he 
persisted   in   viewing    as    onenins   the    door    to    exoert    dominat  ion.Tbus   be 
stated    (14.71   ?,   2d  at   1027-1030): 

"2.   Our   opinion  in  Washin^to   recognized    that    the   productivity 
requirement    can  lead    to    domination   by   the    expert   witnesses  not    30 
much   because    they   testify  about    the    issue,    but    because    they   testify 
about   the    issue    in   conclusory    terms.    For    that  reason,    we    tarred 
conclusory    testimony  on    this    issue,    and  urged    the   experts   to 
dir close    zhe   factual    data   from  which    the   jury    could    draw  reasonable 
inferences    about    the    defendant'^    pondition.   Inezplicably,    the    Court 
now   concludes    ^ba  t     Viashington  is    superseded   -   on   this   point    - 
by  our   cbanre    ^oday^  of   the    ultimafe    rule'    majority  opinion   at 
1003,  Yet,    £3   the    Court    repeatedly   makes    clear,     the    change    of   the 
ultimate   rule    leaves    standing    the  causality   requirement.   The 
net  effect   of   today' g    decision    is,    therefore,    to  require    the 
experts    to   dm>p  the    term    'prcduct'    in  favor    of   the   term    'result* 
and    to    permit    them    once  again   to   tell      the    jury    in   conclusory 
terms   tha:;    the    act   was   not  caused    ty    th  9    defend  ant'o    impa  irment  .To 
be    sure,    a  mystique    has    developed  a  round   the    term    'product'    and 
the    elimination   of  that    term   should    undercut    the   mystique.   But 
I   see   no  reason  to   assume    that   the    term    'result'     is    immune    to 
the    identical    development,    especially   in  view   of  the    Court's 
unexplained   determination   that   exprts    should   once    again    be 
permitted  to    testify  in   conclusory    terms    on   the    issue    of 
causality  . 
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,"3..  If  pur   primarv   eoal^ls.    In    fact,    to    achieve    a 
reduction    In    expert    fioainatlofi    or    tne    process,    the 

gratuitous   overruling  of  one   aspect   of   Washington    v. 

United   States    Is  not    th^    onlf   -    and    oerhaps  not    the 

most    Important   -    step   backward.    The   Court    Identifies 

the    productlvit7   requirement   as    the    chief  villain    that 

permits    the    experts    to    encroach  on    the    Jury's   function. 

But    there    Is   another   asoect   of    the    test   -which    Is   at  least 

as    susceptible    to    expert   domination.    Like   Durham,    the 

ALT    test    demands   a    'mental    disease'    as    a    condition    of 

non-responslblllty.    And    the  Court    today  holds   that   the 

definition   of    'mental    disease'    announced    In   McDonald 

will    be    applicable    to    "he    iLI    test.    Nevertheless, 

Brawner's    discussion   of   the    term    suggests    at  least   a 

partial    erosion    of   the   McDonald    view   that    'mental 

disease'    is    a   legal    concept,    and    that    'nelthe   r   the 

court   nor    the    Jury  Is   bound    by   ad   hoc    definitions   or 

concl'jelons    as    to    what    experts    state    is    a    disease  or 

defect.'    114   U.S.i-pp.D.C.    1?0,    I2A,    312  ?.    ?d  867, 

851    (1962). 

"7ne   Court   today  asserts   that   It  has  rejected 
'    suggestions    to    adopt   a   rule    that    disentangles   the 
Insanity    defense    froTS    a  medical   model,'    and    ad:1s    that    a 
successful   responsibility  defense  rsjst   be   predicated 
on    the    existence   of   an    'ascertainable    condition 
characterized    by    "a   broad    concensus    that    free   ■will 
does  not    exist."    '    Majority  opi-ion    at    995»    I    fear 
that    counsel,    the    experts,    and    the    trial    courts   will 
view   that    requirement   as   a   delegation   of    sweeping  new 
authority    to    the   medl  Tal    experts, 

•'Of   course,    the   Court   does   point   out   that   a 
defendant   can   make  a   broad   presentation    to    the    Jury, 
offering   all    of    the    evidence,    even    if  not    strictly 


_-iv;nt    some    defendants    fro3  taking   any    evidence   at 

all    to    the    Jury  on    the    issue  of   respcn sibili ty.    The 

rcver    to   open    and    close    that  barrier    is    effectively 

delegated    to    the   psychiatric  exTertz, 

*We   can    only    speculate    on    the    impact   of   this 
recuirement,    but    it    seems  likely    to    produce   very 
sub~Tantlal    distorl  tiin  3    of   the   process.    First,    it 
focuses   attention   on    an    entirely   irrelevant    issue. 
If   adefendant   is   prepared    to    present    evidence   that 
his  mental   or    emotional    processes  and    benavlor   controls 
vers    in    fact    iapairsi,    it    is  not   clear   why   anything 
5:10  Jld    turn   on    the    experts'    view  of   his    condition    in 
trie   abstract. 
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"Second,    the   requlreaen  t   obliges    the    defendant 
to   make   a   vastly   greater    showing    to   have    the    Issue  of 
responsibility   submitted    to    the    Jury   than    to   have    -^.ny 
other   Issue    submitted.    Ve   held  many   years   ago    that 
'sanity   is   an    "essential"    Issue   ^vhlch,    if   actually 
litigated   -    that    is,    if   "some   proof   is   adduced"    tending 
to    support    the    defense   -  must    be    submitted    to    the    Jury 
under    the    guid9nce  of   instructions.'    Tatum   v.    United 
States,    88  U.S.    Apn.D.C.    3b6,    389,   190  ?.    2d  6l2,   615 
(1951)0    Conceding    'that   any   attempt    to    formulate    a 
quantitative  measure    of   the    amount  of    evidence  necessary 
to    raise    an    issue   can    produce  no   more    than    an   illusory 
defini teness, '    we   pointed   out    that    '    so   long   as    there 
was    some    evidence   relevant    to    the    issue     ****    the   credibility 
and    force   of   such    evl-ience  mus"    be    for   the    Jury,    and 
cannot   be   matter   of  law  for   the    decision   of    the    court,' 
88   U.S.    Aao.D.G.    at   390,   190   ?.    -^d   at  616,    quoting   from 
Kinard   v.    United    States,    68   Apn.D.C.    250,    253,    25-^, 
9b   ?.    2d  522,    525-5?3    (1958).    As   I   read    the    Court's 
opinion,    a   defendant   who    can    Introduce    'some    evidence' 
that  his   capacity    to    control   his    behavior   was   in    fact 
lapairsd    cannot    take   the    responsibility   issue    to    the    Jury 
unless  he   can    also   offer,    should  the    aueStion    be    put   in 
issue, ' convincing   evidence'    that   he    is    suffering   from   a 
medlcally-recognize'i    condition    characterized   by  a   broad 
concensus    that   free   will    does  not    exist. 

"Still, the    greatest   difficulty    is   not    that    the 
requirement    shifts   attention    onto    an    extraneous   Issue 
or    that    it   Imposes   an    unwarranted   obstacle    to    the 
presentation   of   an   affirmative    defense.    Those    difficulties 
could    be    tolerated    If   the   requirement   of  a    'broad   concensus 
that    free   will    does  not    exist'    reflected    the   Court's 
effort    to    achieve    some   Important    purpose  of    the   responsibility 
defense.    At  no    point  in   its  opinion    does   the   Court   explain 
■why    the    boundary  of  a  legal    concept   -    criminal    responsibility   - 
shj3uld    be  marked   by  medical    concepts,    especially   when    the 
vsilidlty  of   the    'medical   model'    Is    seriously   questioned 
by   sea  9    ealnent    psychiatrists.    Nor    does    the    Court    explain 
waaT    it  leans    by    'convincing    evidence'    of   the    existence  of 
a    'bread    concensus.'      If   five   psychiatrists   are   prepared    to 
assert    that  a   particular   condition    does    tend    to    Impair 
free    will,    how  many   nsycalatris ts  must   be    willing    to 
testify    that    it   does  not      have    such   an    effect   before    we 
can    preclude   a  responsibility  defense  on    the   sround    that 
there    Is   no    'broad    concensus      that    the    defendant's   condition 
tends   to    impair   free    will.    How  many   psycrilatrlsts  must    be 
convinced    that   a   particular   condition    is    'medical'    in   nature 
before    a    defend   nt   will   be   nsmltted,    within    the    confines  of 
tr.e    'medical   model'    to    predicate    a   resnon  siolll tv   defense 
on    such   a   condition. 
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"The   Court    similarly   fall<^   to    explain   how  medical 
experts    can   be    expected    to    provide    information   about    the 
Impairment  of   free   will,    when    free  will   would    seem    to    be 
a   philosophical    and  not   a  medical    concept.    If  psyciaiatrists 
will    be   required    to   frame   their   testimony   in    terms  of 
this  non-medical    concept,    then    the   Court   will  have 
resurrected  M'Naghten   with  one  ironic    twist.    Under 
M'Naghten,   medical    experts    effectively   answered  moral 
and  legal    questions,    and    cloaked    the    answers   in   medical 
terminology.    The   Court  now  seems    to    ask   experts    to   make 
moral    and  legal    determinations   about    the   nature   of  an 
exculpatory   condition,    and    invites    them    to    state    their 
conclusions    in   non-medical    terms, 

"   It    Is   possible,    however,    that    the   Court's   reference 
to    free   will    is  not    intended    to    carry  moral    or   philosophical 
Implications,    but   is   nothing  more    than    a   short-hand    for    the 
component  of   the  ALI    test   which  refers    to    substantial 
canaclty   to    conform   conduct   to    the   requirements  of  law. 
If   so,    it   is  unclear  why    the   Court  omits  reference    to    the 
seconl    component  of   the    All    test:    namely,    the    capacity    to 
appreciate    the   wron^-fulness   of   conduct.    Is    that  omission 
premised   on    a   determination    tha~    the    cognitive    element    is 
irrelevant    to    respoLsibili  ty?   Or   does    it  mean,    perhaps, 
that    the    element  of   cognition    is    subsumed    within    the 
concept  or    behavior   control?    See   United    States   v.    Currens, 
290  if.    2d  7bl,    77*    (3d   Clr.    196l).    These   questions    and   others 
which  are  no  less   extraneous   to    the  Question   genuinely   in 
Issue,    will  have    to   be   answered   in    the   course  of  applying 
this  new  requirement. 

"    Of   course,    the    fact    that   the   requirement   is 
Illogical,    um-deldy,    and   an   invitation    to    expert   domination 
does  not  necgssarlly  mean    that   it   sholld  not  be    adopted. 
I    suggested   in   a  recent  opinion    that  adoption  of  an    explicit 
medical   model   may   be    the   only    available  means   of   fending  off 
a  number  of  difficult  questions  concerning  our  handling  of 
a   dangerous   defendant   who   has   been    found  not  guilty   for  lack 
of  responsibility,    but   who    cannot   be   committed    to    a  medical 
institution    for  medical    care.    In    that    same   ooinion    I 
oatiined    several    alternative    aporoaches   and   attem^^ted    to 
pcLnt  DJt    tae    advantages   and    disadvantages  of   each.    See 
United  States  v.    Alexander  &  Murdock,    152  U.S.    Apn.D.C. 

at  ,   i^TL   P.    2d  923   at  960-965    (April    21,   1972).    But    the 

Court   does  not  disclose    the  reasoning    that    underlies   its 
adoption   of   the  medical  model.    Nor   does  it   provide   any 
indication   of  the   purpose   of   this  limitation  on    the   legal 
ccncept  of  responsibility.    The    disadvantages  of   clinging 
to    a  medical   model    are    shouldered   without    acknowledgment   or 
3:c~l  anatlDn .    '(fhat    does    emerge    cle'^rly    from    the   Court's 
crlntcn    is    that   we   have   now   turned  over    to    the    experts    a 
substantial    part   of    the    inouiry,    without  making   clear  why 
expert    domination    in    this   context   -    as  opposed    to    tie 
context  of  productivity  -    is   unobjectionable." 
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Judge   Bazelon  next    turned  his  analysis   to    consideration  of  the 
advantages   of  a  rule    that    instructs    the    jury   to    acquit   the   defendant 
If  he   cannot   justly  be   held   responsible.    Brawn er,      471   P.    2d   at 
1030-1034. 

He   noted    initially    that    "    The    effort    to    preserve    the    jury's 
from    encroachment   by    the    experts  must    begin   with   a    clear    understanding 
of   what    that    function    is."    (471   ?.    2d   at  IO3O), 

"In    determining   the  responsibility  issue,*  Judge  Bazelon 
continued.    Ibid.,    "a    jury  has   two    Important    tasks: 

"In    the    first  place  it  measures   the    extent    to   vhich 
the    defendant's  mental    and    emotional    processes   and 
behavior   controls   were    impaired   at    the    time  of   the 
unlawful    act.    The    answer    to    that   question    Is    elusive, 
but  no   more    so    than   many  other   facts    that   a    jury  must 
dtind   beyond   a  reasonable   doubt   in   a   criminal    trial, »*♦ 
The   second    function    is    to    evaluate    that    impairment   in 
ligni:  of   community    standards  of    blameworthiness,    to 
determire   whether    the    defendant's   impairment  makes   It 
unjus"    to   hold   him    responsible.    The    jury's   unique 
qualification    for  making   that   detemina'clon    justifies 
our  anusual    deference   to    the   jury's   resolution  of   the 
issue   of  responsibility.**    (United    States   v.    Eichberg, 
142  U.S.    Apo.D.C.    110,    11-^-115,    ^39    ?.    ?d   620,    624-625 
(1971)    (Bazelon,    *^.J.,    concurring). 


In  his  view,    the    essence  of   the    jury's  function    is   "the    evaluation 
:he    defendant's  impairment   in   light  of  community   standards   of 

s."    {4ul    P.    2d   at  1030).    He   quoted    the  majority  opinion 
this    effect   (cuoting  471   ?.    2d  at  988).   He   further 


in   Brawner   to    this    effect    (cuoting  471   ?.    2d   at   988).   He    further 
quoted   from   the  majority  opinion    as   follows   (471   F.    2d  at  1031, 
quoting  from  majority  opinion,   439  ?.    2d  at  982): 

^e    doctrine  of  criminal   responsibility   is   such   that 
there  can    be  no    doubt   'of   the   complicated  nature   of   the 
decision    to    be   made   -   intertwining  moral,    legal,    and   medical 
jadgtTBnts.'    ***  /j/ury  decisions  have   been   accorded   unusual 
deference    even    wnen    they  have  found   responsibility  in    the 
face  of  a  powerful   record  with  medical    evidence  uncontradicted 
pointing   toward    exculpation,    -^he    'moral'    elements   of 
the    decision   are  not   defined   exclusively   by  religious 
considerations   but   by   the    totality  of  underlying 
concentl ons  o f   ethics   and    justice   sh ared   by   the    community^ 
as    expressed   by    its    jury    surrogate. 'TSmphasis   added) 
~l\ij  Judge  Bazelon/citation  s  omittedT." 
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Judge    Bazelon's   rathe  r   despairitis-   conclusion   was    that    the 
Jur7  may  well    be   so    befuddled  by   the  new  rules   that    It  will 
reject   all    concept    that   anyone   can   apply    the    tests    for   insanity 
meaningfully    (including    the    experts)    and    that    it   will    therefore 
determine    the    Issue  on    what   it    feels    to   be    "Just."    That    this  may 
open    the    door   for   community  standard-?   that   reflect  hysteria  and 
over-reaction    to    such    cases   as  HicnKLey   and   Hinckley's   acauittal 
does  not    seem    to   have   been    faced   adequately    by   Ju-ige    Bazelon.    The 
question    which  his   criticism   of    the   majority   Brawner   rule    (and 
therefore    the    A.L.I,    formulation)    presents    is    >,-hether  limitation 
of    the   medical    testimony  of  experts    In    the  manner   which  H.R.    7259 
would   Imnose    does  not  leave    the   Jury  without  any  guidelines   at   all, 
medical,    moral,    ethical   or   those   of   "Justice?    and    thereby  mask  what 
is   ultimately  an   appeal    to   community   prejudice,   hysteria  and   passion. 
Such   subjective    terras   as   "ethics"   and    "Justice"  may  well  hide  an 
aptieal    to    racisa,    class    bias,    ethnic    nrejudica,    or  other   isper^ii  ssible 
bases   for   supnorting   a    conviction    even    where    the    accused    Is  not 
responsible    for  his/her   actions   in    the   view  of  medical   and    psychiatric 
model s* 

Our   corcem    in    this  regard   is   founded    souarely  on   Judge 
Bazelon's    for^-iation   of    the    issue    (-^^71    ?.    2d    at  1031-1032): 

"Against    this   background,    it    is   clear    that  Durham 
focused    the    Jury's    attention   on    the   wrong   question    -   on 
the  relationship   between    the   act   and    the    impairment   rather 
than   on    the   blameworthiness  or    the    defendant's  action 
measured    b/  prevailing   community    standards. If   the   ALT 
test    is   Indeed   an   improvement,    It    is  not   because   it 
focuses   attention   of   the    right   question,    but   only   because 
It  makes   the   wrong  question    so   obscnne    that   Jurors  may 
abandon    the  effort   to   answer   It  literally. 

"Instead  of  asking  the    Jury  whether   the    act  was 
caused    by    the    Impairment,    our  new  test   asks   the   Jury   to 
wrestle  with   such   unfamiliar,    if  not   Incomprehensible, 
concepts   as   the    capacity  to   appreciate    the   wrongfulness  of 
one's   action,    end    the    capacity   to    conform  one's  conduct   to 
the  requirements  of  law.    'i-'he   best  hope    for  our  new   test    is 
that   Jurors  will   regularly   conclude   that  no   one-   Including   the 
experts   -    can    provide   a  meaningful    answer    to    the  questions 
pcsed    by    the    ALI    test.    Vnd    in    their    search    for  some    semblance 
of  =-n    intelligible   standard,    they  may   be   forced    to    consider 
wnather   It  would   be    Just   to  hold   the   defendant  responsible 
for  his    action. By   that    indirect    anproach,    our  new  test  may 
lead    Juries    to    disregard    (or   at   least    depreciate)    the 
conolusory   testimony  of   the   axperts,    and    to  make    the 
'intertwining  moral,   legal    and  medical    Judgments'    on   which 
the  resolution   of   the   responsibility  question   properly   depends. 
I'he  Co'-:rt*  3  own   opinion   hints   at    this   approach,   maintaining 
taat    '_/t/here    is   wisdom    in    the   view   that   a    jury  generally 
understands   well    enough   that    an    Instruction    composed    in 
flexible    terms  gives   it   sufficient  latitude   so    that,    without 
disregarding  the    instruction,    it   can    provide    that   application 
of    the    instructions  which  harmonizes   with    its   sense    of 
Justice.    The  ALI   rule  generally   communicates   that  meaning.' 
Majority  opinion  at  9a»-909. 
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"The   Court's   approach  may  very   well    succeed   and 
encourage    Jurors    tolook  behind    the    testimony  and   racommenda- 
tlons   of   the    exuerts.    But,    as   I   have    tried    to    demonstrate 
above,    there    Is   also    a   slgnlflc^nx   possibility   that   our 
new   test    -.rtll   leave    the    power  of   the    experts   intact   - 
or    even   make   possible   =ji    enlargement   of    their   Influence. 
In   my  opinion,    an    instruction    that    tells    the    Jurors 
candidly   what    their   function    is,    is    the    Instruction 
most  likely    to    encouraa-e    the    Jurors    to    resist    encroachments 
on   )tat    function.    In    Itself,    that  might    nat    be    sufficient 
Justification    for  adopting  such  a    test   if   it  were   clear 
that    Its   adoption    would    entail    substantial    costs   as   a 
necessary  by-product,    But   I    am    unaware   of   any   costs 
that    comoel    us    to    ado-Dt   instead    the    _\LI    test,    :vhic'n 
.offers   so   mucn  less   promise    of    dealing   with    the   nroblems 
that   initially   brougnt    this    case    to   our  attention. 

"Our    instruction    to    the    Jury   slyould   provide    that    a 
defeniar-    is  not   resnorsible    If   at    the    time   of  his   un_lawful_ 
coni'jcx  his  mental    or    emotioTial    •jrocesses   or    b ehavior'  "" 

^control;    were    irspairq'J    to    such    an    ex-.eryz    th  a  t   he^c  -^r;  e  o  t 
JusTly    25    neld   resoonsicle    for  his    -.ct"." Tais    test    wloul d 
ask    the    psycaiatrist   a    single    question:    what    is    the  nature 
of    the    impairment   of    the    d  efer.d  =-n  t '  s  mental    and    saotional 
processes   and    behavior   controls?   It   would   leave   for    the 
J^ry    the   question    whether    that   Impairment   Is   sufficient    to 
relieve    the    defendant   of  responsibility   for   the    particular 
act    charged. 

"The   purpose    of    tats   proposed    Instruction    is    to 
focus   the    Jury's   attention    on    the   legal    and  moral 
aspects   of   criminal    responsibility,    and    to    make   clear 
■w^y    the    determination   of  responsibility   is    entrusted    to    the 
Jury   and  not    the    expert   witnesses.    T  hat,    plainly,    is   not 
to    say    that    the    Jury    should    be   cast   adrift    to    acquit   or 
convict    the    defendant   according   to    caprice.    The    Jury   would 
cot   be    instructed    to    find    a    defendant   respon<;lble    If    that 
seems    Just,    and    to    find   him   not   responsible    if   that    seems 
Jus-.    0  n    the   contrary,    the    instruction   would   incorporate 
the   very   requirements   -    impairment   of  mental   or   emotional 
prrcessss    and    behavior   controls   -    that   McDonald    established 
as   prerequisites   of    the  responsibility   defense.* 
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(5)    Rejoinder  of  Majority   In   Brawner  Decision    to    Criticism  ot 

Opinion   Relating    to   Role  of  Sxaerts   by   Judge   David    Bazelon;      The 
majority  of    the   D.C.    Circuit   rejected   Judge  Bazelon' s   criticism 
of   the    Brawn er  rule  insofar  as   it  purportedly  continues   the    supposed 
dominant    rule   of   the    exnert    (i.e.,    psychiatrist   and    psychologist). 
The  majority  responded    to   Judge  Bazelon' s   crltiaue,    as   follows 
(471    ?.    2d   at  1006-1007): 

"".    The   goal   of  avoiding  undaa  dominance  ojf   the    Jury 
by    expert   testimony   does  not   require  ostrich   disregard 
or    the   key   issue  of  causality.    That  issue,   however,    is 
focused  more  meaningfully,    for   both   expert  and    Jury,    by 
asking  whether   the  mental    disease  or  defect   resulted    in 
lack  of    substantial    capacity    to    control    the    behavior    in 
question   or  appreciate    its   wrongrulness.    The   question   is 
differently   put   under    Lrurham    and    the    dlfferce   has   proved    to 
be   both  confusing  and    significant.    The    issue    today  is    not 
>rtiether    this   confusion    could  or   should  have    been   foreseen, 
but    whether   it    shall    be    corrected.    The   rule    contemplating 
expert    testimony   as    to    the    existence   and    consenuence    or   a 
mental    iisaase  or    defec:   is  not   to   be    construed   as  permission 
to    testify   solely   In    Terms     ox    expert    conclusions.    Our 
Jurisprudence   to    the   contrary   is   not   undone,    it   is  rather 
underscored.    It   is    the   responslDlllty  of  all    concerned, 
expert,    counsel    and    Judge   -    to    see   to    it    that   the    Jury 
in    an    insanity    case    is    informed   of    the    expert's   unaerlying 
reasons  and    approach,    ana   is  not   confronted   with  ultimate 
opinions  on   a    take-1 t-or-leave-1 t   basis.    The    Appendix    to 
Vasaington    is    useful    In    this   regard  -    assuming   appropriate 
modification  of   the   third   paragraph,    which   uses   the    'proauct* 
term.    It   clarifies    the    respective   roles   of   the   legal    and 
medical    professions,    .and   perhaps  helps   achieve    the   goals 
envisaged   by   Sir  James    Pltz-James   Stephen:    'I"    dealing   with 
matters   so   obscure    and    difficult    the   two   great   professions 
ought  rather   to    feel   for   each   other's   difficulties   than    to 
speak  harshly  of   each  other's    shortcomings.* 

"The   Appendix   to   Washington    still    stands   In    effect, 
although  V9   do  not  retain   Washington    insofar   as   it  reflects 
the   'Sfa'n'.rgton    rule,    and   we  permit   testimony   by    the    expert, 
and    rrf 93- examination,    on    the    causal   relationship   between 
the  sental    disease   and    the    existence   of    substantial    capacity 
for    co-trol    (and    knoVledge)    at    the    time   of    the    act.    The 
Jury  -(Till    consider  this   testimony  under   the    instruction  on 
need    to    acquit    if  as   a    result   of  mental    disease   or   defect 
there    is   a  lack  of   substantial    capacity    to    control    the 
behavior   in   question    (or   appreciate   its    wrongfulness).    We 
think   this    sufficiently  communicates    to    the    Jury    the    kind 
of  hard   question    it   is    called    upon    to    decide,    and    the 
instr-joti^ns   will    make    -^lear    that    the    J'Jry    13  not    foreclosed 
by  opinions  of   exoerts,    Tne  experts  add    to    perspective, 
without    governing   decision.    The   law  looks    to    the    experts    for 
input,    and    to    the   Jury  for  outcome." 

We    consider   at   a  later  point   whether   this    approach,    i.e.,    careful 
instructions    to    the    Jury    similar    to    those  articulated    by    the 
D.C.    Circuit   Court  of  Appeals   in    Yashlngton,    supra,    will    adequately 
™eet    the    problem   of   clalmad    domination    of    the    Jury   by    the    experts 
(we    note    that    there    would    be    experts   on    both    sides, with    different  views). 
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5 •    Position    Taken    A3    to    Bxoert   Witnesses   InSecond   Circuit   Court 
of  Appeals  ~ 

The  position   of   the   Second  Circuit  Court  of  Appeals   with  respect 
to    the    insanity-    defense    is    set   forth    In   United    Stktes   v.    Preeman. 
357   P.    2d  606    (5d  Clr.    1966). * 

In    this   case    the   insanity   defense   wa   s  raised   with  respect    to 
a   charge  of   selling  narcotics.    Defendant   had    been    comrlctsd 
before   a   district    Judge    sitting  vlthout   a    Jury.    The   Second  Circuit 
ruled    that   a   person    Is    not  responsible    for   criminal    conduct   If  at   the 
time  of  such   conduct,    as    the   result  of  mental    disease  or  defect 
he  lacks   substantial    capacity    either   to   appreciate    the   wrongfulness 
of  his   conduct  or   to    confora  his   conduct   to    the   requirements  of  the 
law. 

The  Second  Clrouit,  In  adopting  this  formulation  of  the  A.L.I, 
rule  In^lts  ?r3^man  decision  noted  the  criticisms  sade  of  the  D.G. 
Circuit  g  decision  in  Durhaa.  sapra  with  resnect  to  the  dominance" 
of   experts.    It  stated   in    this   regard    (357  P.    2d   at  621 -622): 

Th9  30st    significant   criticism   of   Durham,    however, 
is    that    it   falls    to    give    the    fact- finder   any   standard    by 
which    to   measure    the    com-etency  of    the    accused.    As   a   '•esult 
pspnlatrists   when    testifying    that   a   defendant    su^*i*-red    from 
■=■      mantai    disease  or   defect'    In    offset    usurped    th°    Jury's 
function.    This   problem   was    strikingly   illustrated   in   1957, 
when   a    staff   conference   at    Vashlnston's   St.    511zab°th's 
Hospital    reversed    Its   previous    determination    and    r=olP3sifled 


considered  responsible  were   now  to   be   acaul ttedr~ilocker 
T-To^^l^f^   States,    110  U.S.    App.D.C.    41,    288  P.    2d   853,    86O 
U961J    (Burg   er,    J.,    cnncurring).    It    seems    clear    that    a 
test   which    permits    all    to    stand  or   fall    upon    the  labels   of 
classifications    employed  by   testifying   psychiatrists  hardly 
affords   the   court    the  opportunity   to    perform    its   function 
of  rendering  an    Indepe  ndent  legal    and    social    Judgment. ♦♦ 

i„    i"^    S'^-'-^;?-   ^y   ^^   ^^   adopting    the   A.L-I.    test   as   controlling 
1^^^%   35Cona   Circuit,    the    court    continued   In    Pregman.    supr? 
(■357   ?.    2d   ar  c22-6?5):  ' ' 

^,  "-^s   gravamen    of   the  objections   to    the  M'Naghten    Rul<=9 
13^  -nat    taey   are    not   In   harmony   with  modem   medical    science 
vc.pa,    £5   we   have    said,    is   cpnosed    to    any    concent   which 
d.vides    tne  mind    into    sPearate    compartments  -    the   intellect, 
-ne    amotions   and    the   will.    Tae  Model    Penal    Code   formulation 
views    .he  mind   as   a    unified    entity   and    recognises    that  mental 
disease    or   defect  may   impair   its    functioning   in  nu-n=>-ous~'ways 
-ns   ruis,    moreover,    reflects   a:*arene33    that    from    the 
perspective   of   psychiatry   absolutes  are    ephemeral    an^l 
paduatlons   are    inevitable.    By    employing    the    tellins-   word 
substantlla      to   modify    'incapacity',    the   rule    emohasizPs 
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also     unnecessary.  Tbe    choice  of   the  word    'appreciate,'    rather 
than      'know'    in  the  f  irst   branch   of  the    test   also  is 
significant;    mere    intellectual    awareness    that    conduct    is 
wrongful   v-tien   divorced   from   appreciation  or    understanding  of 
the   moral   or  legal  import   of    tehavior,    can   have    little 
signiTi  cance. 

"\'/hile   permitting    the   utilization    of   meaningful 
psychiatric    testimony,    the  American  Law   Institute   formulation, 
we    believe,    is   free   of    many  of    the   defects   which  a  ccompanied 
Durham.    -Although    it    eschews   rigid    classification,   the    Section 
is   couched    in   sufficiently  precise    terms   to   provide    the    jury 
with    a   workable    standard   viien  the    judge    charges   in   terms 
comprehensible    to    laymen.  Expert    testimony,    in  short,    will 
be    admissible    whenever    rlavant    but    always    as    expert   testimony 
and  not    as   moral    or   legal  pronouncement.    Relieved  of    their 
burden   of    divining   precise    causal    relationships,    tbe    judge 
or    jury    can   concentrate   upon   the    ultimate   decisions  which 
are   properly   theirs,    fully    informed    as    to    the   facts. 

"under  the   ^SBrican  Law   Institute    formulation,  an 
inquiry   based    on  meaningful   psychological    concepts    can   be 
pursued.   The   most  modem    psychiatric    insights    will   be 
available,    but    even  more    ii^por tant ly,    the    legal   focus   will 
be    sharper   and  clearer.   The   twin   branches    of  the   test, 
significantly  phrased    in   trs    alternative,    will   remove   from 
the    pale  of    criminal    sanctions  precisely   those   who   are    in  no 
meaningful  sense   responsible    for   their    actions. 

'^7e     do  not  delude    ourselves    in  the    belief  that    the 
American  Law   Institute    test   is  perfect.    Perfection    is 
unattainable   when   we    are    dealing    with  a    fluid    and    evolving 
science.  Furthermore,   we    are    aware    that    the>^ourts    of    «^ppe  al 
for   t'ne    District  of    Columbia,   Third    anJTenth   Circuit   have 
not      adopted    the    "merican   Law   Institute    test    haec   verba 
but    have" employed   their    own   language   approaching    the   objectives 
of    the  Model    Penal   Code    formulation.   As    an    illustration, 
in  tbe    scholarly   opinion  of    Chief    Judge    Biggs    in  United 
5ta-3s   V.   Curren,    supra,    tne  Third    Circuit    adopted    the 
second     branch   of  the  Model    Penal    Code    test  -    substantial 
capacity    zd  conform  one's    conduct    to   the    requirements    of   the 
law  -    but   deleted    the   first,   referring    to    'appreciation'    of 
wrongfulness.  Iihile    we   can   understand   that    Court's   reluctance 
tc   stress   the    cognitive    element    of    the   personality    in   light 
rf  M'!iashten' s   emphasis   on   that    aspect,    we   cannot   accept    its 
formulat ion:"  the    gravamen    of   psychiatric    objections    to    the 
M'llaghten  ?ules,    as   we   have    seen,    was      not    that    they    looked 
to   the    cognitive    feature   of    the    personality,    undeniably^,  a 
significant    aspect    of    tbe    cotal   r^n,    but    that    they    lookBd    to 
this    element    exclusively.      In'-^'ion   v.   United    Jtates,    supra, 
Ju.;-e    liurrah    in  his    thoughtful   opinion  adopted    3ec:;ian  I4.  .01, 
but    added   a  proposed   jury"    instruction  relating    to    tbe 
defendant's   capability    of    'kno;/ing'    what    he    was    doing:    for 
reasons    v;e   need  not    labor,    we   prefer    tte     Model    Per^l  Code '3 
use   of    'appreciate'    rather   than    'know.* 
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"VJe   believe,    in   stcn,    that    the    ^nierican  ^aw   Institute 
test    -  vj-hich   makes  no   pretention  of   being    the   ultimate    in 
faultless    definition   -    is    an   infinite   improvement    over   the 
M'Naghten  R   les  even    viien,   as    had    been   the   practice    in   the 
courts   of  this   "ircuit,    those    Rules   are    supplemented    by    the 
'irresistible    impulse'    doctrina .   All   legal    definitions 
involve   elements    of   abstraction  and    aporoximat  ionwhich    are 
difficult  to   apply    in  marginal   cases,  '■'•hs    impossibility   of 
guaranteeing   that    a  new  rule   will   alvays   be    infallible 
cannot    justify    continued   adherence    to   an   outmoded    standard, 
sorely   at   variance    v;itb    enlightened  medical    and    legal 
scholarship.     No    One    would    suggest    that    a   physician  expert 
called   to   state   an  opinion  with    respect    to   a    litigant's 
orthopedic  or   neurological    condition   should   be    restricted 
in  his    rsply  to    a    single    isolated    cause    to    the  exclusion   of 
other    reisvant    and    important    findings    and   conclusions    -   much 
less    to   concepts   developed   at    the   outset    of   Victoria's 
reign.  In  a    criminal    trial,    when   life   and   liberty   hang 
in   tbs   balance,    such  arbitrary    limitations    on  expert   and 
Jury   are    all    the    less    defensible. 

"Tie    genius    of   the    common   law  has   been   its   responsiveness 
to    changing    times,    its    ability  to   reflect    developirg   moral 
and    social  values.   Drawing    upon  the    past,    the   law  must 
serve    -  and    traditionally    has    served   -   the    needs    of  the    present 
In   the  past   century,    psychiatry   has   evolved    from   tentative, 
hesitant    gropings    in   ta 3    dark   of    human   ignorance    to    a 
recognized   and    important  branch   of   modern  medicine  .The 
outrage    of  a     frightened    Queen  has    for    too    long   caused    us 
to   forego    the    expert   guidance    that  modern   psychiatry    is 
able    to  provide.  " 

Further   explication   of  the  aparoach   taken    In    the   Second  Circuit 
Is  afforded   by  United   States  v.    Wllliaas,     AtS3   P.    Sut)p,   453, 
56    A.L_H.    ?9d.    312~(D.G,    B,D.    N.Y.    1980        ).    A.L.R.    ?ed.    used    this 
important   case   as    the   vehicle    for   a    further  annotation   as    to    the 
law  In    the  various   federal    circuits   applicable    to    the   Insanity   defense. 
Annotation:    Modem    Status  of  Test   of  CriTnlnal    Responsibility  -    Federal 
Cases,    56   A   .^..2.    Fed, 326    (1930).    Those    concerned   about   this  complex 
Issue   3ho  ;ld   rsad    tnis  annotation.  \         -, 

In    VJllLaas.    the   United    States   District  Coirt   for    the   ^astern 
District   of  5ev  York   convicted    the   defendant    for   the    crime   of 
forcibly  assajlting  an    employeee  of   the  United   St-'.tes  Postal    Service 
In    violation   of    federal    law   (13   U.S.C.S.    Sec.    Ill),    Defendant, 
coDcadedly   ^-   disturbed    Indiviiual,    as   docimented    by  many   years  of 
hospital    records,    had    shot   a   post   office    station   manager   after  he 
failed    to    produce    the    defendant's   veteran's  check.    The   court   held 
that    it    -ins  necessary    to    coricluda  on    the   basis   of   the    psycilatrlc 
evidence    tnat    zhe    defendant   wa?   able    to    appreciate    the  wron.Tfulnass 
of  his    conduct   and    to    control   his   actl-ns   at   the    tlae  of   the    assault, 
What    is    significant   for    the    instant    analysis  is    that    the    court  made 
some    concluding  remarks  on    the    evolving   standard   of   criminal    insanity, 
and  noted    that  one  must    investigate    the   general    condition   of    the 
mind   at   various    time    frames    to    discern    whether    there    is    dlajlnlshed 
mental    capacity.    The  New  Jersey   Coalition    to   Defend    the   Bill    of  Rights 
Is   gravely   concerned   with  respect   to   precisely  how  this   prerequisite 
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'In   rejecting   the  M'llaghten   rule,    the    courts   ended 
an   all   or  nothing  apnroach   to   insanity.    Yet   subseouent 
legql    tests   of   insanity   focused   unon   mental    canacity    at 
the  moment   of   the    crime   and    tended    to    ignore    the    imnlicatlons 
presented    by   historical   medical    findinss   which   indicated 
a   degree  of  mental    impairment   existing 'bo th  before   and 
after   the    commission   of   tae    offensive    act.    Essentially, 
in  locating  criminal    culpability  it    seems  axiomatic    that 
one  must    Investigate    the  general    condition    of    the    mind   at 
various    time   frames   to   discem   whether    there   is  diminished 
mental   ospaclty. 

"A  successful    insanity  defense    does  not   weigh   the 

varying  degrees  of  mental    disability.    It    is  not   sensitive 

to    the   recurring  nature  of  an    aclcnowl edged    impairment 

of   the  aiid.    Instead,    the    defense   looks    at    the   medical 

records  of   the   defendant,    but  only  in  light  of  one   noint 

In    time,    namely,    the    exact  noasnt  of   the   crime.    It   is 

submitted    that    'while    a  Ions   neriod   of  mental    treatment  may 
_.. .-,_._..._..,-_,    ...         ..  •     -■        te 

:al 

.dual 

may  have    the    capacity    to    conform  his   conduct   to    the    rsquire- 
nent-  of   the   law,    but    a  history  of  dental    t)robleas  may 
In'flcste    tne   practical    incapacity    to    take    into    acoounv 
the   relevance   of  t.ie  law  in   formulating   intentions   and 
assessing  conduct. 

"it    is   well    established    that    those    adjudsred   in'^ane 
do   not   stand    trial    because  of   the   absence   ofcriminal 
guilt.    It    is  not   a    Justification    for    excusing   a  harmdoer, 
but   it   is   an    acceptance    that    those   who    are    legally    insane 
demonstrate   diminished   culpability  and    reauireB^medtcal 
treatment.    Treatment    is   proffered    because   of   the    belief 
that  medical    assistance   can    transform    the    defendant's 
penchant   for    Irrational    behavior   into    rational    conduct. 
Yet  a   defendant  with  mental    impairment   or   diminished 
capacity  who    is  deemed    to   be   legally   sane   at    the  moment 
of   the  crime    is  generally  foreclosed    from    such  medical 
co=-5l  ttcent,    even    though   the    defendant's  mental   history 
besoeaks   a   need    for    treatmert.    In    a  humanistic    society, 
iioTraT=r,    such  needs   can   not   be    ignored. 

"A     black  and    white   aprjroach    to    a    defense   of   insanity 
rezlects    the    class  of   defendants   v/ho    are    tempor-^^rily 
impaired,    who   have    a  history  of  psychiatric   problems,    but 
who    could    amreciats    the    wrongfulness   of    their   conduct   at 
tne    ex^ct  nionent  of   the    crime.    The   tyne   and  length  of  prison 
"onfinement    for   such    defendants  may  have   no    relationship 
to    their   psychiatric  needs.    I''  our  aim    is    to   protect    the 
welfare   of   society,    we    should    be  more    sensitive    in  locating 
the   critiinally  responsible    defendant.    There    should  not   be 
=    rigid    dichotomy    between    sanity   and    insanity,    but   an 
inquiry  into    the   degree  of  diminished   capacity  of  a   particular 
defendant   in   light  of   all    the    relevant   medical    history   so 
that    proper  medical    treatment   en    be    provided. 
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"Further,    In    deternlning   the    degree  of  crimlcal 
responsibility   whlcia   should    attach    to    the    wrongdoer. 
It    is   relevant    to   ouestlon    whether    the   mental    disability 
still    exists  oris   likely   to    recur.    Individualized 
treatment    should    be    given   in    certain    cases   so    that    the 
defendant    can    1  earn    to    control   his    conduct   and    to    take 
Into    account    the    relevance  of   the   law  in    formulating 
his    intention?.    In    tnls   way,    society   is   protected   as 
long   as    the   precise   Units    which  must    be    placed   on    the 
defendant  are    defined. 

"The    difficulty  lies    in    pinpointing   the   exact 
boundary   between   mental    soundness    and   mental   disorder, 
criminal    responsibility    and   criminal    incapscity.    As 
psychiatry    becomes  more    precise,    the  legal    standard  of 
criminal    responsibility    should    tak?  notice  of  less 
extreme    deviations   from    the  norm.    Specifically,    the 
alleged    def°ct  must   be    examined    in   light  of   the    totality 
of   the    defendant's  personality  and   medical    background 
in   order    to    determine    whether    the   mind   was    so    impaired 
as    to    Interfere    with    the   ability   of    the    accused    to 
ra-lonally    control   his    conduct  or    to    grasp    the    relevance 
of   "The  law   to   his   conduct.    The    Incuiry    thus    envisions 
the   nossibillty   of   a  mental    disorder   which   -i-wuld   negate 
criminal    responsibility    even    where    the    defendant    knew 
the   nature    of  the    act    and   had    the    canacity    to    conform 
his    behavior    to    the   law.    Most    significantly,    tae    law 
must    become    aware    that    an    individual   may  be   lerally 
sane    at    the   moment   of   the    commission    of   the   crime   and 
yet   possess    such    diminished  mental    capacity  as    to 
necessitate  medical    commitment, 

"    The    difficulty,    however,    in    adopting   any   standard 
of   criminal    responsibility   is    that   between    the    extreme 
cases   of    the  raving  lunatic   and    the  man   of   perfectly 
sound    understanding    is    every   degree  of  mental    capacity. 
Those    who    are  mentally   impaired   are  not    easily  discerned; 
they    are   not  limited    to    the    eccentric   madman,    T   Thus, 
the    consequent  struggle    exists   to    Identify   the   true 
capacity  of    the    Individual, 

"The    facts,    however,    as   presented    to    the    court. 
Indicate    that    defendant    possessed    substantial    capacity 
to    appreciate    the   wrongfulness  of  his    conduce   -^nd    to 
conform   his   conduct    to    the    requirements   of  law  at    the 
zioment   of    the    commission   of    the    crime.    Thus, in   light 
of   the    court's    findings  of   fact   and    conclusions    of  law, 
after   a    thorough    examination    of    the   hospital    records 
and    testimony    elicited    during   trial,    the    court    finds 
defendant   Philmore    Tfl-lliams   guilty  of   violating 
Title  13,    Section   111,    of    the   United    States  Code." 
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I'hese    "Concluding  Remarks  on    the    Standard   of  Insanity"   by 
Federal   District  Court   Judge   Costantlno   are,    of  course,   obiter   dicta. 
The   Issue  of   diminished   responsibility  was  not.    In   actuality,    relevant 
to   his    eventual   holding,    as   trier  of   fact   as  well   as    judge  of   the 
applicable   law,    since,    in   any    event,   he  found    the   defendant   sufficiently 
sane   to   be  held   criminally  liable    for   the    crime  of   forcibly  assaulting 
an    employee   of   the    United    States  Postal    Service. 

Judge   Costantlno 's  remarks  are,    however,    of  major  laportance 
to    the  Congress  which  has   the    power:'    to    enact  legislation   to    deal 
with   the    Issues  which  he   there   poses.    Those=  rematks   well   expose 
some  of   the    difficulties  of  legislating   In    this   complex  area  of    the 
law.    It   Is    true    that    there    Is  a   spectrum   of  mental    capacity  ranging 
from    the   demented   person   -vho    chokes   the   neck  of  a   child   thinking  he 
is    squeezing   a  lemon    to    the   person    who   has    some    psychological    quirks 
(as.    Indeed,    most    people   do)    but    would    be   held    sane    under   any    test 
for  Insanity  -  M'Naghten,    Durham,      Brawn er,    the   pure   ALT  or  Model 
Penal   Code    formalatlon,    or    rns    variation    sought    to    be    Introduced    into 
federal    criminal  law  by  H.R.   7259. 

Judge  Costantlno' s  comments  raise  a  dlfferert,    and   perhaps 
equally   laportar;t   issue,    howevar,    dealt   with   in    that  part   of  H-H. 
7259,    designate:   as  Chapter  313   -  Mental   Incompetence,    Wiat,    precisely, 
are    the    courts    and    society    in   general    to    do    with    the   accused    individual 
who    suffers   froi    diminished  mental    capacity   and    therefore    diminished 
culpability?    7ney   clearly  need  nedicai    treatment. 

It    is   clear   that    the    psychiatric  profession,    in   genera^,    is 
deeply   concerned  over  an   Issue  hidden    in    this   problem,    Wha*.   happens 
if  a  person    is   acquitted  by  reason   of  cental  illness,    is   sent   to 
a  mental  Hospital    for   treatment,    and    subsequently   discharged   as 
sufflclem-cly  cured    to   be    able    to   return    to    the   general    society? 
The   issue   of  potential  or  actual    dangerousness    is   deeply  Involved 
here?   So    too   is   the  interrelated   issue  of  whether   psychiatric    science 
yet  has    the    tools    to    evaluate   potential    dangerousness   adequately.    The 
reverse    side   of   the    dilemma   is    eoually   difficult.    There   will    be   a   species 
of  preventive   detention   and    clear  violation  of  both    substantive   and 
procedural    due  process  of  law  if  a  person   is   kept    in   a  mental 
hospital    too  long  because  of  an   unfounded   and    unproven    fear  of 
future    "dangerousness."   We    shall   deal    further  with    this   difficult 
problem  at    trie  later  part  of   tils   study   when   we    deal   with   the    proposals 
in  H.5.   7259   for   dealing     with  Mental    Competence   (Chapter  313). 
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4.    Position    Taken    A3    to   Expert  Witnesses   ln_  Third   Circuit   Court 

£f_Ap2^eal3    rpHtted   St-^tes   v.    Curren.    g90  P.    ?d   751    (3rd  Gir.    1961 ); 

The    Third   Circuit   Court  or   Appeals    (governing  New  Jersey) 
has   adooted   a  modified    version   of    the    A.L.I,    test   of  criminal 
responsibility   which    takes   Into    account   only    the  volitional 
aspect  of    the    A.L.I*    test.    United   States    v.    Currens,    290   ?.    2d 
Ybl    (3*d   Clr,    1961).    Currens    Isolates   the    defense  of  insanity 
to    the    defendant's   capacity    to    conform  his   conduct    to    rhe 
requirements  of  law  -    and    ignores   the    element   of   cognitive 
capacity,    his    ability    to    appreciate    the    criminality   of  his 
conduct. 

In   Currens,    suorS,    the    Third   Circuit    apriroved    the    following 
formula   as   tne    test    for   criminal    responsibility:      The    ;;-jry  must 
be    satisfied    tnat    at    the    tlr^e   of   commttttng   the    prohibited   act 
the    defendant,    9s   a  Besult  of  mental    disease   or   defect,    lacked 
substantial    capacity    to    conform   his   conduct    to    the    requirements 
of    the  lax  which   he    is   allged    to   have   violated.    This    formulation 
borrows   part  of    the    A.L.I,    test,    but   rejects    that   portion    of   the 
latter    tes"   wnfcch    deals   with    the    defendant's    ability    "to    apnreciate 
the    crimirallty  of  his   conduct".    Tae    'ihlrd  Crcult   argues    that 
The  latter  formulation  overemphasizes   the    cognitive    element   as 
Is,    In    actuality,    little   more    than    surplusage.    It    stated    that   In 
its   view   the    cognitive    element   would   rarely   be    significant.    It 
did    inaicate    its    full    agreement   with   the    second    TDaragraph   of 
the    ALI    test,    excluding   from    the    terms    "mental    disease   or    defect" 
abnormalities  manifested   only   by   reoeated    criminal    or  antisocial 
conduc  t. 

For  other   Third   Circuit   decisions,    see:    United   States   v. 
Austin.        533  P.    2d   079   (3rd   Clr.   1976),    cert.    den.    429  U.S. 
1043,    50  L.JJd.    2d  750,    97   S.Ct.   746   (       1977  ),    and   United 

States   v.    Bttorre.      387  ?.    Sun-.    5a2    (B.D.Pa.    1975)    (following 
the   criminal    test   set   forth    in  Currens,    sunra. 

Other  Circuits  have   been   critical  of   the  Curren    formulation. 
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5.    Position    Taken    by   the  Fourth  Circuit  Court  of   Appeala  Adopting 

The   ALT    Formulation,    United   States  v.    Chan dl er,    393   If.    gd  9?0(4thCl r, 
1960) 

The    Fourth  Circuit  Court  of  Appeals  has   adopted   the    ALI 
Model    Penal    Code    formulation   of   the    crialnal    responsibility   test. 
United   States  v.    Chandler.    393   P.    2d  920    (4th   Clr,    196a). In  Chandler 
the   defendant  had   been    convicted  of  voluntary  manslaughter. 

In   adopting   the  ALI    test,    the   Fourth  Circuit  ruled    that   It 
substantially  meets  all    the   criticism  of   the   old   rules  and   remedies 
their  apparent   deficiencies.    In    the    court's  view,    the  ALI   test   avoids 
the  misunderstandings   Inherent   in  an   undiscrlmlnatlng  use  or  the 
Durham   prescription.    It    provides   appropriate    balance   between    cognition 
and   volition,      but   demands  an   unrestricted    ln^,ulry   into    the  -imole 
personality  or   a    defendant    :-*io    sumounts    the    threshold    question    of 
doubt  of  his  resDonslblllty.    And   the  Fourth  Circuit   added 
(393  F.    2d  at  926): 


prescribes  and    juries  aay  apply. 


"Tie  ought  not   to   fall   into    the   egregious    error  of  the  last 
century,    however.    Approval   of   any    standard  or   fora  of  Inatructlon 
need  not, and    should  not,    freeze   the   language  or  solidify 
thought.    In   formulating   specific   Instructions   to   a   Jury  or 
the    standards   which   control    a   court's    findings,    tne    particular 
circumstances  of   the   case  ma7  not   be    disregarded,    and    the 
issue  as  framed  by   tns   testimony  may  require   changes  in    the 
choice  of  words.    We  avoided   the    imposition   of  rigid   formulae 
in  Hall  /Hall   v.   United  States,    't  Clr.    295   F.    2d     2^     and 
we   prescribe  none  now,    Diere    should  be    room    for  adaptation    to 
the   exigencies  or  particular  cases   and    still  larger  room   ror 
constructive   innovation   and   improvement.    We   embrace   today's 
advances,    but  we    abjure   any  formalistlc   approaches  which  might 
foreclose   variation.    We   should  not  prescribe   for  invariable 
use   a   form   of  words   which  may   be   less    apnroprlate    than    another 
In    the  light  of  the    testimony   In    a   particular  case  and   which 
night   tend    to   live  on  long  after  more   rational   solutions  have 
been    approved. 

"  In    short,    while  our  approval   o  f  the  American  Law 
Institute's    formulation    is   unequivocal    and   unreserved,    i^e 
prescribe   no  oth^r  form  of  worsts   which  may   appear  more 
aporoprlate    in   a  given    case  now  or   in    cases   generally 
in    -he    future. 

"That   changes  will    come   in    the    future   is    both 
desirable  and    certain. *»*,W 
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6 .    P03ltloti    T  aken   by    the    Fifth   Circuit   Court   of   Appeals  

iBlake   v.    United    States,    ^07   F.    '^d   90a~T3th  Cir.    19bJ) 

Tae   Fifth   Circuit   Court  or  Appeals     has  adopted    the   ALI 
standard  of   criminal    responsibility   in    its    entirety   in   Blake   v. 
United    States   ,    ^07    P.    2d    90o    (5th   Cir.    1969).    In    the    court' a 
opinion,    current   knowledge    regarding  mental    illness  mandates    the 
substitution    of  a    standard   of  measure    of   substantiality   for   the 
coTiplete   lack  of  mental    capacity  measure.    Further,    its  position 
is    that  modifying    the    lack  of  mental    capacity   by    the    adjective 
"substantial"    still   leaves   the   natter    for    the    Jury   under   the 
evidence,    lay   and    expert,    to    determine   mental    defect   vel   non 
and    its   relationship    to    the    conduct    in    question. 

The    Fifth  Circuit    noted    the    trend    in   other   circuits.    It    chose 
to    adopt    the    caveat    paraTiraph  of   the   Model    Penal    Code    test   and    to 
aubs'^ltute    thg   alternative    tern    "vrronxfulness"    as   used    in    *n.e    first 
paragraph    rather    xhan    "criainali ty",    "oting  also    that    it   wag   a   broader 
term    that    would    include    the   case    where    the   perpetrator  appreciated 
thax  his   conduct   was   criminal    but,    nevertheless,    because   of  a    delusion, 
believed    it    tc    be   -norally    Justified. 

ift-r   aa^raLsins    the    decisior^of    the   other   circuits    (-^O?    F.    2d 
at    ,^14),    the    Flftn  Circuit    decided    (40?   F.    2d    at   91--915): 

"He    think   taat    a   substantiality    type    standard    is   called 
for    in^j|lght  of   current    knowledge    regarding  aental    disease. 
A   person,    as   Blake  hare,    may   be    a   schizophrenic  or  say 
merely  have   a    sociopathic    personality!    The    evidence    could   go 
either   way.    He   may   or  may  not   have    breen    in    a   psc/otlc    episode" 
at    the    tile  of    the    robbery.    But   he   wbs   not    unconscious. 
Incapable  of    distinguishing   right   from    wrong  nor   was  his 
will    completely    destroyed    in    the    terms   of    Davi^   definition. 

Hodifying    the   lack  of  mental    capacity    to    the   ajectlve 
'substantial',    ttlll   leaves   the   matter    for    the    Jury   under 
the    evidence,    lay  and    exoert,    to    deterT-ine   mental    defect 
Vel   non        and    its   relationship    to    the    conduct   In   question. 
Miss   V.    ^nlted   States,    supra. 

"V?   have    concluded    that    this    is   an    annroptiate    case    for 
adcpt'.rg   a    definition    of   insanity   which   will    serve    as   a 
^s'lcle    "0    enable    the    court   and    Jury    to    give    effect   to 
t'e    defense   of   insanity    in    terms  of  what    is  now  known    about 
diseases  of    the   mind.    We    conclude   also    that    such   a   definition 
must    be   in   less    than    the    absolute    terms  of    Davis.    A 
substantial   lack  of   capacity    is   a  more   nearly  adeouate 
standard.    We    treat    the    Davis    test   as   a    dictum,    an -;    in    no 
event    is    it   a    stricture   on   our   suoervlsory   power   to    adoot 
a   r:sw   standard.***" 


644 


7 .  PosttlonTaken   by   Sixth  Circuit   Court   of    Apneals. 

In   United  States  v.    Gartwrlsht,   *9   P.    2d  1298    (6tli  Clr.    1970), 
the    Sixth   Circuit   approved    the    first   paragraph   of   the   Model    Penal 
Code    test   and   rejected    the    second   paragraph. 

The  need   for   the    assistance  of   expert   testimony   Is   emphasized 
by  what    the   Sixth  Circuit  ruled   further   in  United   States  v.    Gi^y, 
522  P.    2d  429    (6th  Clr.    1975).    In   Gay,      the    court  refused   to    adopt 
language    whlc  h   excludes  from    the   definition  of  mental    Illness 
any   abnormality  manifested  only  by  antisocial    conduct.    The   court 
did  not,    however,   hold    that    every  person    diagnosed   as  having  a 
pschopatnic  or  antisocial    personality   is,    as  a  matter  of  law, 
suffering   from   a  mental    Illness  or  defect.   It   ruled    that   it   Is 
properly  left    to    the   Jury   to    decide  -^mether   the    defendant  was 
suffering   from   a  mental  Illness  at    the    time   of   the   commission   of 
the    crime,    and,    in    tae    event   of   a    finding    that    i  menial    illness 
or  dsfeo  t  did    exist,    to   go  on    to    deterrnine  whether    it    so   affected 
his   conduct   as    to   relieve  him   of  legal    responsibility   for  his 
cr^TH'ral    acts.  See   also.   United  States  v .   S^iith  ,kOk  ^.  2d   720 
(6tb   :ir.  1963^  ^ 

8.  Position    Ta'£3n  by  Seventh  Circuit  Court  of  Anpeals 

In    a  number  of   decisions   ,    the  Sevsnta   Circuit  has   adopted 
without  modification    the    ALI    test    for   criminal    responsibility. 
See,    United   States  v.    Shaptro ,        333   P.    2d   rSO    (7ta   Clr.    1967) 
(wrongfulness);    United    States   v.    Gorman,    393   P.    2d    209    (7th    Clr. 
1968)      cert.    den.    393   U.sT~B3',    39  S.Ct.   10?,    21  L.3d.    2d  103 
(     1963     )__,    rea.    den.    395  U.S.    917,    89   S.Ct.    1733,    23  L.Sd.    2d 
231    (  1969       )    (wrongfulness;    United  States  v.    Sennett    , 
505   ?.    2d  774    (7th  Clr.   1974) (wrongfulness). 

In  United  States  v.    Shapiro,    supra,    ^^^    defendant  had   been 
convicted    under  an   instruction   on    insanity  given    in   accordance 
with    the   M'Naghten   and   Irresistible   impulse    tests.      The   Seventh 
Circuit   granted    the   defendant    a  new  trial   with   instructions  reflecting 
the    ALI  or  Model   Penal    Code   definition   of  criminal    insanity. 

In    doirg   so,    the   Seventh   Circuit  listed   three    differences 
between    tne    Traiitlonal    test    and    that   adopted    by   the    court    for 
future    use:    (1)    the    phrase    "mental    disease   or   defect"    as 
opposed    -.0    th?   Traditional    "perverted   and   deranged   condition   of  a 
person's   mental    and  moral    faculties"    (the    Seventh   Circuit  regarded 
tne    former  =3  zore  meaningful    to    a   Jury);    (2)    the  Model   Penal   Code 
reference    "o   one    who    "   lacks    substantial    ca   paclty    ...    to   aporeclate 
the    crisLrallty  /wrongfulness/  of  his   conduct,"   and    the   traditional 
reference   to   one   who    Is   "incapable  of   distinguishing  between 
rlsht   and   wrong,    or   Incapable  of   knowing   the  nature   of   the    act  he 
Is    com"ni-Tinz"    (here,    the   Seventh   Circuit    found   lit'le    reason    for 
preference    between    the    two),    and    (3)    the    reference,    in    the    traditional 
irresistible   impulse    test,    to    ore   '/*hose   ^•rill,    "the    governing 
power   of  his  mind,    has   been    so    completely   destroyed    that   his   actions 
are   not    subject    to    it,    but   are    beyond  his   control','    as   coinared 
to    the   Model    Penal    Code   reference    to    one   who    "lacks    substantial 
capacity    to    conform   his   conduct    to    the   reouirements  o f  1  aw  . 
(here,    the    court   regarded    the   lack  of  canacity    to    conrorm  noncept 
as   being  more    in    conformity   with  medical    testimony    than    was    the 
traditional    reference   to    the    destruction   of  governing   power). 
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9.    Position    Taken   by  Eighth  Circuit  Court   of   Appeals 

The   Eighth  C'rcult   Court   of  Apoeals   Is  of    the   view  that, provided 
the    Jury    I3   adequately   given    Instructions   which    convey   the    three 
neceasary    elemihts   Involved    In    the    Insanity  appeal,    the   defendant's 
cognition,    volition,    and    capacity    to    govern   or   control   himself, 
the   particular  nomenclature    Involved   (M*Naghten,    "Durham,    or   ALT 
test)    Is  not   Important. 

We    trace    through    this   development    In    the    Eighth  Circuit   as 
follows: 

In   V093  v.    United   States.    ?59  P.    ?d  690    (3th   Clr.   1950),    an 
Instruction    to    the    jury    defining   the    term    "Insanity"    to   mean 
such   a   perverted   and    deranged    condition   of   the   mental   and  moral 
faculties   as    to    render   a   nerson   Incapable  of   distinguishing   right 
and    wrong,    or   U'lconsclous,    at    the    time,    of    tae   nature    of   tne    act, 
was    affirmed. 

The    court  noted    in    Voss,    supra,    trst    there   had    been   no 

contention  t'naT  tie  "irresistible  inpulse"  test  should  have  been 
Included  In  iris  court's  instructions,  or  that  it  -would  have  been 
apprr)priat6    in   view  of   the    evidence. 

Further,    in    declining   to    reverse    the   lower   court's  refusal    to 
give    the   defendant's    requested    instruction    based    upon    the    "Durham 
rule",    the   court    stated    that    it    could    be   of  no    concern    to    It 
whether    the  M'"aghten      rule    is,    from    a   psychological,    medical   or 
scientific    standpoint,    accurate   or  not,    since    that   rule  had    thus    far, 
with    few   exceptions,    constituted    the    test    for   d^teralnlng  legal 
responsibility.    It    added    that   a   federa    trial    Judge    who    tollc.rsd    the 
teachfengs  of    the   United   States   Supreme   Court    in    this   regard    could 
not   possibly   be   held    to    have    comailtted    reversible    error. 

Next   came  Dusky   v.    United   States,    ?95   P.    2d   7*3    (ath   Clr. 
1961).    In    actuality    the    issue   was   aot   before    the    court.    Nevertheless, 
the    court    stated    that    it   was   aware   of   the    various    decisions    in 
other   circuits,    including  Durham    ,    wiich  had    rejected  M'Naghten 
wltn    its   irresisitble    impulse    addition.    It    anrounced    In   Dusky,    supra, 
that    It   would   be  loath    to    reverse    a   case   where,    as    in    the    record 
before    ii,    -ne    trial    court   had   used    instructions  which,    whether 
theoretically   based    upon   M'Naghten,    or  on    the    test    set    forth    In    the 
A  LI    (Model    Penal   Code)    test,    or   on    that    form,    as   revised    in    tne 
—  -     -    r*^-\~''    fonulat  ion    in    Gurrens,    sunra,      appropriately    embraced 

elements  listed   above, 
are    emphasized 
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Pope  V.    United  States.      372  P.    2d  710   (Sth  Clr.    1967), 
vacated  on   other  grounds,    392  U.S.   651,    ?0  L.    Bd.    2d  1317, 
08   S.Gt.    21A5    (    1968       )is  perhaps   the    best   known   decision  by 
the   Blggth  Circuit    In    the   area  of   the    lnsanlt7    defense. 

Pone        follows   the   decision   In  Suslc7.    supra. In   Pope,    the 
contention    was  once    again   made  on    apceal    that    the    M'Naghten 
and   Irresistible    Impulse    test    should   be    discarded    In    favor  of   those 
elements    embraced    In    the   Durham   and   Currens   rules.    In    declining   to 
modify   Its  prior  holdings,    the  Blghtla  Circuit  auoted    extensively 
from    Its    earlier   decisions  holding   that    (l)    the   test    under  attack 
had   been    approved   by   the  Supreme   Court   and    followed   for  many    years, 
(2)    the    differences  noted   between    the   various   tests   for  criminal 
responsibility  might   well    be    largely   semantic      and    (3)    any   test 
emphasizing   findings   as   to    the   defendant's   cognition,   volition 
and    capacity    to    control    his   behavior,    would   be    ^.ppro-rlate. 

The    court   also   noted    that   a    jury  might    well    come    to    the    same 
conclusion   on    the   question   of  criminal    responsibility   whether    they 
were    introduced   in   accordance   with   the    traditional   M'Naghten 
rules   or    the    Cirrgns   or   Freeman    tests,    and    that    it   aight    be    well 
to    discontirue    discussing  Tais  problem    in    terms   relating    to    the 
formulations    given    for    such   a    test    In    the   various    cases. 

?or  these  rea-ons,    the   court   affirmed   a  conviction   resulting 
from  a   trial    in   which   the   court   (trial    court)   had    Instructed    the 
jury   that   a   person   is  considered    sane   if  it  is    s.^own   that  ae 
had   sufficient  mental    capacity   to    distinguish   right    from   wrong   as 
to    the   particular   act,    he   understood    the  nature    and    consequences 
of   the    aoT,    and   his   doing  of    the    act   was  not  occasioned    by   an 
Irresisitble    impulse.    The   Eighth   Circuit    in    Pone     noted   that 
It   would   hesitate    to    reverse    a   case   where,    whether    based    upon 
M'Naghten   or  another  of   the    test   formulations,    the    charge    to    the 
jury  on   insanity  properly  embraced    the    three  necessary   elements 
which   it    found   controlling. 

As   stated    in  gope.        37  2  P.    2d  at  735-736); 
'**5'    Zh.z'i   In    summary  and   conclusion 


/'f/s    -would  hesitate   to   reverse   a   case  where   the 
trial    court  has   employed   instructions  on   insanity  which 
thi=7  court  has  heretofore   approved   and  henceforth  we   would 
be   loath,    indeed,    to    reverse   where,    as  here,    the    trial 
cour~  has   used    ingtractlocs,    whether   oasea    trieoretlcaliy 
on   1  M'lTagatan  variation  or  on    the    test   set   forth    in    the 
Kodem    Penal    Code   proposed    by    the    American   Law  Institute 
or   :n    th«t   form   revised   as   suggested   by   the   Third  Circuit 
ir    r-jrrens,    or  >'heth9r  couched    in    still   oth~r  language 
i  f    the    charge   appropriately    embraces  and    requires   positive 
findings   as    to   3  necessary   elensnts,    namely,    the    defendant's 
cocni  tion ,    his  volition,    and   his    capacity    to    control 
his   behavloi.    If   those    3    elements   -    knowledge,    will   and    choice 
are    6mphasi7,ed   in    the    court's    charge   as   ©Qsential    constituents 
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of    the    defendant's  legal    sanity,    we   susoect   that   the 
exact   wording   of   the   charge    and    the    exact  name  of   the 
test   are    coraparatlvely  unlmDortant   and  may  well    be  little 
more    than    an    Indulgence    In    semantics.    We    think   this   aporoach 
to    be    sound   because    It    preserves   and    builds   upon    those 
elements  of  M'Nighten    and   of   Irresistible    Impulse    which   are 
acceptable    In    these    days      and    yet  modernizes   the  m    In    terms 
vhlch    a    jury   can    grasp   and   ap-^ly.* 

"sitting  now  en    banc,    we   have  once   again   reviewed 
the  many   federal    opinions,    some    most    scholarly   and    erudite, 
which   concern    this   problem    and    we    are   aware   of   the    continually 
developing   and    assertedly   different   approaches    to    it.    We   have 
endeavored, In    tie   Appendix,    to    set   forth,    as  we   see    them, 
the   other   circuits*    announced    attitudes   as  of    the  moment. 
As   a   fulll    court   we   have    gone    tnrough    tae    same    decisional 
struggle    experienced    by  our  respective   panels   which    sat 
in    Voss,    the    first   Dusky,    the    second  Dusky,    and    ?eguer, 
and    hj   the   other   federal    courts  of   appeals   In    the    cases 
we   cite.    Ve   still    entertain    a    deep    suspicion    that,    despite 
the    welter   of  1  egal,psycaiatrlc,    and    pcilosophic    theory   and 
verbiage,   much   of   the   legal    probien   is   basically   semantic 
and    engulfed    In   words,    and    that    a   practical    Amerlc=^n    jury 
in    any  given    case    (except,    possibly,    upon    the  McDonald- 
Durham   approach)    will    reach    the    sasie   conclusion,    whether 
it   be    Instructed    along    traditional   M'Naghten    and    irresistible 
lipulse  lines,    or   upon    any  of   the    approaches  of   Gurrens 
or  Preanan  or  variations    thereof.   **<*, 

"So   long  as   all~relevant  medical    evidence    is   received, 
we   see  little   or  no    difference    in    the    practical    functioning 
of    the    standards  of  ?eguer,    reaffirmed   here,    and    the  present 
state   of    the  law  In    those    circuits    (District  of  Columbia, 
Second,    Third,    and    oerhans    the   Ninth   and    Tenth)    which  have 
abandoned  M'Naghten    in    Its    earliest   and  most   rigid    from 
and    which  now  use    some    formulation    embraciJig   cognition    and 
volition.       (Bnphasls    supplied    by  New  Jersey  Coalition). 

"Ve  hold    again,    and    we    stress   by  reptltlon,    that    If 
th.e    trial    court    freely   admits    all    evidence   which   apnears 
to    be   relevant   and    if    the    charge    approoriately   embraces   and 
r  ec  'J  i  r  9  3   positive    corcluslons   by    the    .lury   as   to    the    defendant' s 
ct^niticn,    his   volition,    and   his   capacity    to    control    his 
b€r!.avior.    and   If   these    three    elements  of   knowledge,    will    and 
cjijicB   are    emphasized    in    the    charge    as    es sertlal    and    critical 
ccr.  3tl  t'Jen  ts  of  legal    sanity,    we    shall    usually   regard    the 
cnarge    as  legally   sufficient.      And   we   also    reneat   what   we 
s'id   in    Feguer,    at   p.    ?A5  of  302  ?.    2d,    and  In    the    second 
rusky,    at   p.    Y59  of   295   P.    2d,    namely,    that   we    think   this 
ap-)roach    is    sound    because    it    Dreserves    and    builds   upon    those 
elements   of  M'Naghten    and   of  lack  of   control    '.rtilch   are 
acceptable   In    the   present    day,    and    yet  modernizes   them 
In    terms   which    the    Jury   can    grasp   and   intelligently   apply. 
(Smphasis   by   court). 
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"    We    think   further  that   this   approach   does.    Indeed, 
take   account   of    the    entire  man    and  his  mind   as   a    whole;- 
that    It    enables    the    Jury   to    consider   all    the   relevant 
s>Tnptomatolog7;    that    It   avoids   undue    compartmentallzatlon 
of    the    Intellect;    that    It   appropriately   recognizes    the 
possibility  of   gradations   In    capacity;    that    It   avoids 
too    rigid    classification;    and    that   It    embraces    terms 
lyhlch   are    comorehen  slble    to    a  lay    Jury    and    which    enable 
It   adequately    to   perform    Its  historical    function    In 
the    criminal    case.* 

It    Is    to   be  noted,    however,    that  Pope   ,    suora,    372  P.    2d 
at  736,    placed  heavy   stress  on    the    prerequisite   that   "^tha 
trial    court   freely   admlt(s)    all    evidence  which   apnears   to    be 
relevant. " 

Whether,    In    fact,    the   restrictions   upon    expert   testimony 
which  would   be    Imposed   by    the  present  language  of  H.R.   7259   would 
permit    free    admission   of   all    evidence   which   appears    to    be    relevant 
Is   precisely   the    issue  which   concerns   us   deeply.    We   do   not   believe 
-hat    it    does,    for   reasons    dealt   with    In    detail    below, 

10,    Posltlor    ?aken    by  Ninth   Circuit   Court   of    Appeals 

The  Ninth  Circuit  has  adopted    the  A.L.I.    test  of 
criminal    responsibility,    employing   the    ■K'ord    '  wronef  ulne  ss' 
rather    than    "criminality"    and  modified   by   a   supplemental 
definition   of   the   term   "wrongfulness." 

In   Vade  v.    United  States,   426   P.    2d  64    (9th  Clr.   1970), 
later  appeal,    489 F  .    2d   25b    (9th  Clr.  197-^,    the  cpurt   indicated 
a  preference   for   the    term    "wrongfulness,      the   A.L  I. '3 
suggested  alternative.    In   place  of   "criminality".    In  order 
to    exclude   from    the   criminally  responsible   c'^tegory  those 
who,    knowing  an   act   to    be   criminal,    committed    It  because  of  a 
delusion    that   the    act   was  morally   Justified. 

The  Ninth  Circuit   is    taking  a   different  road   than  other 
circuits   in    important   respects. 

the    court,    in 
Clr.    1975)    held 

the    Jury   that   the    term 

..._ „_      „^ ,    instruction  meant  moral 

w:yonf falness   rather   than   legal  wrongfulness,    constituted   reversible 
error   -laere    the   government's  psychiatric    expert  h^d    testified 
that    the    defendant,    although  mentally   ill,    nossessed    substantial 
capacity    to    appreciate    the    wrongfulness   of   his    conduct,    but 
later   tualified    that   conclusion    to    mean    that  he    could   aporeciate 
the   vror  gf'Jln  933  of  his    coniuct   in    the    sense    that  he   could    under- 
stand   tn.at    society   considered    it    to    be   wrong,     but    that   if 
"wrongfulness"  meant  moral   wrongfulness,    then    the   defendant 
did  not  possess    substantial   catsaclty   to    appreciate    the   wrongfulness 
of  his  conduct. 
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similarly.    In   United   States  v.    Sullivan    544   ?.    3d  10 ^ 
9th  Clr.    1976),    later    apn.    595   P.    ?d   7    (9th   GlrJ.97^,    cert. 
den.    449  U.S.    933,    99   S.Ct,    p867,    fcl  L.Sd.    2d   302   (  1979),    and 
In   United   States   v.    Fresonke.       549   P.    2d  1253    (9th  Clr.   1977), 
the   Ninth   Circuit  held    that    the    trial    Judge    erred    In   refusing   to 
Issue   a   clarifying   Instruction    concerning    the   word    "wrongfulness", 
where    the    Jury  had   been    exposed    to    confusing.    If    not    conflicting, 
concepts  of  wrongfulness. 

However,    there   Is   a    caveat   here.    In   United   States   v.    Seema, 
555   J^.    2d    22fa    (9th  Clr.    1977),    the    N  Inth   Circuit,    although 
reafflrning    the    fact    that    the    tern    "wrongfulness"   refers    to   moral 
wrongfulnessi!    rejected    the    contention    that    a   clarifying   instruction 
on    i^ongfulness  must    be    given   on   reauest.    Rather,    said    the    circuit 


Further,    In   both  United   States  v.    Sibley,    595   P.    2d  II62 
(9th  C   r.   19V9),    cert.    den.   444  U.S.    937,   100  S.Ct.    ?36, 
62L.5d.    2d   19c    (   1979       ),    ren,    den.    444   U.S.    935,    100   S.Ct.    494, 
62  L.Sd.    2d   -1-^    (     1979),    and    in   United    S-ates   v.    Colloa, 
6l4   ?.    2d   C24    (9th  Clr.    1979),    cert,    den.    -Vi-o   U.S.    923,    100    S.Ct. 
18fc2,    64  L.ad.    2d    27a    (  1980         ),    where   the    Jury  had    been    instructed 
that    the    term    wrongfulness   referred    to   aoral    wrongfulness,    the 
trial    Judge    was  not   required    to    give    a    further,    clarifyirg  instruction 
to    the    effect    that   the    defendant  lacked    substantial    capacity    to 
appreciate    the    wrongfulness   of  his   conduct,    even    if  he   knew  his   act 
to    be    crialnal,    but    committed    It   because   of  a   delusion    that    it 
was  morally    Justified. 


11.    P03 


Itlon    Taken    by    Tenth  Circuit  Court   of    Appeals 


ultimate    question   of  criminal    responsibility.    The    tfist,    said    the 
Tenth   Circuit,    allows    the   behavioral    scientist    full    freedom    to    put 
their   professional    findings   and    conclusions    before    both   the    court   and 
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III.    AN.ALYSIS  OP  INSANITY   D5P1NS3   PROVISIONS   BY  FSW  JERSEY 
COALITION   TO   DB?gND  THE   BILL   OP  BT GH T S 


We  now  turn    to   an    analysis  of  our  views  about   the   Insanity 
defense    provisions    provided  by  H.R.   7259. 

We  have   provided   an   unusually  detailed    summary  of   the   reasoning 
of  the   varlo'is   circuit   courts  of  apDeal   and    the   various  DOQltions 
they  have    taken   on   such  defense.      I t  may   well    be    the   most   extended 
presentation    to    this   Subcommittee,   or    indeed   in    the  literature,    on 
this  area.    Our   reason    for   such    extensive  Quotation   from   the  leading 
defclslon   in    each   circuit  Is   to   provide  a   bench  mark  by  >talch   we   can 
compare    the   approach   taken    In  H   R.    7259. So    tested,    we  regretfully 
state   that   we   do   not  agree  with" the   aporoach   taken    toward   the    insanity 
defnese    in    the    oroDosed    bill.  ' 

A. The  Insanity  Defense   Proposed   by  H.H.    7259 

We  have    earlier  quoted    the   language   of   the   bill    with  rasoect   to 

the   insanity    defense    (p.    3  of   stateaent). 

Section  1   of   the   bill   provides,    as   the    essential   of  the    Dermittad 
defense,    that   "the   defendant,    as  a  result  of  mental    disease  or   defect, 
did  not   understand    the   wrongfulness  of   that   conduct,"    'ihe   defendant 
has   the   burden  of  proving  such   defense   by   the    -preponderance  or   the 
evidence.      It  Is  not   stated  what  happens,    with  respect   to    the 
prosecution,    after   the   defendant   does   submit   such    evidence.    I.e., 
whether   (l)    there   Is  a  presumption   of   sanity,    (2)    if   so,    whether 
such   presumption   Is  negated  once   the   defendant   submits  proof   thereof, 
and    (3)    what    the    standard   Is   for   the    prosecution    to  overcome    such 
proof  -we   submit  that   It  must  be   by   the    standard  of  beyond  a  reasonable 
doubt. 

We   find    It   disturbing   that    the   definition   of   exculpatory 
Insanity  provided    in   the  first    section   of  H*R.   7259  omits  virtually 
all    the   provlslorss  and    safeguards  of  modem   psychlatrv.   We   regard 
the   bill    3   foraulatlon   as  a  modified  version  of   the  M'Naghten    rule, 
and    subject   to    the   identical    criticisms  which  led   to    the^later  formula- 
tion of   botn   the  Durham   rule  by   the  D.C.    Circuit  Court  oi   Anneals  and 
later   In    the   A.L.I.    iModel   Penal  Code)    formulation.      We   sneclfy 
our- disag-re^asnt  with    the  narrow  and    unduly   rigid   formulation  of 
the'  bill    below: 
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B,  Sumrrjary    of    Po3 it  iors Taken   by   Various    Circuit    Courts    of    Appeals 
V/ithRespect    to   Admissibility    of   Expert  Tes-isionj    in   Cases   V.'hera 
Defense    of    Insanity   Is    Raised 

We    have      provided    for    the   Subcomaittee    an  unusually  detailed 
summary    of   the      reasoning    of    the  various    circuit    cou.ts    of    appeals 
and    of    the   various    positions    tte  y   have   taken  with    respect   to      the 
admissibility   of   expert    testimony  where    the    insanity    defense    is  raised. 
Such    summary   nay  well   be    the  most   extended   presentation   of    this    issue 

yet    made    to  this  Subcommittee,    or,    indeed,    in  t  he    legal  or   psychiatric 
literature.    O^r   reason  for    such    extensive   quotation     from   tha    leading 
decisions    in  each   circuit    is    to  provide    a    bench   mark   by  which   we    can 
compare    those  holdings      with    the    ^proach  taken    in  H.R.  7259 » 

Three   major    points    emerge    from   this    review   of   the    holdings    of   the 
various    circuit    courts    of   appeal: 

Pirst,    in  vir-ually  every   circuit,    a   broader   view   is    taken   of 
tre    defense    of    insanity   than   ao-ears    in   the    parallel   language    in 
H.B.      7259. 

Second,    although    there    have   be=n    repeated  warnings    in   some    of 
the    decisions,   particularly  those   emanating  from   the    District    of 
Columbia   Circuit,    that    the    experts    tend   to    overpower    the    juries,    and 
that   there    has   been  misuse    of    their    powers    to   testify,  particularly   by 
being   permitted   to  g  ive    conclusory    answers    to   questicns    that   pose   to 
them   the    ultimate    issue    of   whether    the   defendant   was,    or    was   not, 
criminally    insane   at    the    time    of    the    commission   of    the  crinis,   none 
of  the    decisions   go    so  far    as    to    require   '^    that    the   expert    be    precluded 
from  testifying    on  the    ultimate    issue.  H.R.   7259  would  make    such    denial 
mandatory. 


Third,   the   various   circuit   courts   of   appeals   do   take   the  pc 
that    the    admitted   danger    of    over  impressing   the    jury   by   the    expe 
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opinion   of   the   psychiatrist    or   psychologist   can    be   controlled    by 
requiriTig    that    the  trial    judge    give    a   list  of    instruc  ticxis    carefully 
drafted    so    as  to    i.nsure    that    the    jury   recognizes    its    function  and   that 
the    testimony   of  -he  expert    be    relegated  to   its    proper   place.    Admittedly, 
this    is   no  psnscea,  Nevertheless,    the    solution  for    dominance    of    the 
jury   by   the   psychiatric    or  psycholc^i cal    expert    appears  to    be    in 
performance    cj   tse    trial    judge    of    the    latter 's    function,  not    by 
exclusi  on.j3f    ::h3   e.^ert's   testimony   on    the  ultimate    issue.      Thus, 
the    Second    Circuit -stated      in  United   States  v.   Freeman,      su  paa, 
357  P«      2d  at        623      ,    in   announcing    its   adoption  of    the    a.l.    I.    niler 

"VThile    permitting    the    utilization   of   meaningful 
pshcmiatric    testimony,    the   American  Law   Institute 
formulation,    v;e    believe,    is    free  of  many  of  the    defects 
which   accompanied   Durham.   Although   it   eschews    rigid 
classification,    the    Section    is   couched    in   sufficiently 
precise    terms    to   provide    the   jury  with    a  workable    standard 
when    the    judge    charges    in   terms    comprehensible    to   laymen. 
Expert    testimony,    in  short,    will  be    admissible   whenever 
relevant   but   always   as      expert   testimony   and    not  .as   moral 
or    legal   pronouncement.   Relieved   of  their    burden  of   divining 
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precise   causal  relati  onsbips,  the    judge  or   jury  can 
concentrate  upon  the    ulti^iate   decisions  vih  ich   are 
properly  theirs,    fully    inforxed   as    to   the   facts." 

Similarly,    the   majority   of    the   District   of   Coiunbia    Circuit 
Court   of  Appeals,    sitting    en    banc    in  the   leading  Sravmer      case, 
ruled    (l|71   P.    2d  at   1006-100?): 

"The  Appendix  to    Washington  still  staid s    in  effect, 
although   we   do  not    retain  V/ashinston  insofar  as   it 
reflects    the    Washington  rule,  arc    we    per:nit  testimony 
by  the    expert,   and    cross-exaninat  ion,    on   the   causal 
relationship   between   the   mental  disease    and   the  existence 
of  substantial   capacity   for   control    (and  knowledge)    at 
the    ti.-e    of  the    act.    The    jurj  will   consider    this    oestimony 
under  the   instruction   on  need    to    acquit    if   as    a   result   of 
msntal   disease    or  defect   there    is   a   lack  of    substantial 
capacity   to  control    the    behavior    in   question   (or   appreciate 
its  wronsfulness  )  .  We   think  this   sufficiently   communicates 
to   the    j'-iry    the    ind    of  hard   question    it    is    called  upon   to 
decide,      and    the    instructions   v;ill  nake    clear  that    the    jury 
is    not    Toreclosed    by  opinions    of  experts.   The    experts    add 
to  perspective,    without    soverning    decision.  The  law   looks 
to    the   experts   for   input    ,    and    to      the    jury   for    outcome," 

The    Ninth      Circuit    takes    essential Iv   the    sa~e    position.    As 
expressed    in   Pope    v.   United   States,    supra,      372  F.    2d    at  736,    the 
court's    position   is    that: 

"^fe   hold    again,    and   we   stress    by   repetition,    that 
if  the    trial    court   freely   admits   all   evidence   vrhrch   appears 
to   be   relevant    and    if    the   charge    appropriately  embraces 
and    requires  positive    conclusions    by   the    .jury    as    to    tebe-. 
defendant's    cognition,    his   volition,    and    his    capacity   to 
corx  rol   his    behavior,    ana    if    these    three    elements   of   kncfv;ledge, 
will  and  choice   are   emphasized    in   the  c  harge    as   essential 
and    critical   constituents   of    legal  sanity,  we    shall   usually 
rerard   ^Oe  charge   as    legally  suff  icien  t  .  -x--xs:- ."      ("Smphasis 
by   CO  ur~; . 

Cur      conclusion  accordirgly   is    that    the    careful   opinions 
by  virtuaLly  every   circuit  court   of  appeals   do  not    support   the 
drastic    solution  provided   by    the    bill   of  prohibiting  the  right 
of    the    tsedisal   or   psychiatric    expert,   whether    testifying  for    the 
defendant  or  for   the    United  States,    to   provide    an    expert   opinion 
as    to   the    ultimate    issue,    i.e.,   whether    the    defendant  was  criminally 
insane    at   the    time   of   the    commission   of  the  crime. 

In   2'—    view,    the   best   reasoned   article    in   the    legal  literature 
reaches   a  similar   conclusion.  Ive  now   set   forth    a  summary   of   the 
three   leading   law  review  articles  which   our    research  has  found 
in  this   area   of    the   law. 
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(J.,  §umniary   of    Position  Taken  in  Law   Review   Article    in 

Southwestern  Law   Journal,    Decenber    1973fby  Harlow  H.  Huckabee 

Perhaps    the   first    law  review   article    1,0   deal    in   depth  with 
the      issue    pf   purported   expert    dominance    of    Juries   where    the 
defense    of    insanity    is    raised    is      that    by  Ha r lev:  M.   Euckabee, 
Esq.,    Resolving-  the   Problem  of   J^ominanee    of   Psychiatrists    in 
Criminal   Responsibility    Decisions:     A  Proposal,    27    Southwestern 
Lav;  Journal      7^9    (No,   5»    Decen±)er    1973)  •   The   author   was   a    trial 
attorney    in  the    Criminal   Section, Tax  Division,   United   States 
Department   of   Justice,    but    wrote    the   article    as    his    own  expression 
of    his    own   views.   It    also   appears    in  the    hearings    on    the    original 
S.      1,    senate    Hearings    on   S.  1   and    S.   li;OC,    Reform    of  the   Federal 
Criminal   Laws,    Part    X,    pp.   7093-7109. 

Mr.  Huckabee   proposed    that    Congress   adopt    a  modernized 
M'Nagbten   test    of    criminal   responsibility.   (Senate   Hearings,    Part  ^, 
p.    7-Oii)  . 

'.I'ith   respect   to   dominance    by   psychiatrists,    he    surnnarized 
his    position  thusly   (Senate    Hearings   on  S.    1,    Part   X,    p.  7095)t 

"As   an  alternative    to    the  bills    already  submitted,    it 
is    recomr:ended    that    Congress    consider  a  modernised  M'!Iaghten 

test    of    criminal   responsib ili^y .    Psychiatrists   could    testily 
as  t  o    the    details    of   any  mental   disease    or    defect   and 
would    be    allowed   to   render    opinions    using   the   language 
of    that    test.      In  addition,    psychiatrists   could  testify 
concerning   the   Existence      of    a   mental    disease    or  defect. 
The    jury   would    consider    this  evidence,    along  with   all 
other    relevant   facts    on  tha    issue    of  whether  the    defendant 
in  fact   lacked    the   state   of  mind  required    as    an   element   of 
the    offense  c harged.    Psychiatrists,    hovrever,   would  not    be 
permitted    to        state    opinions    in   the   language    of    the   state 
of  mind   element,    since   such   an  opinion  v;ould    create   the 
opporturity  for    evenr.ore    ssychiatric    dominance    than   nov; 
e~iSo3.    Under    this    proposal    psychiatric    testimony  and 
evidence,    as    distinguished  from  opinions,    v/ould  b  e  admissiSile 
on   -C3    state    of    mind    element    even   though    "che   mental    disease 
or   defect    might   not   be    serious  enough    to  meet  the 
requirements    of    the   responsibility   test.   The    govsrnment 
would   then,    of  course,   be    required    to  prove    the  state   of 
r.Lnd    element    beyond    reasonable    doubt." 

The   liew   Jersey    Coalition    to    Defend  the  Bill   of  Rights    is    of 
the   view  that    a   return      to   the  M' Nash ten  standards,    even  if 
purportedly    ^rcdernlzed"   as    recommended    by  :;r  •   Huckabee,    •.■;ould 
be   retrogressive    and   unacceptable,      vie   have   earlier   quoted    in 
great   detail    from   the   various  holdings    of   most   of  the  circuit 
courts    of    appeal.    Accepting    as    a   reality    that    there   has    been    a 
tendency   toward    dom.inat  ion  of  the    jury   by    psychiatric    testimony, 
we    believe  that    the   remedy    is   not    to   return    to    an  outmoded 
standard,    recognizing    only    the   limited   Icnowledge    of    psychiatry  of 
the  last    century,    but    instead   through   proper    instructions    cy    the 
trial   court,    and   othir    available    procedural  remedies,    to  maxe    clear 
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to   the    jury  what    its   proper  fact-finding   functicn    is,    and 
take    all    supervisory    steps   available    to   tha    trial    court    to      insure 
that    the    experts,    psychiatric   or    psychological,    do   not    confine    their 
testimony   to    the    ultimate    opinion  of    guilt    or    innocance    by   reason 
of    insanity  or   lack  thereof.   Properly   exercised,    there  are    many 
trial   tools    available    to    the    court.-      In  our   view,    there    is  nothing 

so   special   about  the    defense  of    insanity   that    requires    that,    in 
this   one    area    alone,    the    defendant    should   be   deprived   of    thez'ull 
exercise   of    opinion  testimony   by   the    expert   called    in  his    defense, 
including,    as    set   forth    in  the  present    language    of    Hul3    70k   of 
the    Federal   Rules    of   evidence    the    admissibility    of   an  opinion 
or    inference    that    embraces   an   ultimate    issue   t o  be    decided  by    the 
trier  of   fact.   Wg    believe    accordingly   that   Mr,      Kuckabee's   proposal 
for    purported    relief  was   entirely  too  si/eeping.    It    seriously 
restricted    the    insanity    defense,    by    rejecting   the    iJLI  test    in  favor 
of    a   modified   M':."aghten  test   to    lessen  an  evidentiary      danger  »   In 
the    homely,    overused    phrase,    we    vieu   this   as    a    classic    example   of 
the    tail's    wagging    the    dog. 

In  view  sf      the    close    study  which    Mr.   Huckabee : obvious ly   gave 
to      this    difficult    issue    of  mixed    legal,    psychiatric    and  moral 
apcr caches    in   z~e    criminal    law,    it    is    useful   to    quote   his    proposal, 
as   he    summarized    it    at  the  end    of   his    useful   law   review  article 
(Senate   Hearings    on  S.  1,    Part   X,    pp .yiOU-TlOg) t 

"III.  pao?os.\L 

"T   recommend    that    Congress    consider    adopting   a 
modernized   M'iiaghten  test    of    criminal    responsibility. 
This    should  be    in   the    language    of   the    cognition  phase 
of  the    ALI   test   to    the    affect    that    'a  person   is   not 
responsible   for    criminal  condutt    if    at    the    tim.e   of   such 
corjjuct   as  a    result    of   mental  disease    or    def3ct   he  lacks 
substantial   capacity    to    appreciate    the    crimir^lity   of    his 
conduct,'    This    is    broader   than    the   original   M'Naghten   test. 
It    does  not    constitute    a   step   backv;ard    in  the    law,    since 
even   though   the   federal   courts    have  moved   from  M'Nagbten 
to   ALI,   numerous    state   courts    have   retained   I-i'Naghten, 

"^3    reason  for   recommending    adoption  of   modernized 
'.■^'ITagnren    Ls    to    help  reduce    dominance    of   psychiatrists, 
Hovever  ,    to    allay   any  remaining   fears    that    this   may  be    a 
bsckward  movement,  certain   additional    provisions   should    be 
included   in   the    legislation  to    resolve    the  criticisms    of 
I!' ITashten.Cna    of   these    criticisms    is    that    the    'langu2ge    of 
z'r.e    old   r ignt-wrong/irresist ible    impulse    ru-3    for    insanity 
was    antiquated,  no   longer    refiectLng   the    community's    judgmeiit 
ss    TO    v.-hD    ought    to    be    held    criminally   liable    for   socially 
destructive    acts.,*''   /United   States    v.^ra-.^mer ,   Ii71  ?. 
2c    96-?,    976    (J.G.Cir.   1972_2/  and    did   not    'comport  ulzn 
modern  medical   knowledge    that    an    individual    is  a    mentally 
complex   be  ir^    with   varying   deprees    of    awareness,'    /"iade    v, 
UnitedStates,   l;26   F.2d  6I4.,    6b"(9th   ^^ir  .   1970j_/.  More    specifically. 
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M'Uaghten  has  been    criticized  because  of  its   emphasis  on 
the   cognitive   asoectsof   the  personality  which  recognizes  no 
degree  of  crlne.    Psychiatrists  were  also    concerned   that   under 
M'Naghten  and  other   traditional    tests   the  law  asked   thsm    to 
go   beyond   their  professional   co^inetence  and    decide   'which 
defendants  were  guilty  and   which  ones   should  be   excused   for 
lack  of   criminal    responsibility.'    (Brawner,    supra,    at  1014), 
Some   courts  have    enphaslzed    that  Individuals  held   responsible 
under  M'Naghten  may  be    sent    to    prison,    >iot    treated  for   exmlstlng 
mental    disease,    and    upon  release  be  a  danger   to   society, 
_/cltlng  'fade,    Chandler,    Freeman,    Curren_s/. Other   courts  have 
said    that  M'Naghten   placed    tight   shackles  upon    expert    testimony 
of  psychiatrists,    depriving  the   triers  of  fact  of  Information 
vital    to    their  Judgment, 

"I   rscommend    that   Congress   Include    in    the    legislation 
an    authorization   for  psychiatrists   to    testify,    and   for    evidence 
to    be   presented,    concemlns   the    existence  of  a  mental    disease 
or  defect,    to   be    considered   by  the   Jury  along  with  other 
relevant   facts   on    the    Issue   of  whether  or  not    the    defendant 
In    fact   lacked    the    state    of  mind    reiuired    as   an    element   of 
the   offerse    charged.    This   Is  now  authorized    In    the   Mstrlct 
of  Columbia   and   other    Jurisdictior s   in   varying    situations. 
This   concept  of   testimony   as    to   mental    disease  or   defect 
which  may   affect    the    state   of  mind   required    for    the    crime 
has    been    described    in    a   variety  of  ways    in   various   context, 
but   It   is  intended  herein    that   It   encompass    terms   such   as 
diminished    capacity,    diminished   responsiblliity,    partial 
Insanity  or   partial    responsibility  reducing   the    degree   of 
the  offense,    and    the   volition    phase   of  A  LI, 

"Procedurally,    the    Issue   Involved  may  arise    In    situations 
where    the  mental    condition    is  offered  as  a  defense   under  the 
responsibility    test  but   the    Jury   finds   that   the   defendant    is 
responsible,    under   the    test.    In    such   a  case,    the  psychiatric 
testimony   and    evidence   of   the    existence   of  mental    disease  or 
defect  may  be    considered  on    the   question    as    to   whether    the 
defendant   in    fact  had    the   renulslte    state   of  mind   required   as 
an    el^aent  of   the   offense.    Similarly,    such    testimony  and 
evlderce   m-y  be    considered    directly  on    the    state   of  mind 
ele-^er-    if  a    full   lack  of  responsibility    defense    under    the 
legal    tee-    is  not   raised,    or   if   it    Is  held   that    there    is 
insufficient   evidence    for  an    instruction    under   the   resnon slbill ty 
test,    is    stated    in    section   4.0o   (l)of   the  Model    Penal    Code, 

3Tid?nce   that    the   defendant    suffered   from    a   mental    disease  or 
defec-    is   admissible    whenever   It   Is  relevant    to    prove    that    the 
defendant   did  or   did     ot  have   a    st   ate   of  mind    which    is   an 
ele=ent  of  the  offense.' 

"Certainly,    the    concent   described    in    the    foregoing 
paragratias   should    be    ao-llcable   to    crimes   wl  ta    specific    intent. 
So    In   homicide   cases    it    should    apoly   to    premeditation, 
deliberation    and   malice,    even    though    the    authorities   are 
divided   as   to   malice,   /citing  3ra-vner   and   other   au  thori  ti  e_s/. 
With    specific   reference    to    the    administration's    proposed    bill, 
the    conce^Jt   should    apply    to   offenses   involving    the    culoablllty 
requirements   described    a?   intentionally,    knowingly,    recklessly, 
or  negligently.    Furthermore,    the   concept    should  not   only  have 
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the    effect   of    reducing  the   degree  of  crime   where    degreeslare 
Involved,    but  as  a   factor  to  be   weighed   along  with  other   evidence 
as    to    whether    the    state  of  mind    element    existed.    It    should  have 
the   effect  of  contributing  to    complete  acquittal    If  the   Jury  Is   so 
Inclined.    In   addition.    If  a  non-degree  crime   Is   Involved   the 
concept    should   be   available    for   consideration   by    the   Jflry    so    It 
can   contribute    to    complete   acoulttal, 

"   The   concept  under   consideration   allows  psychiatric 
testimony  and    evidence  as   to    the   existence  of  a  mental    disease 
or   defect   ,    to    be    considered  along  with  other  relevant   facts  on 
the   Issue  of  >rtiether   the   defendant  lacked    the    state  of  mind 
required   as   an    elenent  of   the   offense    charged.    Thus,    although 
social    and    cultural    factors  may   be    considered   by    a  psychiatrist 
In   connection   with  other  factors  as  to   whether.    In    fact,    there    Is 
a  mental    diabase    or   defecT;,    such    social    and   cultural    factors 
standing   alon=    should   not   be    considered   admissible    under    this 
concept,  /clt-ns  Brawner,    pp.    99^-995/. It   Is   also  noted   that 
there    Is   a    sDllt    In    the    federal    circuits   as    to    the   adoption   of   the 
so-called    sJLI    caveat   paragraph   that    excludes    from    the   term 
'cental    disease    or   defect      an    'abnormality  manifested  only 
by   repeated    criralnal   or  otherwise    antl-goclal    conduct.'   /3rawner, 
at   992-993/.    2f   course.    If   such   repeated    activity   Is   all    that 
Is   Involved,    -hen    It   does  not  meet   the   requirements  of   'mental 
disease    or   defect'    In    the    concept   under   consideration   here.    However, 
there   may   be    other   evidence    'augmenting  mere    recidivism'    which 
could    result   In    a    diagnosis   of  a  mental    disease,    /cltlae   Preeman, 
357    ?.    ?d  at  625;    Wade,    4^6   ?.    2d   at  72-73^,/ 

"Vita  reference   to    burden  of  proof.    It   Is   contemplated 
that   where    there    Is   a   full    Insanity    defense;    once    some   evidence 
of  mental    disease    or   defect   has   been    Introduced,    the   presumption 
of   sanity  no   longer  controls  and    the   government  must  prove    sanity 
beyond    reasonable    doubt    In    terms   of  modernized  M'Naghten,    The    Jury 
would   be    Instructed    that    It   Is  authorized   to    bring    In   a  verdict 
of  not   guilty  by  reason   of  Insanity,    If  warranted    by   the    evidence. 
However,    the    Jury    should    also    be    instructed    that    even    If    there    Is 
a    decision    that    the    evidence   is  not    sufficient    for  a   verdict   of  not 
guilty    by   reason   of   Insanity,    the    evidence  of  mental    disease   or 
defect  3a7    aJlso    be    considered   on    -/Whether    the    government   has   proved 
the    state    of  mind    element   beyond   a   reasonable    doubt.    If   the 
goverrment    ices  not   prove    the    state    of  mind    element    beyond    a 
reascaile    iojbt,    a    full    acouuittal    would    result   rather   than    an 
ac":uittal    by   reason   of   insanity.    The   defendant    should   also    bo 
authorized   to    ijreaent  psychiatric:    testimony     and    evidence  directly 
on    the    3  :ate    of  mind    element,    without   raising   a    full    Insanity 
defense,    in    which   case    the    Jury   would    be    instructed    to    consider  It 
in    terms    of   whether    the   government  had    proved    that    element    beyond 
a   reaso-able    doubt,  /citing  Brawner,    k(i   P.    '>d    at    998,    100_2/. 
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"Under  the   v^irlous  responsibility   tests  there  have 
been  many   complaints   by  psychiatrists    that    the    tests  do   not 
reflect  modem   medical    knowledge,    that   yes  or  no   answers 
have   been    demanded    In    the  language    of   the    tests,    and    that 
psychiatric    testimony  is,    therefore,   artificially  limited 
and   distorted,  /citing  authority/.    As   the   foregoing  discussion 
indicates,    under   the   proposals    set    forth  herein    this   should 
no  longer  be   a  problem.    These   proposals  go    further  than 
courts  which  have    earlier  attempted    to   resolve   this  problem 
by  merely  allowing  broad  psychiatric  testimony.    In   this 
connection,    a   significant   problem  has  been   that  many  courts 
have   not   allowed    instructions    to    be   given    to   ijurles   drawing 
attention    to   psychiatric   testimony  already   in   evidence 
concerning    its    effect  on    the    state   of  mind    element.    If   such 
testimony   is  not   sufficient   to    exonerate   under  the  responsibility 
test.    Bven  more    significant   is    the   fact   that   some  courts  have 
not   alloved    such    testimony   to   be   admitted   in   evidence   if  it 
does  not  meet   the    sta3dard3  of   the  responsibility   test. 
Within    the    framework  previously    discus   sed,    such    evidence 
•would   be    admitted   under   the     proposals  herein,    and   there  would 
be   an    instruction    to    the    Jury  to    consider  It  on   the    state  of 
Bind    eleaent.    It   is   recommended   that   this  be  made   clear 
to    Congress   in    the   legislation. 

"The  concept  under  consideration   would   result   in 
adml:     "         --■    ^_.--.-      ^.  --^        ij 

woul< 

dbni ,- — -    .- , 

responsibility.    In    fact.    It  would   go   even    further  than    some 
courts    in    that    it   would   authorize   complete   acquittal,    under 
aporopriate   circumstances,    rather   th.an  merely  reducing   the 
degree  of  the  offense. 

"Admissibility  of  psych5art:rlc   testimony  and    evidence  as   to 
the    existence  of  mental    disease  or  defect   affecting  the    state 
of  mind    element  would  also    encompass  what   is   Involved   in    the 
irresistible   Impulse    test   (and    the  modem   verdon  of  that 
test  which    is    the  volitional    phase  of  .4LI ) .   In  order   to   broaden 
M'Bagiitea    to    Include   a   volitional    concept    there    is  no   need 
for  a^   addition    to    the  responsibility   test.    The   problem   would 
be  resolTsd   by  allowing   the   Jury   to   consider  the   psychiatric 
testimony  and    evidence   in    the   framework  previously  discussed. 
The    c::ly   difference    Is   that    the    Jury   would    consider   the 
testimony  and    evidence,    along  with  other   evidence,    in    determining 
TOetiie  r    the   state   of  mind    element  had   been   proved  beyond  a 
reasorable    doubt,    rather   than    considering   the  volitional 
concepts   in    terms  of   a  full   responslblliy   test.   Such 
consideration   by   the    Jury   should   be  adeauate,    and  would   answer 
the  long   existing  complaints  of  psychiatrists,    courts,    and 
other  authorities  on    the    subject. 
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"with   reference    to    dominance,    the   major   problem 
under  Durham  appears   to  have   been  opinions  of  psychiatrists 
In    the   language    of    the    responsibility    test.    The  problem    will 
continue   under   ALT.    As    stated    earlier,    dominance  of 
psychiatrists    un'ier    the    volitional    phase   or    the   All    test 
Is    particularly   troublesome,    because   of    the    '.-ride-open   nature 
of    that    phase    of    the    test,    giving   psychiatrists  much  more 
leeway    to    dominate    than    under  modernized  M'Naghten.    Por 
purposes   of   a    standard   of  framework  In    which    to    evaluate 
psychiatric    testimony   and    evidence   a   responsibility    test    is 
necessary.    Modernized  M'Naghten    Is   recommended    since    It    is 
the  least    susceptible   of   causing   domination    by  psychiatrists. 
Ig   is   also    clear    that    because    the  volitional    phase  of 
ALT    r    equlres  psychiatrists    to    go    Into    whether   the    defendant 
can    conform    to    the    requirements  or    the    'law,'    Including 
par^tcularly    the    state    of  mind    element,    psycalatrlsts    •••rould 
be    more   involved    In  legal,    social,    and  moral    questions    than 
under  modernized  M'Naghttftn.    Thus,    psychiatrists   would    welcome 
the  op-ortunity    to    avoid    rendering  opinions    in    the   language 
of   the    vclltional   phase  or  ALl, 

"    I"    is    true    that    under    the   recommendaxlons  herein 
it    Is   cc-templated    that    psychiatrists   will    still    be    authorized 
TO    render  opinions    in    the  language   of  modernized  M'Naghten. 
This    Is    consistent    with   the    position    taken    by    the   court    In 
Brawner   to    the    effect    thst   with   reference    to    the    resn-^n  slbili  ty 
test    '/_^/he   goal    of  avoiding  undue   dominance   of  the    Jury    by 
expert    testimony   does  not   recuire   ostrich    disregard   or    the 
key    issue  of   causality.'   /^(l    ?.    •'d   at  100b/.    Thus,    In 
Brawner    the    court  held    that   a   psychiatrist    could   be    asked 
for   an    opinion   In    terms  of   the    full    ALT    test  /id.    at  1006-1007/, 
and    similarly   under   the  proposals  herein   psychiatrists 
would    be    authorized    to    render  opinions    in    the  language    of 
the    cognition   phase   of   ALl    (moaemlzed  M'Nagaxen). 

"Because   oi    potential    continued    dominance   of  psychiatrists 
there   are   some   yuo   qusatlon   vcathsr   tnera   should   bs   oplnloua 
in    the    language   of   the   responsibility   test,   /citing   Judge 
3a2=icr,    dissenting  and    concurring  In    Brawner,    471    ?.    2d 
at  lCll-13,   1034/.   However,    the  opportunity   for  dominance 
will    :=   reduced   by  not   allowing  psychiatrists  to   render 
opinions  on    the   volitional   phases.    The    Jury   will    still   have 
the    csrefit   of   psychiatric    testimony   and    evidence   as    to 
e3:l3ter:ce  of  mental    disease   or   defect   and   will    be   given 
instr'jctions   by   the   court  on    this  in    connection   with    the 
state    cf  mind    element. 

"Since   modernized   M'Naghten    is   a  legal,    not  a  medical, 
corcept,    and    psychiatrists  will    be    able    to    fully   present 
tr.?'.r    testltiony   and  have    it    considered    in    the    fr^me'-'ork 
oJtlined   herein,    it   does  not   apnear   that    they   should    have 
difficulties   Rbout   be  in?   asked    to   render   an    opinion    in 
terms  of  modernized  M'Naghten.    If,    in    fact,    they  have    a 
problfim    in    rendering   such   an   opinion    they   c^n    say   so,    and 
their   testimony  will    still   be    considered   by   the    Jury. 
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"All  of  the    points,    previously   discussed,    as   to  other 
wide-open    tests    such   as  Durham  and    the    volitional    phase   of 
ALI    are    fully   applicable   as    to    why   there    should    be   no 
psychiatric   opinions. In    the  language    of    the    state   of  mind 
element.    This   applies  not   only    to   opinions    as    to    Tvhether  or 
not   the   defend   ant  had    the   reoulslte   state    nf  mind    for   the 
offense,    but    also    as    to    whethe  r  or  not  h<=   had    the   mental 
capacity   for   such    state   of  micd.    It   Is   recommended    that 
Congress  make   clear   In    tr.e   legislation    that    there   should 
be  no    such   opinions.    Othervflse,    the    dominance   problem 
would    be    far  worse    than    it   Is  now,    since    there   would    be 

no    framework  whatsoever   In    which    the    court   and    Jury 
could   evaluate    these  opinions   except   the   language  of    t-ie 
statutes  defining   the   offenses.* 

Here,    toe,    as   with   respect   to    the    proposal    In    the    bill 
herein, H.R,    7259,    we   believe    that   the    proposed   remedy  overreacaes. 
It   goes   too    far.    It   works   a   drastic   substantive   change   to    correct 
what   is   a   procedural    difficulty, 

.r'arther,    the   concern  ov  =  r  psychiatric  domination   clearly 
misses  one    salient   point.    There    are   psychiatrists   on    both    sides. 
The    defense  will   proffer  one   or  more    psychiatrists,    but    so    too   will 
the    nrosecutt :n.    There   will    be    a    species  of  neutralization.    We 
emphasize   again   our   view   that    proper   instructions    from    the    district 
court   will   go    far   toward    correcting   this  problem    of    "domination" 
of    the    jury   by    the   psychiatric   and   psychological    experts. 

In   our   view,    the    problem  has  been    exaggerated   and    exacerbated 
because    of   the  hysteria   created    by   such   cases   as    "Che  Hinckley   and 
Sirnan   Slraan  natters.    If    there    Is   a  problem,    it   is    equally   valid 
in   product  liability  cas^s   where    engineers,    physicists,    chemists 
and   other   experts   in    the   natural    sciences   and    in    engineering    testify. 
That    did   not   prevent   promulgation   of    the    rules   of    evidence    vrtilch 
H.R.   7259  would   curtail,    only   for  the   insanity   defense.    The  reverse 
side   of    the   coin    is    that   without    the    testimony   of    the    expert, 
including   testimony   as   to    the   ultimate    issue,    the    jury  is  left 
without   a    compassor  road  map    In    a   complex  area    in    which    it   has  no 
comnetence  wnatso ever.    It    is    precisely   because    tne    Jury,    as  lay   people, 
lack    sucn   corpetsnce    that    experts   are    permitted    to    testify    as    to 
their    expertise,    to    answer  hypothetical    questions,    and    to    testify 
as    to    tneir  opinion    even    as    to    the   ultimate    issue    to    be    decided   by 
the    Jn<»y. 
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jj  .    Sunmary    of    Position  TaVan   in  Law  Review  Article    in 

51  Southern   California   Law   Rev«   52?    ( )g'b'y  Stephen    J»  Morse 

•'^rastic   restrictions  on  the  testimony  of  psychiatrists   and 
other    experfes    are    recom^nended    in  a   laiv  review  article,    by   Prof» 
S   tephen    J,   Morse,    Crazy   Behavior,   Morals   and   Science:    An.Mialy sis 
of  Mental   Health  I»aw,    51  Southern  California  Law  RrV.    S27    (  ). 

Professor    Morse    is    both  a    law  professor    and   a    psychiatrist   at 
the    University    of  Southern   California    School  of  Medic  ire. 

Dr.     Morse    takes   the   position  that    the   three    basic   questions 
adjudicated    by  rrjental   heJt|th  law  are:    Is    the   person  normal?  Could   the 
person  have    behaved  otherwise?   and  How  wij.1  the   person  behave      in  the 
future?   In  his    view,    the  first    and   second   quest    ons    are    priaarily 
social   and   moral.  Further,    the   second    question,    he    believes,    is 
to    be    answered    on   the    premise    that    oraziness    is    or.Iy  one  cause 
of    behavior    a^ior^g   many   and   that    it    is    a  much    less   powerful  cause 
of  legally  relevant    behavior   than  other   factors,    such    as   poverty 
which    are    not    usually  considered    legally   relevant.  His    discussion 
of    tne   third   question,    which   concerns    the  prediction   of   future 
behavior,   points   out  that  data   does  not    itself   decide   legal  and 
moral   questions  and    that,    in  any   case,    there    is   very    lit3le    data 
or    ex::ertise    witn  which    to   pi'edict    accurately   future   behavior, 
(51   Southern  California  Law  RgV.   at    529-530). 

The    third    section  of  his   study   applies   the   theoretical  and 
empirical   arguments    of    his    second    section  to    an  analysis   of    ;;he 
proper    role  of  expertise   in  mental   health    law  decision  making    and 
substantive      mental   health    laws,  ^era.    Dr.    Morse    argues    first    that 
if    z'r.e    law  continues    to   treat    disordered   persons    specially,    the    rola 
of   exper-s   should    be    limited.     He  considers  that    tne    presen:;    use 
of   expertise   obfuscates  moral    issues    arid    promotes    the   mistaken  view 
that    the    issues    that    concern   the    law  are   primarily   scientific    in 
nature.    In  actuality,    as   Prof.  Morse  views   the    issue   of    insanity 
and   what   ha  calls      craziness,"   obese    issues    in  fact    are    primarily 
social    and  moral, and   mental    health    professionals   have   little 
expertise    in  resolving    social    and    moral   questions.  His    third   section 
then   sugpesoS    that   the   law   should  not    treat    ment ally  d i sordered 
persons    significantly  differently   from  dondisor dered   ones    because 
thare    is    ILirzls   persuasive    scientif   evidence  that    the    former   have 
si^—i^i  oar.tly  less    control   over   their    legally   relevant   behavior    or 
are   more    ^r-ediotable   than  t  he   latter. 

This    brief   summary   demonstrates    immediately,    of    co'-irse,    that 
Prof.  Morse   has   a    totally   different   orientation  than   do    those    concerned 
about   the   criminal    law  who   shara    the    age-old    conclusidn  that    one  who, 
by  reason  of  mental   illness,    lacks    the  mental   capacity    to   have    the 
requisite   mens  rea      shou]?^Tie   held  crimir^lly   responsible  for    his 
acts.      Prof  .   Morse'  g   views   are    so   opposed    to   the    insanity  defense 
that    r.  1 3    interrelated   recomr^ndations   as    to    the   limited  and   restricted 
use    to   be   made   of  experts   afford  no  meaningful   guidance   vdth   respect 
to      the  practical  world  of    criminal    law,    as    it    is,    and   a  criminal 
standard   for   determinining    exculpatory    insanity,    such    as   H.R.    7259 
seeks    to    do,    and   as   before    this    bill,    the    M'Naghten  rule,    the    i/urhan 
rule,    and    the   ALI   (Model   Penal  Code)    formulation  have   sought    to   do. 
Accordingly,    we    do  not    find   his    article    to  be    persuasive   or-applicable 
in  any  way  to    the    pracliical  problem  of  legislat  ion   posed   by   H.R,   7259  • 
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B.   ^umnary    of    Position  Taken  in  Lav;  Review  Article    in 

66   Virginia   Law  Review  l).27    (19S0)    Supporing    Pull  Use    of 
Experts    and    Full,      Unrestricted  Tes~imony   on   Ir-sanity  Defense 

The    objections   by   Professor    Horse    are    fully  answered    and 
convincingly   refuted    in   an    important    law  review   article    by  Professor 
Richard   J.    Bonnie    andProfesLor   Christopiiffr    Slobogin,    Tbs3ole    of 
Mental    Hgalth   Professionals    in  the   Criminal    Processr    -he    Case   for 
Informed   Speculation,      55"  Virginia   Law  Rev.  I4.27    (.'.pril   1900).    ^'e 
view  the    opinions  "tn ere  expressed    as    cogent  and   persuasive,    V.'e    urge 
the    netnbers    of    the    Subcomnittee   to   read   this   valuable   explication 
of   hoii  mental    health   professionals    properly  fit    into   the    insanity 
defense. 

Professor    Bonnie  is   not  only   Professor    of  Law  at   the    University 
of  Virginia    but    he    is   also   Director    of    the    prestigious    Drivers  ity 
of  Virginia    Institute    of   Law,    Psychiatry  and   Public    Policy.   Professor 
Slobogin    is   an    I-structor   of   Law  at   the    Lttiversity  of   Virginia   and 
Direczor   of    tn 2  Virginia   Forensic    SYaluation  Training   and   Research 
Centar,  The    latter   center    conducts    a   Forensic    Psychiatry    Clinic, 
which    has    performed  more    than   250   mult idisciplinarv   evaluations    of 
crir.inal    defendants    since    197l4.»  These   two    experts    conclude 
(66  Virginia   Law  Re  v.   at   U30): 

"Our  experiences    at   the   Forensic    Psychiatry    Clinic 
have    persuaded    us    that,    with    a  few  major   exceptions,    the    law 
should   not    s  ignLficantly  curtail   the    participation   of  mental 
health  professionals    in  the  criminal   process.    '«e   readily 
acknowledge    the    ir.precision   of    the   clinician's    tools   and 
his    limited  knowledge   of   the   range  of  variables    influencing 
human    behavior.   However,    we   believe    the    interest   of   th  e    law 
in   the   perspectives  of   the   mental   health       professions    has    been 
marked    less    by   a   faith    in  the    scientific    basis   of   the   disciplines 
than   by    considerations   of    fairness    and     a  vision   of    humana , 
enlightened    justice.  From  this  perspective,    the  well-trained 
clinician  has   much   to  offer. 

"-'cr   reasons    that   we   will    summarize    in   Part    I,   we   believe 
the   substantive    law  will,   and   should  remain  fundamentally 
unccanged.  Despite   the   speculative    and    uncertain  naT;ure    of 
the    Lncuiry,    the   law  will,   and    should,   continue    to    ask 
questions   about  a    defendant '5   psychological   functioning 
and    its  relationship  to   his   behavior.  Saving  madethis 
assumption  -    and   asserticn   -    we   examine,    in  Part   II,    the 
sks-tics'    claims    that    mental    health    professionals    should    not 
be    permitted    to    offer  opir. ions    as  expert  vatnesses.  Vi'e   argue 
tea.    this    categorical   exclusion  would   be    self-defeating   and 
hishlj   unfair    to    the    defendant,    and    is   not    supportable    on 
eitber    substantive    or  evidentiary    grounds.  V.'e    illustrate    these 
general  propositions    in  a  varie-ty  of  substantive   contexts. 
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"As  noted,    however,    we    ourselves   are   skeptical    about    the 
reliability  of   forensic    evalu=itlon    and    the    soundness   of   the 
testimony  offered   by  mental   health   professionals.    We    believe 
the    appropriate    and   necessary   resnonse   to    this    problem    Is    to 
improve    the   ouallty  of    forensic    evalu^itlon,    not    to    bar    the 
experts    from    the    courtroom.    Toward    this    end.    Part  III    dlscu 
the    shortcomings   of  current    evaluation    procedures   and   makes 
proposals    for    improvement,    based    in   large    part   upon   our 
experience  at    the   Forensic   Psychiatry  Clinic." 

ffe   believe    that    the    sound    Ideas   and    expertise    set    forth 
in    this    Important    statement    provide    a    sound   basis   for    establishing 
a   workabl  e  national    public   policy   for  the   federal    government    in 
this    important   area  of   criminal   law.    We   urge    careful    consideration 
of    the    proposals  made   by    these    two    prestigious    experts. 


anal 

of   l^o^-.-.,     -     --«^.-.. 

Law  ?.ev.    at  456-^57): 


Laony  on    th;   Ultimate  Issue 


that 


the    clinician   can   offer.    Accordingly,    we   favor 


a 


tne    Ciinician    can    oirer.    Accox-aingJ-y ,    we    j-hiuj.    suuh    j.exuiiua 

as   Federal    Rule  of  Evidence  704,    which   provides   that    'testimony 

in    the    form   of  an   opinion    or   Infererce   othen-rtse   admissible 


Is   not  objectionable    because    it    embraces   an    ultimate    issue 
to    be   decided   by   the    trier  of   fact.' 

"In    some  contexts,   however,    the  ultimate    issue    to    be 
decided    is   a  normative   as   well    as   an    empirical    question. 
As   Professor  Morse   correctly  notes,    whether  a   defendant's 
capacity    to    control   his    behavior  has  been    so    impaired    by 
a'imorral   psychological   processes   that  he    should   receive 
special   legal    treatment   is   frequently   a    social    and   moral 
caesttrn.    Concepts   such   as    'Insanity'    or   'substantial 
Incaracl  t7' ,    voluntariness,    'Mental    disease   or   defect, 
'erTTeae  mental    or   emotional    disturbance,'    and    comaetence 
all   re"-Jlr9    val   ue    Judgments,    and    expert    witnesses    should 
not  be   permitted    to    express  opinions  in    these    terms.    Recent 
rulings"  to    the   contrary  /see    iselow/  are   doubly  objectlonablej 
the    lury  may  be  led.    Incorrectly,    to    infer   that    the'ultlmate 
Questions   to   be   resolved    are    scientific    rather    than   moral, 
and    exnerts   are  permitted    to    express  opinions   on  nuestions 
-«ilch,    nroperly  understood,    are    byond   clinical    expertise. 

"   In    contrast,    as  we  will    argue  below,    testimony  ^ 

regarding    the  nature   and   relative    severity  of  a    defendant    s 
psychological    dysfunction,    and    Informed    estimates  of   what 
a   defendant  may  have   known,    perceived,    or   intended    at    a 
particular   time,    lie  within    the    expertise   of  mental    health 
professionals.    The    factfinder,    if  alerted    to    the   limitations 
of   the   expert's   knowledge   and  methodology,  can   profit   from 
such   testimony," 
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The    "recent   rulings"    which  Professors  Bonnie    qnd    Slobogln 
dlsapnroverj    are    set    forth   In    their    footnote   101    (66   Virginia  Law 
Rev.    at  456) : 

^^■'•See,    e.g..    United   States   v.    Hearst,    563    P.    ?d  li3 
(9th   Cir.    1977)    (permitting   testimony    that    defendant 
acted    'of  her  own    free   will');    United    States   v,    Burke, 
547   P.    2d     968   (6th  Clr.   1976)    (permitting    testimony 
that    defendant    suffered   from    a    'mental    illness'    that 
made  him    'substantially   incapable'of  co  nforming  his 
conduct'    to    the   requirements   of    the    law);    Atkinson   v. 
State,    391   N.S.    2d  1170   (l-'d.    Ct.    App.   1979)    (per-itting 
testimony    that    defendant   -^-as  not    'legally   insane'); 
State    V.    Johnson,    251   N. V.    2d  132    (N.D.    1977)    (permitting 
testimony    that    defendant  had    the ''substantial    capacity' 
to    apprsciate    the    criniijallty  of  his   act)." 

Ke   shall   discuss  other   positions   taken   by   these   two    eminent 
professors   in    connection    with  our   analysis  of    the   provision   of   the 
bill    "opinion    testimony  as   to    the  particular  medical   or  psychiatric 
diagnosis  of    the    defendant's   alleged   mental    disorder  or   defect" 
(Ameriment  of   irtlcle  4   of   the    Federal    Rules   of    svidecce),    (p.    3   of 
H.H,7259,    lines  15-l'"')o    As  we    saall    indicate   below,    we   have    concluded 
that    this    provision    Is   probably  unconstitutional,    and   at    the   very 
least  in   our   Judgment,    unwise. 

■•.'hat   we  regard    as  of   particular  help   on    the    instant   issue  - 
the   admissibility  of   exoert    testimony   with   resnect    to    the    ultimate 
Issue   -    is    the   wealth  of   case  and    clinical   material    ^mich    they 
proffer   from    tnelr  practical    exTierlence   in    forensic   psychiatry, 

'ifs  question  most   seriously  whethsr    there    is   anythin--    that 
can   or  will    be    demonstrated   as   to    the    questions   of   criminal 
Insanity    that    cannot   be   adequately    taken    care  of   by    thorough   and 
explicit   instructions   from   the    trial    judge.    We   fully  recognize, 
as   Professors   Bonnie   and   Slobogln    do,    that    there    is   here   a  mixture 
of    the    scientific    and   medical,    on    the   one  hand,    and    the  moral    and 
the   legal,    on    -rne    other   (66    Virginia  Law  Rev.    at  4-56,    quoted   above). 
The    bill's  pro2.ibltion   of    expert    testimony  on    the    ultimate    issue 
I3    clearly,    ard    undoubtedly   properly,    directed    squarely  at   prohibiting 
ex::art    tasTlmo-y   on    the  moral    and   legal    issue.    In    our   view,    however, 
it   goes    too    f?.r.   Like   its   companion    sections,    it    would   necessarily 
also    prc-ibit   exTiert   testimony  in    the   proper    sphere  of   the   psychiatristsj 
psyoaologlsts,    and    experts   in  mental   health.    As  Professors  Bonnie   and 
Slobcgin    rhrased    it,    "testimony   regarding    the   nature    and   relative 
severity  of   a    defendant's  psychological    dysfunction,    and    informed 
estimates   of   what    a    defendant  may  have   known,    perceived,    or   intended 
at   a   particular   time,    lie   within    the    exnertise   of  mental  health 
professio-als, "   It    is    the    trial    Judge''^   resporsibili  ty    to    sort   out 
theee    two    components  of    testimony   by  mental    experts,    an i    instruct    the 
Jury   prooerly    that    there    are   legal    barriers    to    what    the    psycaiatri sts 
ma;J   add    to    their   factfinding.   However,      we    also    believe    that    this   is 
no   more    difficult  nor   unusual    than   permitting    a   physician    to    testify 
whether   another   physician    is   guilty  of  medical   malpractice,    or   whether 
a   physicists  may    testify    to   negligence   in    an    aircraft   disaster   case, 
or     an    engineer  with   respect    to   negligence   in    a   product  liability   caseo 
The   cure   is   not   in    the    Procrustes   bed   of  legislative   restriction.    It 
is   Instead    in    the    familiar   Judicial    rssponslbili ty  of  articulating 
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We   find    fully  applicable    to    the   Issue  of   the   Insanity   defense 
what    the    Adtnlssory   Goa-ilttee    on    the   Proposed   Rules  of  Svldence 
stited    In    Its   gnrot^tlon   of    the    proposed   Rule  70A   which    the 
bill    would    substantially   amend    (Pederal   Rules  of   Evidence, 
U.3.C.A.,    Rule  704,    pp.    512-513): 

"Notes   of   Advisory   Committee  on    Proposed   Rule s 

"The   basic   approach   to   opinions,   lay   and    expert.    In 
these    rules   Is    to    admit    them   when  helpful    to    the    trier  of    fact. 
In    order    to    render   this    approach    fully    effective   and    to    allay 
any    doubt  on    the    subject,    the    so-called    'ultimate    Issue*    rule 
is    specifically   abolisaed    by   the    instant    rule. 


"Xary  modem    decisions  Illustrate    the    trend    to   abanaoh   the 
rule    -cmplately.    Peonle  v.    "Wilson,    25  Cal.    2d   3*1,   153  P.    2d  720 
(i9AA);    wne-her   abortion   necessary    to    save   life   of  patient; 
Cliff:;rd-t7==ob3   Forging   Go.    v.    Industrial    Comm.,    19  111.    2d 
2365    10c   U.S.    2d    582   (i960),    medical    causation;    Bowling   v. 
L.H    Shattack,    Inc.,    91    N.H.    ?34,    17   A.    2d   529    (l94l),    proper 
method   of    shoring   ditch;    Schweiger   v,    Solbeck,    IQl   Or.    454, 
230   ?.    ?d   195    (1951),    cause   of  landslide.    In    each    instance, 
the  opinion   was  allowed. 

"    'The    abolition   of   the    ulti^iate    issue   rule   does  rot   low=r 
the   bars    so    as    to    admit  all    opinions.    Under  Rules  701    and    70^, 
opinions  must   be  helpful    to    the    trier  of   fact,    and   Rule   403 
provides   for    exclusion   of    evidence   which   wastes    time.    These 
provisions   afford   ample   assurances   against    the   admission    of 
opinions  which   vrould  merely   tell    the    jury  whhat   result   to    reach, 
somewhat    in    the   manner  of    the  oath-nelpers  of  -^n    earlier    day.    They 
also    stand   ready    to    exclude  opinions   phrased   in    terms  of 


665 


Inadeauately   explored  legal    criteria.    Thus    the    question, 

'Did    T  have    capacity   to   make   a   will?'    would   be    excluded,    i^ll a 

the    question.      Did    T  have    sufficient  mental    capacity   to    know 

the   nature   and    extent  of  his  property   and    the   natural    objects 

of  his   bounty   and    to    formulate    a   rational    scheme   of   distribution?* 

would   be   allowed.   McCormlck,   S  12. 

"For  similar  provisions,  see  Uniform  Rule  56  (4);  California 
Evidence  Code  §  805;  Kansas  Code  of  Civil  Procedure  S  60-456  (d); 
New  Jersey    Evidence  Rule  56    (3)." 

As  we   view  It,    the   distinction   Is  between   permissible  recption 
of  an    expert   witness'    expert    testimony  when   dealing  with   the   ultimate 
Issue  of    the    case,    and    the    ultimate,    exclusive  obligation   of    the    Jury 
to    decide    such    ultimata   Issue,    with    all    facts   before    it.    Schroeder  v. 
c.F.    Braun   &   Co.,    7  i;h  Cir.    1974,    502  ?.    2d    235,    affirms    that   It    is 
permissible    to    receive    the    witnesses*    expert    testimony   even    when    dealing 
with    the    ultisate    issue   of    the    case.    Beardslea  v.    U.S.,    387    P.    2d    280 
(D.C.    Cir.    1967),    03    the   other  hand,    declares   that    the    ultimate    Jury 
questio-n    in    a   cririral    proceeding   in    which    the    defense   of   insanity    is 
raised    Is   whether    ihe    defendant    was    sane    within    ths    definition    given    by 
the    co'jrt,    and  his    sanity  is    to    be   decided   by   the    Jury,   not   by   the 
exDsrt  witnesses. 

It   is   clear  in  our  opinion    that   the    present   formulation   of  Federal 
Rule   of   Evidence  704   permits   a   trial    court    to    exclude   over^reaching 
in  medical    ex:5ert    testimony   as    to    the    ultimate    issue,    thus,    in 
U.S.    v.    gino,      606   P.    Pd    908  ( ICtb  Cir.   1979),    the  court   ruled    that 
since    the   admission   of   testimony  concerning  a  pEosectttion    for 
involuntary  manslaughter  offered    by    ^    specialist   in    Dsyahiatry, 
forensic  medicine   and  neurology,    where    ?uch  manslaughter   was    committed 
by   automobile,    was  one   where    the    expert    testified    that   because  of    the 
defendant's    personality,    he   would   not  have    driven    in    a   reckless  or 
wanton   manner,    such    testimony  was   nroperly    excludible.    The    reason    for 
its    exclusion   was    that    the    expert    thereby   substituted   his    Judgment 
as    to    the    defendant's   state    of  mind.    The   Circuit  Court   of  Appeals    further 
ruled    that    the    trial    court   was   required    to    be   satisfied    that    the   proof 
offered    was    sro'jnded    in    sufficient    scientific    supDort    to    warrant    its 
use    in    the    cc-rtrcom   and   was    to    decide   whether   it    would   aid    tie    Jury 
in    deciding    "±.e    ul'jimate    issue. 

This    amo'j3:t3    to    a  requirement    that    tns   proffered    evidence    satisfy 
the    trial    Jucgs    as    to    its    scientific   validity   and    tits   ultimate    aid    to 
the    Jury.    It    is    far   from    the   outright    exclusion   of    such    testimony    under 
all    situations    an:    regardless  of   its   scientific   acceptability   and 
validity    •-•niah,    in   our    Judgment,    would  te   -^/rorked    by    tne    amendment    to 
Rule   7C^    prcrosed   by   R.    7259.    We   consider    that   U.S.    v.    Pino,    supra. 
supoorxs    tr.=    position    we    take   in    this   position    paoer,    i.e.,    that    there 
should    r;o  t   be    categorical    exclusion,    but   instead  maintenance  of   the 
existirg  l-niJa^e   Tf  Hule   704  of   the    Federal    Rules   of    Zvidancs,    subject 
to    the    screening   by    the    trial    Judge   a^    to    the    scientific   validity   of 
the  ODlnicn    testimony,    to    proper  instructions   by    thejtrial    Judge,    and    to 
the   appellate   review  by    the    circuit   court   of  appeals    for   the   vicinage. 


666 


How  far   the  proposed   amendment  of  Rule  704  of    the    Federal 
Hule3  of    Bvldence    departs    Jrom    existing  law  is    shown    by    the   summary 
of  present  law  at  31   Am.    J  r.    2d   519-521,    Expert  and   Opinion   Svldance, 

"It   Is  certainly   contrary   to    the   unmlstalcabla    trend   of 
authority    to   exclude    expert   testlaony   solely   because    it   amounts 
to    an   opinion    upon   ultimate    facts. Tae  modem    tendency   is    to  make 
no    distinction   between    evidential    ^nd   ultimate    facts   subject   to 
expert  opinion.    The   courts   increasingly   tend    to    take   the   position 
that    It   Is  more    important    to    get    to    the    truth   of    the   matter    than 
to    ouibbla   over    distinctions   In    this  regard    which   are    in   many 
cases   l-npracticable.     Accordinzly,    in   many   cases    exnert  witnesses 
have    been    permitted    to    state   facts   known    to    them   because   of    their 
exoert    knowledge,    even    though    th?lr    stat^aents   aiay    Involvg    tha 
ultimate    fact   to    be    determined   by    tae    jury.    In    support  of   this 
view,    it  has   been    said    that    the   giving  of  an   opinion    by   an 
expert   upon   an   ultimate    fact   which   the    Jury   are    to    determine   does 
not    Invade    t::ie    province   of    the    Jury   qny  more    th^n    does   the 
testimony   givsn    by   an    eyewitness  as   to    any  other   decisive    fact. 

"Logically,    there    would   appear   to    be   no    wrongful    invasion 
of   the    province  of   the    jury   in   permitting  an    expert   to    express 
his  opinion    upon    an    ultimate    fact    in    a   case    where    exoert  opinion 
Is  necsssary    to    assist    the    jury    in    reaciins    the    right    determination. 
In    such   case,    as   in    the    case   of  an    eyewitness    to    a    decisive    fact. 
If   the    Jury  are    satisfied  of   the    trustworthiness  of   the    evidence, 
the    evidence  may   be    conclusive    of    the    issue,    but    they  are   not    bound 
to    accept    tae    opinion   or   to    render    the    verdict    according    to    It. 
Svery    exnert  opinion    rets   up'r-n   a    assumption    of    fact;    tf~^tne    opinion 
Is  given    upon    a  hypothetical    question,    its   weight    depends   •■■■holly 
on    the    Jury   finding    that    the    assumed   facts  have    been    proved;    if 
it   is   based  on    the    expert's  own    testimony  as    to    the    fact3,    the 
truth  of   this   testimony   is  no   less  onen    to    their   belief  or 
disbelief;    and   in    addition,    the    soundness  of   the   opinion    itself 
Is    to    be    determined   by   the    Jury  in    consideration   of  Its   =ipDarent 
reasor^lensss  or   their   confidence    in    the    skill    and    trustworthiness 
of    the   wt  trass,    and   of   any  contradiction    from   other   experts. " 

G.    Summary  of  Position    of  New  Jersey  Coalition    to   Defend    the    Bill 
of  Hi^r-rs    Vttn  Respect    to    Proposed    Exclusion   of   Expert   Testimony 
As    to    '>jl:lratae   Issue   To    ge    Decided    by   Jury ^ 

?or   ail    the   foregoing  reasons,    we  recommend    that  Rule  704  of   the 
Federal    Hulas  of   Evidence    permit, ing    jury   consideration   of   testimony   by 
an    expert   as   to    the   ultimate    1 ssue  not   be    changed.    Such    exclusion   would 
deny    to    defendants   attempting    to    assert   an    insanity    defense   a   procedural 
right    available   in    all    other    instances,    bo  thl  criminal    and   civil.    That 
would   raise    =-   Tuestion   of    unenual    protection   '-'f    the   law.    Ve    regard    it   as 
unwise.    '.iTe    believe    that    it    ignores    the    ultimate   responsibility  of    the 
trial    Judge    to    Impress    the    jury   with   proper  instructions   and    to    exercise 
powers   already   given   him    by    the    rules  of   evidence    to    penult  only    expert 
testimony   which  has    scientific   validity.    The   problem   Is  one   of  purported 
dominanceby    the   expert.    The    solution    ignores    the    self-evident    fact 
that    there    will    be    exnerts  on    both    side.    If  anything,    experts   are  more 
avialAle    to    the      feder'i     prosecutrs.    The   Department   of  Justice   has   a 
deeper  purse.   On   balance,    we    think  the  proposed   exclusion   vrould  go 
farther    to    benefit    the    prosecution.    I'hat    is   because    there    is    a   presumption 
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of    sanity    which    the   defense  oust   overcome.    The    exclusion  of   expert 
testimony   as    to    the    ultlm^ite   Issue,    while   purportedly  operating 
against    both    the    defense    and    the    prosecution,    may   in   actual   courtroom 
practice    be   of  aid    to    the   prosecution,    depending   upon    whether    the 
presumption   of   sanity    continues   In    the    case.    The  bill    does  not   appear 
to   address   that  procedural   pcrbblem. 

We  believe    that    the  most   cogent  analysis  of  the   problem  of 
expert   testimony   Is    that  offered   by  Professors  Bonnie  and   SLo'oogln 
In    their   illuminating   article   in   66 Virginia  Law  Review,    of  April   19^0, 
The    Role    of  Mental   Health   Professionals   in    the    Criminal   Process;    The 
Case    for   Informed    Speculatlor ,    p.    4??    et    seq.    'fe   urge    the   Subcommittee 
to    adopt   the    formulations   there    expressed,    and    to    follow  the    existing 
language   of  Rule   7^0   of    the   ?=deral   Rules  of   Svidence.    This  would 
require   rejection   or   the  nrooosed   amendment   of    that    rule   as   set    forth 
in   R.    7259.    '^e    so    recommend. 
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IV.    PROPOSED    .AMINMEKT  OP   ARTICL5  4   OP   TH:?   PTD5RAL    RULES  OP    SVTDENCS 
TO    ADD   PROPOSED  NIX  RUIH   3ARRING    EXPERT   TESTIMONY   AS    TO    THE 
m^PSND  NT's    .ALLEGED  MENTAL    DISORDER  OR   DgPEQT 

We   analyze  next    the    proposal    In   H.R.    7259    to   bar  opinion 

t^2^tinony    as    to    diagnosis   of    ths    alleged   mental    disorder  or   defect. 
We   defer  analysis   at    this   point  of    the    prooosal    to    bar  opinion 
testimony   as    to    the    dangerousn  esa  of    the   acquitted   or   co-nmited 
person    with    resnect    to    commi  tment.    T^at   proposal    (p.    3,    lines  6-12) 
deals   with    the    separate   and  later  issue   of   commitment  afteir:--   final 
adJudlcTtion   of    the    guilt   or   innoncence  of   the    defendant.    It    is   a 
separate   question    from    that  of   whehter  or  not    the    defendant    should 
be   exculpated    from   criminal   liability   By  reason   of   insanity.    The 
relevance   of    the    particular  medical    or   psychiatric    diagnosis,    and 
expert    testimony   with   resoect    thereto,    is,    on    the   other  hand,    more 
nrooerly  linked    to    the    question   of    the   liability   of    the    defend-^nt   aS      to 
the   criminal    act,    and   what   opinion    sidence   by   medical    experts  may 
properly   come    before    the    Jury.    It    therefore    follows  logically   our 
analysis   as    to    the    a^imisslbili ty  of  opinion    testimony  on    the    ultimate 
issue   of   ^vhether   or  not    the    defendant    is    criminally   insane. 

A.  Proriosal    to    5^r  Diagnosis    Testimony    by   Exnert 

H.R.    7259  provides   (lines  15-21   of  p.    3): 

•'(b)    Article  4   of    the  Federal    Rules  of   "Evidence    is 

amended    by   adding  at    ths    end    thereof   the    following  new  Rule: 

" Rule  413.    Insanity  Defense;    Relevance  of  Diagnosis 

"In    a  criminal    case  in   which  a   defense  of  insanity 
has   been    raised    as    :3rovided    by   law,    opinion    testimony   as    to 
the   particular  medical   or   psychiatric    diagnosis  of    the 
defendant's  alleged  mental    disorder  or  defect   shall  not  be 
admisslbl  e," 

B .  ^Apajrysls  of  Proposed  Exclusion  of  Diagnosis   Testimony  by    Scpert 

In  oar   Judgment      this   proposal    is   unconstitutional   as    denying 
the    defendant,    -t    the    v=ry  least,    procedural    due   process  of  law,    and 
as   probably   also    denying  hia/her  Bubstantive    due    process  of  law.    It 
precludes   rrese-tlng  relevant    testimony    essential    to    the    Jury's 
consid  eratlrr,    as    fact    finders,    to    detemine    the    ultimate    question 
ox   guilt   or  inro^ence.    It  makes  more    difficult   the    defendant's    task 
of  overco3irg   the    presumotion   of   sanity  which    is   in    the   case   for  the 
beefit  cf   tie   prosecutors.    It    denies    the    defendant  raising  an    insanity 
test    equal    protection   of   tne   laws   where  no    such   prohibition    exists 
in,    for    sxaaple,    a   case    presenting    an    issue  of  medical    or   dental 
malpractice,    ile   believe    that,    even   more    than    with   respect    to    the    parallel 
issue   of    calling   opinion    testimony   as    to    the    ultimate    issue    to    be 
decided    cj    the    jury,    this    represents   overreaching   by    the   Congress    to 
solve    a    problem   of   purported    dominance  of   the    Juries   by   the   medical 
experts    that    works   a    severe   disadvantage    to    the    defendant   in    establishing 
his/her   defense. 

We   regard    the  matter  of    this   bar   as  one  of   utiaost    significance. 
At    the    very  least,    we    are   dealing  with   a    defendant   who    faces   loss  of 
liberty.    If,    despite   our  opposition    and    that   of  many  others,    the 
Congress   should    unwisely    enact   capital   punishment,    it   involves  literally 
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a  natter  of  life   or   death,    of    execution   or  of   =.cqulttal    by   reason 

of    lng.nl  tsr.    For  reasons    set    forth   in    detaU   below     we    u°L    thf  t    thi  . 

unwise    provision    be    deleted    from   H   R     7259        °^^°'^'    ^^   "-S^    ^^^t    this 


!•    Applicable   Federal    Rules   of.  37ldenc=> 


one 


r.ft«^    f.\>^      Jf.    yf^    '■"^"  °^    evidence,    othe  r    than    the 

p      3     ltti\l^h\^^   i^^'    ^^'^^^^  *  °^   ^-^^  -^^^^^^1   Rules  of  Evidence 
p.    3,    lines  13-14)    would    be    seriously   and    slCTlflcantlv  anend-d    bv 

d?^^n°r''w  '^"l^lt^''^  °f  °Pl°°n    testimony   as    to   medical    or   ^sycaiatrlc 
diagnosis.    We   set    these   forth   below:  psycaiatric 

"Rule   70P.    lestlmogy   By    Experts 

wn^^^o^^^^^nf^":    technical,    or  other   specialized    knowledge 
will    agslgt    the    trier  of   fact    to    understand    the    evidence   or 
to    dBte^m,   a    fact   in    Issue,    a   -vltnes,  .uali-ei    a^an    exo^rt 
by   knowledge,    skill,    experience,    training  or    education   aay' " 
testify    thereto    In    the    form   of  an   opinion   or  otherwise. 

."P.ule  703.    Sages  of   Opinion    Testlaony   by   Sxnprti=. 


The    fac?  cr   data    In    the    particular   case   upon    which   an 
expert   bases   an   opinion    or    inference  :2^.7  be    tnose    oorcoived 
cy  or  aaje    irown    to   him    at   or  before    tne  hea^ln?      If  af   a 
type   reasonably  relied    upon    by    experts   In    the   particular    field 
in    forming  opinions   or   inferences   upon    th-    subject      ^n^    "a--^s 
or   data  need  not    be    admissible    in    evidence."         '      ''----' 

Unier  Federal   Rule  of   Evidence  70p,    It  has    been   held    th^t 
admission   o^    diagnoses  of    the    defendant's  mediaal    condition  "by 
members   o.    the  hospital    staffs    was   rot    error,    in    a   prosecution 
wherein   Insanity  was   in    issue.    U.S..  v.    Bohl^        445?.    2d    (7th   Gir. 

The    testimony  of   a   psychiatrist   whose    expert   cuallf Ications 
were    unquestioned,    that  he   could    arrive    at   a   valid    diagnosis 
of    the   accused    s  mental    capacity  on    the    basis   of  an    earlier 
examination    and  later   psychological    test  reorots   was    ianro-erly 
excluded    slrce   the   psychiatrist's   ability    to   make    the    revised 
dlagncsis   viTht?-jT   conducting   an    Impersonal    reexanln  ation    presented 
a   question    f-r. :h9    Jury   in    assessing    the    weight   of  his    testimony^    and 
not    a  GUesTirn    frr    the    court    upon    -Aich    it  night   rest    the    exclusion 
°\^!;°    -^-^g^-sis   .3   a  matter   of  1-w.    Jenkins   v.    U.S.,       307   P      2d  637 
113   U.S.  A5?.    3.G.    300    (App.D.G.  1962) _^_^_   :>    '    ^r ,    ^a  o^f, 

1^9    issue    is    tnat,    entirely    failliar   to    trial    attom°y  =  ,    of 
tne    rlgr.t   of   t.ie   person    proffering    expert  opinion    to    submit   for    the 
cons. uera Tien   of    tae    Jury    the    facts   =nd    evidential    factoss   upon    -^ich 
the   underlying  opinion    testimony   is   based.    The    principle   applies    to   both 
Tine    -e-ense    ?r  i    tne   prosecution.    Sxpert  opininn    =vld°nr-P   -onc^r" '  ncr 
saniy  i^ay    De   reoutted   by    showing    the    incorrectness   or   inadeouacy   "" 
or    the    xactual    assumptions  on    which   an   opinion    is    based.    U   S      v 
Kossa^    552   ?.    2d   93,    Clr.    Ct.  1977),    certiorari    deni^dT"      * 

^34  U.S.    1075,   98   s.Ct.    1?65,55  L.Sd.    2d  7dl    (     J.978  ).' 

An    expertwltness   is  produced    by   a   party    to    give    the    court   and 
Jury    some    insight   into    a    technical    area;    his   testimony.    Just  like 
that   of   any  other   witness,    can    and    should    be    tested    for   credibility   and 
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by    the    trier  of  facts.    Perma  Research  &   Pe v el o •omental    Co.    v. 

Slnper  Co..   402  P.    Supo.    631    (D.C.N. Y.    1975),    affined,    54?  P.    2d' 

111    (2d   Clr.  ),    certiorari    denied,   429  U.S.    9B7,    97   S.Ct.    50?, 

50  L.Bd.    2d   598  (  1976       ). 

Exclusion   of   expert    teetlmony  as   to    the    diagnosis  of  the  mental 
Illness  relied   upon   by   the   defendant   to    exculpate   himself  or  herself 
from    criminal    liability  of  a   charged    crime   Is    to    deny    that   defendant 
the   right    to   make   an    effective   defense. 

H.R.   7259   strikes  at   tie    defendant's  right    to  make  an    effective 
defense  In    two    decisive  ways: 

(1)    The    denial    of   the    right  of    the    expert    to    testify   as 
to      opinion    testimony   as    to    the   partlcul'^r  medical   or  psychiatric 
diagnosis  of   iha    defendant's  alleged  mental    disorder   or    defect" 
denies   the   defendant    the   right   to  have    the    expert  give    to    the    Jury 
his  oolnion    testimony   as    to    the   underlying   facts   uoon   which  he  or 
sae  proffers  his   expertise  for   the   Jury's  guidance.    (Amendment  of 
Article   4   of    rn?    ?=derql   Rules  of  Svidence   by   addition   of   oroposed 
new  Rule   413,    arpllcable    to    the    relevance  of   diagnosis)    . 

(2)Corre3?c:!ding,    Rule   704   of   the    Federal    Rules   of  Evidence 
is    to   be   amended   with   respect   to   Rule  704   to    deny   the    de*#Bse   the 
right    to   have    its    exaert   testify  as    to    the   ultimate   issue  of  ^-/hether 
or  not    the    defendant   was   criminally   tasane   at    the    time  of   the   crime, 

■What    then    is  left   for   the   defense    to  prove    through    its    expert? 

Wi   is    to    be    denied    both   the   rigat    to    prove  underlyLna    facts   as    to 

Insanity   (diagnosis)    and  opinion    testimony  as    to    whether  or  not 
he   Is  Insane. 

Nothing  Is   said   In  H.R.   7259  about  limiting  in   any  way    the 
underlying  advantage    which   the   prosecution   always  has.    I.e..,    the 
presumption  of   the    defendant's   sanity  which    the    defendant  must 
overcome    as  part  of  his   burden  of  proof  In    establishing  his   affirmatlVe 
defense  of  Insanity. 

^  As   st^^.e^   at   21    Am.    Jur.    2d  196.    Criminal   Law,   |74,    Presumotlon 

"The    accused   in    a    criminal    proceeding   is   initially 
presumed    ro    be    sane.    The   presumption    is   said    to    be    the    eoulvalent 
of   positive    oroof  until    successfully   rebutted;    thus,    where    the 
evidence   presented   by    the    defense   is  not    sufficient    to    overcome 
the   presumption    it   is    unnecessary   for  the    prosecution    to 
order   /sic,  "off er"j/  any   direct    proof  of    san:t7.    According 
to      ne   view,    the   only    effect  of   the    presumntion   of   sanity    is 
t.-'    require    the    Introdoctlon   of    soTe    evidence    terdln.?    to    prove 
irsarity;    when    this   is    done    the    nresumption   rw   longer   orevails 
and    cannot    be   considered   by    the    jury.    But    some   courts   hold 
that    the    presunjption   of  insanity    stars   in    the    case    to    the 
end   and  helps   to   weight   the    scale  on    the   insanity   issue   in 
the    prosecution's    favor,    /cf.   Uo^'^on wealth   v.    Snencer, 
212  Mass.    43b,    99  N.  3.    26^    ( Sup.o'ud  .Cfe.    Mass  „    ■l912)/. 


671 


We  recognize  that  the  federal  rule  (and  that  of  soiie  states) 
I3  that  once  evidence  of  Insanity  has  been  Introduced,  the  burden 
shifts  to  the  prosecution  to  prove  beyond  a  reasonable  doubt  that 
the  defend  nt  was  legally  s^ne  at  the  time  of  the  offense.  21  Am,  Jur, 
2d  197-198,  Cr'.tDlnal  Law,  §76,  Burden  of  proof  -  view  that  burden 
rests  on   prosecutor. 

Nevertnel  ess,    the   problem   remains   whether    the   defendant    Is 
adequately   prot   ected    with   respect    to    this    technical    Issue   if 
the   admissible    testimony   and    evidence   which  he   may   produce    to    prove 
his   Insanity    through    experts   Is    to    be   restricted.    Most    clearly,    the 
bill    seeks    to    do    precisely    that, If   the    defendant's    proof  of   insanity 
is  not  held    to    be    sufficient    to   overcome    the  presumption   of    sanity, 
then   his    due   process   right    to   oa>e    an    effective    defense    will   have 
been  negated, 

pon wealth    v.   "^^^^^^ 


The    danger   is    not  hvpo  thetlcal.    Coam 
456   Pa.    475,    321    A.    2d  627  ^up.Pa  .19 } /^olds   that   '.men  a  d9i:enQar.t 
offers    evidence   of   Insanity    through   psychiatric    testimony _/    the 
prosecution    carrot   rely    upon    a   presumption   of   sanity,    but   Instead 
must  offer    evidence    to    show   that   he   was    sane    at    the    time   of    the 
cri::;lnal    act.    However,    the    evidence    adduced   by    the    prosecutor   to 
rebut    the    deferdant'g   proof  of   Insanity  may  be    lay    testimony 
which    shows   that    the    defendant   both    toiew  the   nature   and   ouality   of 
the    act  he    committed    and    that   he   knew  what  he  had    done   was   wrong, 
eieaiy,    the    danger    that    the    presd:antlon   or?   s=rity   will   remain    in 
the   case    is    increased    if   the    defendant    is   preSlUded    from   offering 
testimony   and    proofs    as   to   his   Insanity   :vhlch   under  present    rules 
applicable    to    expert    testimony   is    entirely  admissible  and    proper. 

2.    Position    Taken    in    State   v.    Johnsog.309    A.    2d436    (Suo.Ct.    R.I.    1979) 

We    repeat,    for   reemphasis   in    view  of  its   applicability  here, 
irtiat    the    Supreme   Court  of  Rhodglsland  held    in    State   v.    Johnson, 
309   A.    2d   436,    9   A.L.R.    4th   511    (Sup.Ct.    R.I.    1979).    The  court 
there  held    (399   A.    2d   at  477 -^Va): 


preserving   tae  respective  provinces  of   the   Jury  and 
experts    is   an    important   concern.    Consonant   with  modern 
medlral    'JEders  tan  ding,    our    test   is   intended    to    allow   the 
psycn-latrlst    to    place   before    the    jury  all   of   the    relevant 
information    that    it  must    consider   in   reaching  its    decision. 
We    alaere    to    Dean   Wigmore's   statement    that    when    criminal 
responsibility   is   in    issue,    'any   and   all    conduct  of   the 
person    is  admissible    in    evidence,'    2  Wigmore,    Svidence, 
§22a   (19^0).*i-'*." 
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5.    Position    Taken    In      Article   In   66   Virginia  Law  Review  by  Professors 
Bonnie  and   Slobogln 

Professors  Bonnie   and    Slobogln   urge  retention  of   testlmon/ 
b7    experts    as    to    the    diagnosis   of '  the  mental    disease  or    the    defendant 
relying  upon    the   Insanity   defense.    They   state    (66    Virginia  Law  Rev.    at 
468-469): 

"1.    'i'he  Usefulness  of  Diagnoses 

"The   substantive    criainal   law   typically   ascribes 
esculpatory  or  mltlgattlng   significance      to   reconstructive 
clinical    formulations  only   if   the    defend-^nt's   claiaed 
aberrations  were   attributable   to   a    'mental    disease  or 
defect.'      Because    the  law  thereby    endorses   a    'medical    model* 
of  abnormal    psychological    functioning,    courts  have   generally 
considered    the    presence  of  a    diagnosable   mental    illness    to    be 
a  matter  or   some   evidentiary   importance.    Professor  Morse    is 
highly   critical    of    the  law's   reliance   on    diagnostic   concepts, 
and   of   its  willingness    to   depend  on    experts   to    define 
'normall-y.'   He  would    forbid    expert   testimony    'about  whether 
an    actor  suffers   from   a  mental    disorder  or    even    about   whether 
the    actor   is  normal,'    fearing   that   diagnostic   labels   might 
Induce    the   factfinder    to   2ake    unwarranted   assumptions    about 
the  nature   and    severity  oi    the    defendant's  condition.   He   points 
to    the    relative    unreliability  of  clinical    diagnoses,    and 
emphasizes    that    the    determination   of  whether  a   defendant's 
abnormality    is    severe    eno'Jgh    to    be    considered    a    'mental    disease 
or  defect'    is   a  value    Juasment   that   should   De   reserved    to    the 
factfinder, 

"   He   do  not    think  that   these  concerns   Justify   exclusion 
of   such   testimony.    Admittedly,    serious   prejudice  may   result 
If   the    factfinder  accords  any   evidence   undue    significance  on 
an    issue   central    to    the   outcome  of  a  case.    Thus,    critics  of 
forensic   psyciiatry  point  out   that  many  courts   refuse    to  admit 
opinions    based   on    polygraph    testing,    despite    their  reputed 
80^  reliability;    the    risk  of  undue   reliance    and  of  undue 
pre^adice  on    a   key   Issue  -   a  party's   truthfulness  -   is    simply 
too   great.      The  analogy   between   reconstructive    formulations 
enploTlng  diagnostic   concepts  and   polygraph    testing  Is    inept, 
hovTT=T.    ?or  one   thing,    the    'mental    disease   or   defect'    Inquiry  - 
In    ■imlch    diagnostic    concepts  are  most    probative   -    represents 
only  a    threshold   question;    the   oivo tal      determination    under   the 
various  reconstructive   tests  relates   to    the   actual    effects  of 
a  person's   condition   on   his  cognitive  or   emotional   processes  at 
the    time  of   trie  offense.   Moreover,    the    risk  of  unfairness    to 
the   defendant   is  ilitnimlzed   by   the    fact   that,    under  constitu- 
tionally correct   procedures,    the   prosecution   cannot  introduce 
psychiatric    testimony  unless   the   defendant  raises  a  clinically 
based    'defense,'    thus    the    defendant   controls    the    introduction 
of  psychiatric    testimony.    Finally,    altaough    the    'scientific'' 
sura  of    the   polygraph  might  lead    to    undue    Jury   reliance, 
the    factfinder    is    unlikely   to    abdicate    to    a    clinician    the 
duty   to    apnly    the    'mental    disease'    threshold   requirement;    the 
risk   that    this    would   happen    can    be   minimized    if  the    exoert    Is 

goulred,    on    cross-examination,    to    exnlaln    the    use   and 
^l*^;tlons  of  his   diagnostic   concents,    and    If   cautionary 
strucUons   clarffy  tSe  Inoogruence  of  the    diagnosis   with  the 
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le^l    "test. 

'*5xpert  opinions   about    the    co'^parative    severity  of 
behavioral    dysfunction   often    rely   upon    diagnostic    concepts; 
such  opinions   can,    in    sone   cases,    yield    insights   that   are 
both   probative    and    valuable    to    the    factfinder  on    the    'mental 
disease'    Issue.    Without    the   conceptual    aid   offered   by    diagnostlp 
constructs,    the    factfinder   will    confront  a   bare    descrlptionof 
symptoms   with   only  lay   conceptions  of   illness    to    assist    In 
interpretation.    In   many   Instances  lay   conceptions  may    be    all    the 
assistance  needed;    in   others,    nowever,    the    factfinder  may   be 
deprived    of   information   helpful    In    detemlning    the  nature    and 
severity   of   the    defendant's   alleged   abnormality." 

Professors   Bonnie   and    Slobogin    amplified    their    theoretical 
objection    to    any   nrohlbltlon    on    exnert    testimony   as    to    a   diagnosis 
of  mental    illness   or    defect   by    ^    detailed    case  history    from    their 
files   illustrative   of   the   ?id    that    such    diagnosis    could   give    to    the 
Jury  or   factfinder. 

Their   s~ZDng  recomr:  endaticn    for   full,    unrestricted    testimony 
by    ex-?3rts   vher?    the    insanity    defense    is   raised   is    furth=i;^   amplified 
by    the    com^en":-    immediately   preceding    their   position    as   to    admissibility 
of   diagnostic    evidence   quoted   above.    They   wrote    (66    Virginia  Law 
Heview  at   46l-4c6): 

"_3.    Opinion    Testimony  By  ?<gntal    Health   Pro  fessionals;:  Three 
Substantive   Co ntexts 

"    Tie    concede    that    the    central    etiological    theories   and 
conceptual    categorie   s  of    the    clinical    behavioral    disciplines 
have   not   been    scientifically  validated,    and    that    few  clinical 
opinions    can    be    stated   with    a  high    degree   of   certainty.    At 
best,    opinions    about   psychological    processes   -    beyond   n-^rely 
description   observations   -    are    clinical    probability    Judgments 
rooted    in    theoretical    constructs    that    are  more    or  less   widely 
shared   among  mental  health   professionals. 

"According   to    the    weight   of  authority,    however,    the    fact 
that  opinion    testimony   is   uncertain    does  not   by    Itself    Justify 
exclJsicr,    as  long   as   the   evidence   rises   above   mere    conjecture 
or   s-9Culation,    If   It  has   any    tendency    to    nrove  a    fact,    and   Is 
othervise   qualified   as  sxnert  opinion,    the   evidence    is   admissible 
unless    seme   overriding  reason    reiuires    exclusion.    The    rationale 
for   this    position    Is    that  many   observations,    both   saientlfic 
and   lay,    can   be    expressed   only    in    t=rms  of      probabilities' 
or    'possibilities';    to    deny    the    factfinder   such    evidence   on 
tais   ground   alone  might   deplete    seriously    the   amount  of 
Infozr^ation    available. 

"Although   Professor  Morse   acknowledges    this    general 
evidentiary   principle,    he   asserts    tha   t    'an    excention    should 
be  made    for  mental   health   pro ''esslonals,    primarily   because    their 
4.4  _.    <    T._<4.-j   __ •    « — J    their    unrestricted 

the 
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determines  whether   exoert   testlmon/   hy  mental  health 
professlonalswwlll   he    introduced  -    typically   the    case 
in   He  reconstructive    innuiriea  of   the   criminal  law  - 
the   opinions  of  qualified   witnesses  within    their  sphere 
of   specialized   knowl  e  dge    should  be    freely  admitted. 

"a   defendant's  past   psychological    fucctioning   cannot 
be   reconstructed   with   scientific    precision,    -^he    truth   will 
remain    very  much   in    the    shadows   whethe  r  or  not  cental   health 
professionals     ara  permitted    to   offer  their  oDlnlons.    In   formu- 
lating an    evidentiary    test,    then,    we    should   begin   by  coiiparlng 
the    knowledge   of  mental    health    orof essionals   not    with    the 
Imowledge   of   physicists   about    the  laws  of  motion,    but    with   that 
of  laymen    about   psychological    aberration    and    criminal    behavior. 
)fe    should   ask  whether   the   observations,    intuitions  and   hypotheses 
of   clinicians  offer  a   useful    and    acceptable    suisplement    to    those 
of  Everyman. 

"Morse   Insists    that    inferences   concerning   the  nature, 
extent,    and   conseouences  of  mental    dysfunction   are    within    the 
range   of  lay   experience   and    -xinnon    sense.    To    some    extent    this 
is   correct;    the    factflndder    is    coapetent    to    draw   such    inferences 
la    the    absence  of   exoert    testimony,    and  need  not    yield    to    such 
testimony   even   when   undisputed.    Moreover,    lay  witnesses   sometimes 
may    express  opinions  on    a   defendant's  mental    condition.    Neverthe- 
less,   we    stress    the    incremental    nature  of    the   modem    test; 
we   must    ask   whether    'specialized    knowledge   -snUI    assist    the 
trier  of   fact',    not    whether    the    factfinder   cin   manage    '.vhen 
left    to   his  own    devices. 

"Of   course,    otherwise    admissible   ooinion    testimony  offered 
by   a  qualified    expert   still  may   be    excluded   if   its  probative 
valae  Is  outweighed   by   th  e  likelihood    that   it   will   cause 
unde    delay,    confuse    the    issues,   mislead    the   Jury,    or  unduly 
prejudice  one  of   the    parties   in    the   case.    Ordinarily,    the 
balancing  of  benefits   and    risks    is  made   on   a    case-by-case 
basis.    Critics  of  forensic   psychiatry   typically  argue,    however, 
that    the    risk  of  ijlisleading   the    Jury,    and    thereby  prejudicing 
one   of    the    parties,    is    so    substantial    that   only   a   categorical 
exclusion   of    such  mental    health    testimony   is   an    adeauate 
respcrse.'In    the    context  of   the   reconstructive    incuirles  of 
the    criminal    law,    we   do   not    agree. 

"The    imprecision   of   an    expert's    concepts,    and    the 
pscsslble    shortcomings  of  his   evaluative    techni-iues,   may 
be    explore-i    through   direct    examination    and   cross-examination, 
sr.i   in    arguments   by   counsel    concerning   the  weignt  of  his 
testimony.    The    court    can    confine    the    exoert    to   his    sphere  of 
specialized    knowledge,    and    exclude  opinions  on    ultimate    issues 
tnv:;lving  moral    Judsments.    Cautionary  instructions   also    are 
available.    Jven    if   the    defecse    has  offered    trie   only   psychiatric 
testimony,    the   natural    skepticism   of    the    Jurors,    coupled    with 
the    safeguards  already  mentioned,    should   virtually    eliminate 
the    danger  of    the    Jury    -abdicating   its   factfinding   role. 
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"We  believe    that   >riiolesale   exclusion  of  exoert 
opinion    testimony    from    reconstructive    inqulrie   3  wo uld 
unduly   pre.ladlce    the    Interests  of  defendants   and  anhan ce 
the  natural   advantage    ea.loyed   by   the  proseciitlon  on    such 
Issues,    contrary   to    the    fundamental   concepts  of  fairness 
governing   the   criminal    process.    Detailed   discussion   of   such 
te3tlmon7   in    three   substantive   contexts  will   help   to   illustrate 
our  assertions,    and    to    underscore   our  differences  with  Professor 
Morse."    (Suphasls    supplied). 

The  New  Jersey  Coalition    to    Defend    the  Bill  of  Rights   fully 
agrees    that    the    exclusion   of   expert  opinion    testimony   from 
reconstructive   inquiries,    which  would   be   brought  about  by   the 
amendment   of  Article  4   of   the    Federal   Rules  of   Evidence    to 
exclude    testimony   as    to    "the    particular  medical   or  psychiatric 
diagnosis   nf    the    defendant's    alleged  mental    disorder  or   defect" 
(H-R.7259,P.    3,    lines  13-19)    (as   well    as  by    the  corresponding 
exclusion    of    exert    testimony   as    to    the    ultimate    issue    (H.R.    7?59, 
p.    2,    line    20    to    p.    3,    line   5))    is    "contrary   to    the    fundamental 
concepts  of  fairness   govemln?   the   criminal   process."  We  go    farther, 
T/e   believe    th-":   due   process   issues  of  both   procedural    and    substantive 
const!  t'jTlor^l    law  are    involved    as   well   as    tiiose   of   fundamental 
fairness.      We    "am  now   to    those   issues   of   established    constitutional 
and    criminal    law. 

Our   analysis,    ^[t'ti^ls   point,    is   confined    to    the    reconstructive 
ele'rent   of    the   insanity    defense.    ?he   projectivs   or    predicxlve    element, 
which    cooes   about   when   one    seeks    to    forecast    the    potential    dangerousness 
of  one   who    has   been    committ-d    following  a    trial   or  hearing,    raises 
different    issues,    dealt   with   in   our   discussion    below  of   the    searate 
Issue  of   "dangerousness."    That    issue  of  projection,    as   contrasted 
to   reconstruction  of   the   defendant's  mental    illness  or  defect.    Is 
presented    in  H.R.   7259   in    the   provision    dealing  'A  th    testimony 
by   an    expert  as   to    "dangerousness."    (H.R.   7259,    p.    5,   lines  6-12). 

A,    Principles   of   Procedural    and   Substantive  Due   Process  of  Law 

Applicable   to   Proposal    to    5xclude  Opinion   Testimony 
As    to    Diagnosis 

The    ''f^.r:i\:DZ  by  Professors  3onnle   and   Slobogln    that    fundamental 
fairness    is   violated    by    exclusion    of    expert    testimony    in    the    field 
of   a   cri-'lral    trial    'vhere    the    Insanity   defense    is    raised    is    fully 
supported    27    ~h=   applicable   principles  of  constitutional    and    criminal 
law. 

The    applicable  law  is    tersely    summarized   as    follo^-ra   at 
16    A   .\m.    Jur.    2d    lOb'^-1060     ,    Constitutional  La-f,    §   848^    Rifrht    to 
introduce    evidence: 
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"l  848.    Right    to    Introduce   eTldenca. 

"T  ha  right   under  the   due  process  clause    to    a 
full  hearing   Includes   the   right  of   the    party  Traose 
rights   are    sought    to   be  affected    to    Introduce   evidence 
pelting   authority,    see,    e.g..,    Baltimore   4   O.R.    Co.    v. 
United    States,    ?98  U.S.    3^*9,    aO  L.Bd.    1209,    56    S.Ct. 
797    (  );   Louisville  &  N'R,    Co,    v.    Finn,    235  U.S. 

601,    59  L.Bd.    379,    35  S.Ct.   146    (  );    Washington 

ex   rel.    Oregon   R.    4  N.Co.    v.    Palrchlld,    224   U.S.    510, 
50  L.    Ed.    863,    32  S.Ct.    535   (  j/and  have    Judicial 

findings   based  upon    It.    A  party  has   the   right   to    the 
opportunity,    -when   in   court,    to    establish   any   fact  which, 
according    to    the    usages   of   comnion   law  or   provisions  of 
the  Constitution,    would    be    a   protection    to   his   property 
or  his  liberty.    Hue   process   implies    tne   right   to 
contradict  by   proof   every  material    fact  vrtilch   bears  on 
the  question   of  right   Involved.   ♦*♦. " 

Concededly,    Consress  has   the  power   to   change    evidentiary   rules. 
It   does  not,    however,    have    the   power   to   utilize   such  unquestioned 
risrht   so    as   to    deprive    a   defendatit   of  his   right    to    introquce 
aiatsslble    evidence   which  protects  his  liberty.    The    rule    is 
articulated    clearly   at   16a   .^ju.    Jur.    2d    1063,    Constitutional  Law, 
§   350,    Prescribing   rules  of    evidence; 

"2  850.    Prescribing  rules  of   evidence 

"It    is    well    settled    that    the   legislature   of  a    state 
has    the   power    to    prescribe  new,    and    alter   existing,    rules 
of   evidence,    or   to    prescribe   methods  of  proof,    provided 
they   do  not  violate   constitutional   requirements  or   deprive 
any  person   of  his   constitutional    rights;    moreover,    so   long 
as   they   do   not  violate   any  constitutional    provision,    or 
deprive   a  litigant  of  his  constitutional    rights   the   rules 
of"  evidence  are    subject   to    the   control    of,    and  modification 
by,    the  legislature,    regardless  of  whether    they  affect 
existing   rights,    there   being  no    such   thing  as  a  vested 
risht   In    a  rule  of   evidence.    If  a  legislative   provision, 
nc~  unreasonable   in   itself,    prescribing   a   rule   of   evidence 
in    either   cri:5inal   or   civil    cases,    does  not  shut  out   from 
-he    party    the    facts   be<3rlne    upon    the    ls=ue,    there   is  no 
gro'jnd    for   holding    that    due    process   of    law  has  been    denied 
hlr;    however,    the   legislature   has  no    power   to    establish 
rules  which,    under   tae   nretense  of  regu"'--'ting   evidence, 
altogether    nrohibit    a   party    from    exhibiting  or    establishing 
lis   rights,    sirce    this   would    substantially   deorive   him   of 
due  process  of  law." 

In    our   Judgment,    H.R.    7259' s   prohibition    of    exoert    testimony 
in    the   manner  here    under   p.nalysls   does   deny    trie    defendant    the 
power    to    present   proof  of   facts    be^^ring   upon    the    ultimate    issue, 
i.e..,    whether   or  not  he   --ras   criminally   Insane   at    the    time   of   the 
commission   of    the    crime   charged    against   him.    Exclusion    of   such 
expert    testimony   accordingly    ienies  him/her   due    nrocess  of  law 
and    Its    exclusion    is    fundamentally   unfair,    as   Professors   Bonnie 
and   Slobogln    correctly   concluded. 
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The    Issue  of   procedural    and    substantive    due   process  of  law 
applicable    to    the    Insanity   defense  has   repeatedly  come   up    In 
decisions    dealing   with    the    so-called    bifurcated    trial    orocedure. 
In    Such    case    there    Is   a   first    trial    to    determine    the    issue    of 
guilt   or   Innocence   and   a    second    trial    for   consideration   of    the 
defense   of   insanity.    Courts  have   heid    that    this   procedure    violates 
due    process  of  law. 

Thus,    In    State   of   Arizona   v.    Shaw,      471    P.    715,106    Ariz, 
103   (SuD.Ct.    Ariz.    In   Banc  1970)   held    that    the   Arizona  act   to 
such    effect   was   Snconstlt  i tlonal ,    since   to    comply   with   due   process, 
the    act   would  have    to    be    Inter'sreted   as   allowing  admission   of  all 
the    evidence  at    t.ie   first    trial,    but   to   do    that   wDuld    emasculate 
the    act    In    such   a     -ay    that    it   would      nt  be    carrying  out    the    purpose 
for  which   It  was  Intended.    The   court   cited    the   dissent  In 
Peoole    V.    Veils,    33  Cal.    Pd   330,    20?  ?.    2d   53,    cert.    den. 
338  a.S.    33c,   70   S.Ct.    43,    94  L.Bd,    510   (  )    In   which 

Mr.    Justice  Carter    in   his    dissenting  opinion    In    ^ells,    suora, 
held    that    any   proof   tending   to    show  that   a   certain  mental 
condition    c~'j1j      not    exist   Is   relevant   and    should    be    admissible 
t?    show  thaT   it    did     not   exist.    P'jrt  lar  ,    proof   that    something 
could   rot  exist   Is   the  best  possible   evidence   that   It   did  not 
exist.    Here,    that   "  some  ti  ins-"    Is,    of   course,"   leg   al    sanity. 
(See   Shaw,    sunra,      471    ?.    "^d   at  722), 

Com.    V.   Lallberty.     373  Mass238     ,    366  N.B.    2d  73&, 
742-743    (Sup.Jud.Ct.    Mass,    1977      )    holds    that    the   Insanity 
defense  may  be   raised   prooerly  by    the  admission  of  any    evidence 
which.    If   believed,    might    create   a   reasonable    doubt   concerning   the 
defendant's    criminal    responsibility   at    the    time   of    the    killings. 
'i"ae    court   held    further    that    experts    experienced    In    the    siudy   and 
treatment  of   the  mentally  ill  may   testify   fully   as   to    the   nature 
and   extent   of    the    Impairment  of   the    defendant's  mental    facflltt&ss 
as   well    as    their  observation   or  other   bases    for   their   conclusions; 
exBert    testimony  regarding   Xae    defendant's  mental    state    Is   admitted 
even   If    the    exnert   does  not  believe   or  testify   that   t^e   defendant 
was     criminally  Irresponsible. (336  N* B.    2d   at  740), 

In  5ug:i5s  v.   Mathews,  576    ?.    2d  1250,1255   (7th  Clr.    1978), 

the    Sevenxri.   Circuit   Court   of  .^.ppeals   held   that    the   exclusion   of 
psyohiaTTic    evidence  offered    to    show  that    th.e   defend   ant  lacked 
the    capacity    to    form    the    soeclflc    intent    to    kill   his    two    victims 
as  reTJired   for   a   first-degree  murder  conviction    was   impermissible* 
Tne    court   cited   both   the  Wisconsin   constitution   and   the 
ConstlTiJtion   of   the    United   States,    Amements  "vi'  and  14, 

In    State    of  Maine   v.    3umhain, 
406    A.    2d    3i:i9,a96-«99  TSup.    Jud.    Ct.    Me.   1979)    the   court   held    that 
certain   testimony   nertainlng  to    the   abnormal    condition   of  mind  orf 
the    d^fenjant    --fas   relevant.    In    that   case   the    defendant,    after 
raisins    the    insanity    defense,    was   convicted   of   aggravated    assault 
at   a   unitary    triil.    -i-he    court's   ruling    that    the    testimony 
pertaining    to    the    defendant's   abnormal    condition   of  mind   was 
relevant    to    whether  he    nossessed    ttie    reauisite    reckless    state 
of  mind    to    commit    the    crime,    and    thus   It   was   incumbent    to    Instruct 
the    Jury    in    terms   of   the  Maine    statute    providing   that    in- 
nrosecution    for   a   crime    in    which   a   culpable    st-'te   of  mind    is    a 
nacaasaBy  _elsTB  t.    the    existence  of  a   reasonable   doubt   as    to    such 
StSTe'   cff '  mfft^  Hay    be    estebllsnsd    by   evidence   of   abnormal    condition 
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of  mind.    The    failure   to   give    such  an   Instruction    was  held 
to    be    an    error  of   constitutional    dimensions. 

Com.    V,    Go ul d , 
405  N    E.    2d   927    (Sup.    Jud.    Ct.    Mass.    1979)    holds    that    full 
psychiatric    testimony   and    evidence    Is   aduisslble   on    the    Issue 
of    whether    the    Imnalrment    of    the    defendant's  mental    nrocesses 
precluded   him    from   blng   able    to    deliberately   premeditate. 
(405  N.5.    2d  at  933)    .    It    thus  went   behond   admitting   such    evidence 
only   as    to    the    Issue   of  criminal    responsibility,    and    reversed 
prior    decisions    so  limiting  psychiatric    testimony  and   evidence. 
Ibid. 

Precisely  what    is  meant  by   fundamental    fairness   Is  well 
stated    in    ShauHanessy   v.    Mezel.    345   U.S.    ?06,    22^,73    S.Ct.    625, 
97  L.5d.    93?    [dissenting  opinion),    aparovlngly   Quoted   In    State 
v.    Shaw.      suora,      471    P.    2d  at  725: 

"Procedural    fairness.    If   not   all    that  originally 
was  z=znt   by    due    process  of  law.    Is   at  least    what    It  most 
uncc'::proalslngl7   reo.ulres.    Procedural    due    nrocess    Is  more 
ele==r-al    and   less    flexible    than    substantiife    due    process. 
It    yields  less    to    the    times,    varies  less   with    conditions, 
and    defers  much  less    to    legislative    judgment.    Insofar 
as    it    Is    technical    law.    It  must    be    a    specialized 
responsibility  within    the    competence  of    the    judiciary, 
on    ifnlch   they    do   not   bend   before    political    branches 
of    the  Government,    as    they    should   on   matters   of  policy 
which   compromise    substantive  law. 

"if   it   be    conceded   that    In    some  way    this  alleai   could 
be   confined,    does  It  matter  what   the   procedure    is?  Only 
the  untaught  layman   or  the   charlatan   lawyer  can    answer 
that   procedures  matter  not.    Procedural    fairness  and 
regularity   are   of  the    Indispensable    essence  of  liberty.***," 

In    Shav,    sunra.        471    p.    2d  at  724,    the    A  rlzona   Supreme 
Court    fur-ner  observed: 

'"Car    this   Court    say    that    it   is    just    to    nass   upon    the 
guilt   or   Innoncence   of   a    defendant   without   allowing    all 
of   tne    evidence   available    to   determine   whether  he  had 
the  mental    capacltv    to    commit    the    crime?    ...    To    prohibit 
the    introduction  of   any  or   all   of   the    evidence   bearing 
on   proof  of  Insanity  at   the    trl  =il   of  guilt  or   Innocence 
■■TDuld   deprive   a    defend  nt   of   the  opportunity  of  rebutting 
Intent,    premeditation,    and  malice,    because  an   Insane   oerson 
could   have   none.    Tr.s    first    trial    then    --rould    Involve   only 
proof    that   an    act  of   a   criminal   nature   had    been    committed, 
and    that    the    defendant    comralted   It.    In    effect,    this    gives 
rise    to    a   presumption    of   intent,    nremeditatlon,    or  malice, 
which   runs   counter    to    the    common-law  and    constitutional 
concepts  of   criminal    trial.    The   secon J  trial    Is  limited 
solely   to    the  questi-^n   of  legal    Insanity,    the    guilt   of   the 
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defendam;  having  already   been    determned.    There    Is   no 
provision,    nor   reqllstlcqlly   could    the?~e   be    to    determine 
also    Intent,    preaedltatlon,    or  malice   In    reduction 
of  the    degree   of  the   crime.    Thus,    the    presumption   raised 
in    the    first   trial    becomes  an    Irrebuttable   presumption. * 

We  are,    of  course,    not   de^^ling  here   with   the    split  or  bifurcated 
trial    involved    in    State    v.    Shav,    suwra.    N=verthele3S ,    we    consider   the 
cogent   reasoning  of  that   decision    to   be    fully  applicable  here.    Exclusion 
of  relevant   testimony  and    proofs  by  psychiatric   and   psychological 
experts    with   respect    to    the    diagnosis  of    the   mental    illness  or   defect 
from    '-rtilch    the   defendant    seeks,    in  his   defense,    to   prove    that  he    suffers 
from   does  curtail   his   defense.    It  may   be   decisive. 

What   precisely  is    the  objection    to    such   testimony'    The  nomenclature 
of  mental    illnesses   and    diseases   is    determined    oy   international 

commissions  of  psychiatrists  and  licensed   specialists  and    experts   in 
mental    health.    Names  of   dleases,    such   as   schizophrenia,    catatonia, 
or    the    like    can    be   readily    exnlalned    to    a    Jury   and    accompanied   by 
proper  instructions  from   a   Judze.    They  are  no  more    complex  -when    properly 
described    than    such    similar    terms   as  measles,     aimps,    pollomyll tl  s,    or 
herpes. It    simply   escapes   us   'why,    in    this  one    area   of    criminal   law 
where    tr:e    insanltj    defense    is   raised,    there    should    be    exclusion    of 
diagnoses  of  mental    Illness  or   defect.    Such    diagnoses   -   or  missed 
or    erroneous   diagnoses-    are    the    v?ry   essence  of  medical  malpracUce 
actions,    'iheir    exclusion    ^TOUld    clearly   work   to    the    disadvantage   of 
the    defendant   whose   liberty  or  very  life    (if   capital    punisnment    should 
UDJistly   and   unwisely   be    reinstated    in    the    federal    system)      is    at    stake. 
Their    exclusion    is    error  of   constitutional    dimensions,    as    the    cases 
cited    in    this    section    so    plainly    show. 
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V,  THE   PROPOSED  AIElTOffiNT    OP   HUE     701;   OF  THE  PEDSSAL   RUES    0?  SVIDSIICE 
TO   DEiniT  ADMISSIBILrrY  TO   EXPERT   TEST  E-iOI.T  AS   TO      THE    LIKELIHOOD   OF 
A  DEFENDANT'S    "DAI.'G-EROUSNESS"   SHOULD  3E   REJECTED 

f^^    Proposal    to   Bar    Opinion  Testimony   by   Ej:p9rts    as    to  "Daa  eerousness" 

H.R.  7259  provides  (p.  3,  lines  6-12)  that  Sec.  2  (a)  of 
Rule  7OI4.  of  the  Federal  Rules  of  Evidence  is  to  be  amended  to  add 
the    following   new  provisionr 

"(c)    In  a  proceeding  under    chapter   3IO  of  title    15, 
Iftiited   States    Code,    opinion  testiaiony   as    to  whether   the 
likelihood    tfciat    the   acquitted   or    conimitted    person,    or    a 
hypothetical   person  in  tcB    acquitted   or   corniitted  person's 
situation,  will    coramit   acts   of    serious   bodily    injury   to 
any  person  or    substantial   danase    to  the   property   of    other    is 
suff tc'lentlj    substantial   to    juatLfy  cott.oi it r.sni,    shall  not    be 
admissi  ble."" 

B.    Analysis    of    Proposed  Exclusion  of    "^angerousness"'  Testiiiony 

bT  Expert 

The   ;Jew   Jerse-   --oalition  to    Defend    the   3iii    of   Rigbts   urges 
rejection   cf    this  T3ro  posed    amencr.eni:    of   Rule    70-4.    of   the  Federal    Rules 
of   Evidence    for   substantially    the    saae  reasons    as  we   have    articulated 
above   with   respect    to   the    parallel   proposed   barririg    of    expert   testimony 
as    to    (1)    the    ultimate    issue    of    whether    ths    defendant    is    criniir^Ily 
insane,    and    ^2)    diagnosis    testimony  by   the    expert. 

As  we   have    noted    above,    we    are    dealing  here    with    what    is 
conceptually   a    different  aspect   of    the   problem  of  expert    testimony   than 
is    involved    in   the    issues    of    opinion   testiaony   as    to    the    ultLnate    issue 
and    as    to   diagnosis    of      the   mental    illness   or    defect,    if    any,    of    the 
defendant   at    the   time    of    the    coamLssion   of    the   crime.  Each  of  the   latter 
two    issues    presents    a   question  of    reconstruction  after    the   fact   of    the 
defendant's   state    of  niid  .  Each  is  a    natter  of    looking  back,   and,      like 
a   detective,    deducing   what  occurred  in  the  past  from  a   complex  series 
of  interlinked   clues. 

Testiaony   as    to   "dangerousness^jon   the    other   hand,    is    predictive 
in  character,  not    reconstructive,   -'•t    looks    to    the    future.    It    seeks    to 
speculate    on   the    probability   or   substantiality    of    the    risk  to  society 
and    to      ths    defendant    presented   by  vmether    or  not    he    or    she   will    prove 
to  be    dan£3ro'-:s,      and    if    so,    to  what  extent. 

1'i'e    faliy    understand   the  rationale    behind    the    proposed   exclusion 
of    opinion  testir.ony   in   this   regard.    It   sterns,    we   believe,    from   v/hat 
those   observing    the   records   of  highly  publicised   trials    involving    the 
insanity    defense   believe   to    be   doniration   of    the    jury    by   the   ner.tal 
health   experts.  If  so,    the    proposed  remedy   overreaches    in  our    judgment. 
It    is    over-reaction,  Tha   pendulum   swings    much    too  far.    In  place    of    the 
"domination"  by  the  r.edical   expert,    ths    trier   of    fact    is    to    be    left  without 
v;hat    guidance    can   be   gained  by   one    who   is    by   definition  an  expert   and 
specialist    in  an    arcane    field.  The    proffered   remedy   for    domination    is    to 
be   what  v/e    can    only      terra    speculation   and    guess   work  by   laymen  having   no 
co:;petence    whatsoever    in  the  area   of   mental   health.  Risk   for    risk,  we 
believe  t  hat    society   and    civil  liberties   are   better    off   by  having   the    trier 
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of   fact    given   the   assistance    of   all    inf orxation  and   facts   helpful 
to   make    an    informed   assessment    of    a  most    difficult   prediction   rather 
than   having    such    factfinder    (jury    or    court   sitting    without  a     jury) 
thrust    into  the   position   of    being   required   to    make   that   complex 
forecast    of    the    fixture   without   the    aid    of    the    e   Xpert's    evaluation, 
for    whatever   weight    the    trier   of   fact    chooses    to   give    to    the   expert's 
opinion. 

Thus   analyzed,    the    problem   is    completely  parallel    to    that    which 
we   have   analyzed    above    for    the   other    two  proposed    amendments    of    Rul3    yoij. 
of  the    Federal    Rulss    of   Evidence  ►     The    solution  to  a    problem   is  not 
found   by   the   rough-and-ready,      blunderbuss    approach    of   arbitrarily 
excluding   consideration    of  part    of    the   problem.  The    decision   of  t he 
framers    of    Rul^    7Cij-   was    that    all   evidence    should   be    presented   to    the 
jury  or    other    trier   of  fact,    so   that    it    night    ma'.o    an   informed   determination 
of   the    issue    upon   t;".e    basis    of   being   free    and   able    to    evaluate    all   relevant 
facts.  The  wisdom   of    thatapproach    is    completely   applicable    to    the    question 
of    successful   prediction  of    "dangerousness .  " 

As     we  shall   set   forth    in   some   detail    below,    the    track    record    of 
psychiatrists    and   r.e-tal   health    experts   for    predicting    "dangerousness" 
is   much    less    impressive      than  perhaps    the  profession  would    like    to    accept. 
On   the   03ber   banc,    it    seems    realistic    to    believe    that    tha    comparable 
track    record    of   laymen    (and   such    are   both    juries   and   federal    judges) 
xvould    be   even  worse.  There    are    competing    social      issues    here,    -he 
defendant   has    constitutional   rights    to   have    his   or   her    liberty    determined 
on   the    basis    of    all   available    relevant    facts.  Society    has    a   parallel  right 
to  be    protected   from   the   release   of  persons,    either   acquitted   fi?   a    charge 
of   crime    by  reason  of    insanity    or    committed,    if    they    present    a    danger 
to      individuals   or  property. 

The    problem    is    merely  extended   to   an  unknown  degree   by  having 
the    determination  rest  upon  whether,    as    the   proposed   amendment   provides, 
theij-e    is  a     "likelihood"   of    "dangerousness"   and   whether    such    "likelihood" 
is      sufficiently   substantial   to    justify   commitment."    (H,3.  7259»    P.   3»    lines 
6-12).     W  berever   the   threshold  is    placed    for   the   determination   of 
"dangerousness",    someone    must   make    that    ultimate   finding.   By   law,    it   must 
be   the  trier   of  the   fact.     By  definition,  that    trier   of  fact   is    a   layperson. 
iH  a    connslsx  field.      The    jury   or    trial      judge    is   playing   dice   or   roulette 
with   the    defezscar:: 's   future.   That    trier   of   fact   should    have   the    assistance 
of    all"  rs levari    .ac-s,    in  precisely   the   same   manner   as    a    bettor   at    a   race 
track    is    aided   '—   having  a  form  sheet.  The   problem  of    "dominance"  by    the 
expert    is    once    again   a  matter    of   proper    instructions    to        the    jury   and 
knowledge    of  the    limitations    on  a   mental  health's   expert's   ability  to 
predict   accurstoly.  That   approach  ma'ss   tb/e    expert's   opinion  one  that    is 
subject    to    being   evalued   by   the    trier    of    fact  for  weight.   That,    hoi-jever, 
is    a  far    different    solution   than    the   excessive    remedy  of   precluding 
admissibility  a.z   all      of    the    expert's      opinion   testimony,    for  whatever 
weight    the    jury   chooses   to    give    it    (or      the  s  entanc  ing    judge)    subject    to 
full    uncerstandlng    cy   the    trior    of   fact    of    :;h3    demonstrated  weakness   of 
such   prediction    by   mental      health    experts,   in  summary,    W3   think   the    proposed 
remedy  for    claimed   domination  by    psychiatrists   and    other  mental   experts    goes 
much   too  far    in  the    other   direction   and    creates      equally   serious    problems.. 
VJe    are    dealing   here  with    the    familiar   dilemma   of    Scylla  and  CharJ?bdis» 
V/a    think  the  solution   is    that   found   by  Odysseus,    i  .e  .,    to   avoid_  both 
dangers . 
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Particularly   is    it   essential  to  protect   the    civil   liberties 
and    constitutional  rigbts   of  tbe    defendant    here    (at   the    same    time 
as   the    legitimate  rights   of   society  to   be  protected  from  dangerous 
mentally   ill   persons    are   correspondingly   safeguarded)    because    the 
confinement   of   mentally   ill  persons    on  predictions  of  their 
"danger ousness"  can  create   an  indefensible    system   of  preventive 
detention.     The   unsatisfactory  record   of   ability  of  psychiatrists 
to  predict   accurately   just  which    persons    will  prove   to   be    "dangerous"' 
in  the   future    has    in  all  too  many  instances   led   to   a   conservative 
approach   of  recommending   their   retention   in  the   psychiatric  wing    of 
a  prison  or   in  a  mental  hospital    out   of  an  excess  of  caution.  There 
is   a   species   of  self-interest   on  the  part  of   the    psychiatric      profession 
here.  There  will  be  no  reprisal    against  a   psychiatrist  w  ho  recommends 
''keepine    a    person  confined   for    purported  ■rnental    illness   on   a   prediction 
of    dangerousness.  There   is   a  certainty  of   adverse    piiolLs  ity    if  the 
released    defendant   kills    someone    after    release    or   otherwise    proves 
to  be    dangerous,     he   problem  is    that   an  undetermined  number    of   persons: 
who   would    be   perfectly  safe,    L?    release,    must   continue    to    be  confined 
to  keep  from  release   the    person  who  will,    in  actuality,    "crack  up" 
after   release,    2nd  thus  br ins    bad  publicity   to    all  the  experts    in 
mental    rsaltb   --ro   sLsned   of  f  ~  on   such    release,      '^he    inevitable    result 
is  t'-at   3iany   defendants  who  will,    in  actuality,   prove  completely   safe 
in  the  community  will   continued  to    be    imprisoned,    albeit    under  the 
designation   of    being  mentally    ill,   to  keep    in   confinement    the    smaller 
numer   of  those   who  will  prove    to    be   dangerous,  ".."hatevsr   the   raticnale, 
this    is    clearly  a   species   of  preventive  detention. 

C.    Inadequacy   of   Predictive  Ability   by  l^ental   Health    ?^xpe  rts    ^   to 

"Dangerousness"   of  Defendants 

Our   conclusions   as  to   the   inadequacy  of    predictive   ability    by 
psychiatrists    and   other  mental   health    experts  Hith  respect  to    the 

dangerousness"  of  defendants   are   solidly  based   upon  the  findings    in 
a  number    of  studies,    both    by  those   approaching  the    issue    from  expertise 
in  criminal   law  and  those   utilizing  expertise    in  the  mental  health 
field.     We  sumrtarize   some   of  those   findings   below, 

1,     Vamins:  About   Lack     of    Predictive   Ability  of   Psychiatrists 
and   ?sTccol3£-i5~3   by    Professor    John  Monaban,    Ph.D.r      A  blunt,    documented 
warn  ir_g   a  boir;    zee    startling    inability  of   psychiatrists    and  psychologists 
to    identify  acc::crately   those    defendants    and  prisoners    who  would   prove 
to      be    "dangerous"   (usually  equated  with    "violent")    was   submitted 
to   the    Senate    Judiciary    Committee   for    its    cons  ideraticn   of    S ,   1    and 
S,  111  00  of    z'ne    93,Td   Congress,    2d  Sessiori,   by  Professor    John  Honahan, 
in  197l1    (Senate  Hearings  on  S.  1,   Part   ^,   pp.70^3-7077    ( 19714- )  . 
Professor    '.'^r^ahan  was    then    Assistant    Professor    in   the    Program    in  Social 
Ecology   at    the    University    of   California,    Irvine,    Gal,  ^e    submitted 
for    inclusiDn   in  the   printed    Senate    hear  Lngs  an   article   entitled 
I'Tbe   Prevenuicn    of   Violence",    (senate  Hearin~s    on   S,    ly    Part   ^'^, 
pp.   7066-7077). 

Just  how  much    predictions  by  psychiatrists   and   psychologists 
depend    upon    "gueiBtimate",    speculation  and   unwillingness    on  the    part 
of    the  expert   to   "stick  his  neck  out"  is   convincingly  set   forth 
in  this    important  summary     of    the   psychiatric    literature    (Senate  Hearings 
on  S,  1,    Part  X,  pp. 7068-7070): 
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"III.   PRSDICTIKC-  VIOLSIICE;    A   R5VIZVJ    0?  TH5   El\?I31C.^I.    LITZR.AT'lRS 

"The   last   few  years    have   wiisnessed   a   rernarkable    increase 
in   the    number    of    experimental    and   naturalistic    studies  ai3ied   at 
validating    the   ability    of    behavioral    scientists    (primarily 
psychiatrists    and    psychologists)    to   predict   violence.   This    literature 
is   even  more   remarkable    in   that    every   study   has    led    to  si^iilar 
conclusions, 

"\'/enk,    RobSaison   and    Ssiith    (1972)    reported  three    massive 

studies    on  the  prediction   of  violance   undertaken    in    the    California 

department    of    Correcticns.  The    first    study,    begun   in   1965»   attempted 

to   develop    a    'violence    prediction    scale'   to    aid    in   parole    decision 

aaking.  The      pi^edictor    itens    employed    included    commitment    ofi'ense, 

number    of  prior    commitments,    opiate  use,    and   length    of    imorisoninent . 

V/hen  validated    against    discovarad   acts    of  actual    violence    by   parolees, 

the    scale   was    able    to    identify   a   small  class    of    offenders    (less    than 

3/^   of    the    total)    of   whom   li^Jj   could  be    expected  t  o   be    violent  .  The 

probability   of  violence  for    this   class   was   nearly    three   times    greater 

thfc    tbst    f  or.  T;arolees    in   jeperal,    pnly  5^  pf  whom,    by. the  same 
cr -zsria,    cojiLZ    ze   expected   to    5e    violan;;  ►  However,    So^   of  tnose 

identified   as    pc-entially    violent,  d  id   not,    in  fact,    co-.-.it   a 

violent    act  while   on  parole, 

"^he   second  study,    reported   by  V/gnk  et   al    (1972)   was   undertaken 
in   1963   also    in   regard    to    parole    decision  making.      Cn    tte    basis    of 
actual   offerj5er  histories    and    psychiatric    reports,    7,712  oarolees 
were    assigned    to   various   categories   keyed    to   tbeir    potential 
aggressiveness.   Onje    in   five    parolees   was    assigned    to   a    'potentially 
aggressive'    category,    and   the   rest    to   a    'less    aggressive"'    category. 
During    a   one-year    follow-up,   however,      the    rate    of    crimes    involving 
actual   violence    for    the    potentially  aggressive  group  was   only   3,1 
per    thousand    (5A»630),    compared   with    2,8   per   thousand    (17/6,032) 
among    the   less   aggressive  group.  Thus,    for    every    correct    identification 
of   a    potentially  aggressive    individual,    there  vjere    326    incorrect   ones, 

"The    final    study   reported    by  V/gnk  et   al,    (1972)    sampled 
ll.,ll:.6    California   Youth    Authority   awards.   Attention   was    directed   to 
the   record   of  violence    in  the   youth's    past,    and   an  extensive    background 
investigat  iin  tvas    conducted,    includirj:    psychiatric    diagnoses   and 
a    psycholorical  test    battery.   Subjects   v;ere    followed   for    15  months 
after   release,    snd    data    on  ICO     variables   were    analysed   retrospectively 
to   see   ''■■rL:c.   i^ems    predicted    a   violent  a  ct    of    recidivism.    Tae 
authors-  concluded   that    the  parole    decision-maker   who    used    a    history 
of   actual    violerjse    as   h  is  s  o  le    predictor   of    future    violence   '.vould 
have    19  false    positives    in   every    20    predictions,    and    yet      'there    is 
no    other    form  of    simple      classification   available    thus   far    that  would 
enable    'r.i~  to    improve    on  this  level   of    efficiency'     (p.  399).  Several 
mulivariate   regression  ecuatiors    were    developed  from  the    data,    but 
none   v."23    eren   hypothet  ical  ly    c?.D3bl_^   of   doir^    better    than   attaining 
an  eignt   to    one    false    positive   to    true    positive    ratio*. 


684 


"Kozol,    Boucher    and   C-arofalo    (1972)      have    recently 
reported   a   10-year    study    involvirj?    592  male/offenders,    most 
of  whom   have    been  convicted    of   violent    sex   crises.  At    the 
Massachusetts    Center   for    the   diagnosis    and   Treatment    of 
Dangerous    Persons,    each    offender   v;as    exaniined    independently 
by  at    least    two  psychiatrists,    two   psychologists,    and   a    social 
worker.   These    clinical   ei^ar.inations,    along    with   a   full   psycho— 
Igglcal    test    battery    and' a  asticulous    reconstruction  of  the 
life    history    elicited  from  multiple   sources   -   the  patient 
himself,    his    family,    friends,    neighbors,    teachers,    and 
employers,    and   court,    correctional,    and   nental   hospital  records* 
(p.  383)    formed   the   data   base   for  their   predictions. 

"Of     the   592  patients   admitted   to   their    facility  for 
diagnostic    observation,   I4.35  were    released,    Kozol   et   al  . 
recom~encad    zee     release    of  33d   as    non-dangarous ,    ana    opposed 
the   release    of  [(.9   as    dangerous    {with    the    court   deciding 
otherwise).  During   a  five-year   follow-up  period,   6%  of   those 
predicted   not   to    be    dangerous    became    recidivists    by  committing 
a      serious,    assaultive    act,    and  2>k-'7%   of    those  predicted  to   be 
dangerous    cor.mitted   such    an   act. 

"Viblli    the    assessT^nt    of  danger  ousness    cy    rlozol   and   his 
colleagues    appears      to   have    some    validity,    the   problem   of  false 
positives    stands    out.  Sixty-five    percent    of  the    individuals 
identified   as    dangerous   did    not,    in  fact,   comrjit    a  dangerous 
act.   Despite    the    extensive    examining,    tes-cing   and   data   gathering 
they   undertook,    Kozol  et   al  ,  were    wrong   in  2    out    of   every   3 
predictions    of   violence.   ?or    an   analysis   of    the   me  thological 
flavs    of- this    study,    see   Monahan    (1973c)    and    the    rejoinder    by 
Kozol,    Boucher   and    C-arofalo    (1975)- 

"The   Patuxent    Institution  in  Maryland    is    similar  in 
purpose    to   Kozol's   Massacr.usetts   Center,   Data   has   recently 
become    available    on   its   first  ten  years   of    operation  (State 
of      Harylarjd  ,    1973)  •   Four    hundred    and    twenty— one    patients, 
each  of  whom   received  at    least   three   years    of  treatment  at 
Patuxent    are    considered .The    psychiatric    staff    opposed   the 
release    of   266   of    these    patients    on    the    grounds   that    they 
were    still   dangerous  (with    the  court   releasing    them  anyway). 
The    sts_ff   recom:TEnded    the    release    of    135   patien"3s    as    safe 
(witn    ""9   court    concurring).  The    criterion  measure  v/as   any 
new  offense    (not   necessarily   violent)    appearing    on  F.o.I, 
reports    c.ring    the    first  three  years    after   release, 

''Of   those   patients   released    by   the    court    against    staff 
scvics,    che    recidivism  rate   was  h6fo   if  patients   had   been 
released   directly  from     the    hospital,    and  39^    if   a   'conditional 
release    experience'    had   been    continued   for   outpatient    treatment 
en  psrola,    7fi   recidivated,    Thus,    after  at    least    three   years   of 
observation   and  treatment,    betvreen  Sh   sri'^   ol   percent    of    the 
patients    predicted   by  the    staff    to     be    dangerous   ueva  actually 
safe,    Vs   vfith      the  Kozol   et    al    (1972)   study,    some   predictive 
validity   does    seem   to   accrue   to   the  psychiatric    predictions 
(7/2   recidivism  compared  with  39    to   I4.6/0   recidivism).   Still,    the 
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majority    of   those   patients  predicted   dangerous  were  actially 

not    so.    In  addition,    it    is  possible    that    variables   other    than 
psychiatric    predictions   accounted   for    the   differential   recidivism 
rates.    Those   who   rerrained  until   the    staff   considered   ttan   'cured' 
were    in  all    likelihood  older   than  those    released   by   the  courts 
against    staff   advice.    The     fact    tbat    they    had  a    lower   rate   of 
recidivism   may    in   part    be   accounted   for   by  their  sin:ply   being    older. 

"Credence    is    lent    to   this   observation   by    the   fact    the  mean 
age    of   those    recommended   by  the    staff   for    commitment    to   Patuxent, 
but    whom  the    court    did  not   commit, 'yjas    23   years,    while  the   meai 
age    of    those  v;ho  received    treatment    and    were   recommended   for 
release    by   the   staff   was    30. 

"In   1966,    ^ha    U, 3  .Supreme    '^ourt    held    that    Johnnie    Baj-istroa 
had   been   denied  equal  protection   of  the   law    by   being  detained 
beyond    his   maximum  sentence    in   an   institution    for    the    criminally 
insane   without   the    benefit    of  a    new  hearing   to    determine  his 
current    dangarousness    (Baxstrom   v.   Herold,"l966) .  /383   U.S.    10? 
(1966)/,  The    ruling    resulted    in    the    transfer    of  nearly   1,000 
persons    'rsouted    to    be    some   of  the  most   dangerous    mental  patients 
in  the    state   /of   Hew  York/'    fsteadman,    1972)    from  hospitals    for 
the    criminally    insane    to   civil   mental   hospitals,    or  their   direct 
release    into    the    community.    It    also   provided    an  exccellent    opportu- 
nity for    naturalistic    research   on    the    validity  of  the    psychiatric 
predicticcs    of    dangerousness   upon  '.-.■hich    th  3  extended   detention 
was    based, 

"There    have    been   at    least   seven   published   follow-up   reports 
on  the    Baxstrom  patients    (Hunt    and    '..'iley,   1966*   Steadman  and 
Halfon,    1971;    Halfon, David  ar.d-^teadman,    1972;.    Steadman  and    Keveles, 
1972;    Steadman,    1972,    1973a;    Steadman and   Cocozza,    1973),  All 
concur    in   the   finding    that    the    level    of   violence    experienced   in 
the    civil   mental  hospitals   was   much    less    than   had   been  feared, 
that   the   civil   hospitals    adapted  well   to      the   missive    transfer 
of    patienzs,  and    that  the    Bastrom   patients   were    being    treated    the 
same    as    tee   civil   patients.   Ihe    precautions    tbat    the    civil   hospitals 
had   under-aien  in  anticipation  of    the    supposedly  dangerous    patients    - 
the   par.r '--   up   of    secure    wards    and   provision   of    judo   training    to 
the    ST:aff  -   >.ere   largely   for    naught    (Happeport,    1973).   O^^lj   twenty 
percent;    of    ■3::2   Baxstrom   patients    were    assaultive    to   persons    in 
the    civil  bosital   or  community    as    any   t  im.e  during    a    four-year 
follow   of"  -eir   transfer.   Further,    only   3/^   of   '^axstrom.   pa:;ients 
were   sufficiently   dangerous    to    be   returned  t  o    a   hospital   for    the 
criminally    insane    during  h,   years    after    the    decision    (Steadman  and 
Half  on,    1971).   Steadm.an    a;-d   Ksveles    (1972)    followed    121   Baxstrom 
patients    -..-ho   had    been  released    into    the    community    (i.e.,    discharged 
from   hot-  the   criminal   and   civil   nenTial     hosp  itals).   D'jring  an 
average    d-    2^5  years    of   freedom,    only   9    of   the   121    patients 
(5%)    were    convicted   of  a    crime,    and   only   one    of   those    convictions 
vfas    for  a    violent    act. 
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"one    flight    also   note   Kegargee's    (197)    extensive   review 
of   tl»  ffluse    of   psychological  tests   to  predict   violent  behavior. 
He   wa  si  ana  bio   to  find   any   test  which    could  predict   violence 
adequately    in  "the    individual    case.      "Indeed,   none   has    been 
developed  which    will  adequately  £ostdict;»    Let  a  lona    predict, 
violent    behavior'    (p.   HfS)  •  None    of   the   testing   literature 
of    the  past   few  years  would  modify  his    statement. 

"The    conclusion  to   emerge  most   strikingly  froa  these 
studies    is    the     great    degree    to  which  violerxe    is    ovarpredicted 
(see   Table   1)  .   Of   those  predicted   to    be    dangerous,    between 
5I4./0   and  99/j   are   false    positives    -   people  who  will  not,    in 
fact,    comiiit   a   violent    act.   Indeed,    the   literature    has   been 
consistent    on  this   point  ever    since   ?inel   took  the   chains    off 
the    supposedly  dan^  rous  mental   patients    at    La    Bicetre    in  1792, 
and  the    resulting  lack   of    violence   gave   lie   to   the    psychiatric 
predictions   which   had    justified  the   rsstra Lnt .Violence    is 
vastly  overpredicted   whether   simple      behavioral    indicators   are 
used   or    sophisticated   multivariate    analyses    are   employed,      and 
vhether   psychological  tests   are  administered  or  thorough 
■osjchiatric    examinations    are   performed,      t    is    also   noteworthy 
that    the    peculation  used    in  each    of  the    research  studies    reviewed 
here  was   hirinly   selective   and   biased   tov;ard   positive   resnlts- 
■crLmsrily   corvicted    offer^srs,    'sexual   psychopaths'    ana   adjudicated 
delinquents.  The    fact   bhat   even  in   these   groups,   with    substantially 
higher   base-rates    for    violence    than    the   general   population,    violence 
cannot   be    validly   predicted    bodes    very   poorly   for    predicting 
violence    among    those    v;ho   have   net    conmitted    a    criminal    act. 

"We    are    left    with    the    central   moral    issue:    how  many   false 
T^ositives    -  how   many   harmless    men   and  womai   —  are    we   willing 
to   s.acrifice    to  protect    ourselves    from  one  violent    individual? 
'Vfnat   represents  an  acceptable   trade-off   between  the    values   of 
public  safety  and    individual   liberty?'    (V/enket   al,    1972,   p-UOl). 
llo   one    insists    that   prediction  be   perfect.   V/e    do  not,    after    all, 
require   absolute    certaintv  for    convicting   tbe    guilty,   only 
proof    'beyond  a    reasonab?t»- doubt .'    That   means    that   we    are   willing 
to    tolerate    the    conviction  of   some    innocent    persons    to   assure 
the    onfinsment    of    a   much    larger      number    of    guilty    criminals 
(Dersbowi-z,    1970).   But  we    insist    on   a   process    that    minimizes 
erroneous    confinement  .How   can    this   prized    principle  of  our 
j'-ir  iszrucence    be    squared   •"i.th    the   fact    that,'.>here    the    prediction 
of   violanc?   is    corxemed,    we    are  v/illing  to    lock   up   so  many 
to    save    c'-irselves    from   a  few?     Clearly,    an    individual  should   have 
as   :zvch   rixht    to    remain  unmurdered,    unmugged,    and   unraped    as   he 
or    she   does    to   avoid   unjust   incarceration   as   a   falsely  positive 
esse    of    dangerousness  .  Yet      th3   stark  facts    of   current  efforts 
to   predict    and    prevent    violence   lead    inexorably   to   the 
corxlusions   of   V/enk  and    his    colleapues:    'Confidence    in  the    ability 
to  predict    violence    serves  to  lagitimate    intrusive    types    of    social 
cor.trol.    Cur    damonstraticn    of  the  f  utility    of    cucb  protection 
should   have   consequences    as    creai;   I'or    tha    protection  of    inJiviJua   1 
liberty    as   a    demonstration  of   the   utility   of    violence   would    have 
for    the   protection   of   society'    (1972,   p.     k02)." 
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The   civil  liberties   dangers   that    are   inherent    in  predictions 
of    "dangerousne  33 "  or    future    vio-lence   are  emphasized    in  Professor 
Honahan' 3   further    conclusions    (which    have   enormous   signiTicance 
for   the    interrelated   proposals   now  being  offered    in  the   Congress 
for    preventive-detention    of    persons    who  are    not  mentally   ill) 
(Serate   Hearings    on  S>  1  and   11).00»   Part   X,    p.    7073): 

'V.      SOCIAL   POLICY    IMPLICATIONS   OP  TH2    KABILITY 
TO   I::EI-:TIFY  PAIiGEHOUS    ?2HS0I?S 

"The   prediction  of   violence,    of   course,    has 
importance    only   as    an   initial   step   in  society's    action 
in    behalf    of   what    it    considers    its    awn  protection.  Those 
predicted    to    be    violent    are    involuntarily   detained   to 
prevent    the    occijrrence   of  the    undesired    act.   The    law 
morally   requires    conviction  of    acrine  before    subjecting 
a   citizen   to    incarceration  on  the   basis   of   a  prediction 
of   danserousness .    (SeLng   denied   bail   on  t  he   grounds   of 
alleged   dangerousness    is  a    fora  of  preventing     detention 
in  •■■izLch  a   crirne   has   been  charged,  but  not  proven   (Poote,   1970), 
Ders'ccvit z,   1970)    )»  "^he    fact  that  dangerousness    is   greatly 
overp-edicted  would   suggest    grave  caution   in  relyir^    upon 
such   predictions   as   a    principal  aeans    for    deciding  who   sh  ouuld 
be    detained    or    when    detention  should      end       (e.g., 
infieteminate    sentencing)    (see   Monahan  and   ComTiings, 
197!4-b)    .Given    that    past    behavior    tends    to    be    the    single 
best   predictor    of    future    behavior    (Mischel,    1963),    one  might 
generally  weigh    evidence    of  previous    violence    more    heavily 
than    clinical    or    judicial    predictions    (cf.    Speiser,    1970)    . 

'*rhere    is   one  group  in   society,    however,    for  whi^h 
preventive    detention   is   sanctioned   even      in  the    absence    of 
a   conviction  or    allegation  of  a    violent    act   -   the    'mentally 
ill'    (Dershowitz,    1970)  Monahan,   1973a). This    is,    no  doubt, 
due   to   the    widespread  public  belief   that    ths  psychologically 
disturbed  are    intrinsically  more  violence -prone    than    the 
rest    of   us    (Rabkin,    1972)  .This  belief   is   frequently 
rein:farced    by    the   media,  which    takes    great   pains   to   report 
vfaen   an  offender    is    an  ex-nental   patient,    or    has    even    seen 
a  private    psychologist    or  psychiatrist,    but   which   never         • -^ 
notes    it   when  a    criminal    does  not  have  a   previous   psychiatric 
hisiory . 

"The    research   literature   on  violence    and   psychological 
cisoredsr,    however,    does   not   support    public   opinion.The    most 
ei^tens  ive    review   of    the    area,  citing    scores    of   studies, 
concluded  that    'an   individual  with    a    label   of    mental    illness 
is   quite  capable    of   committing   any   act   of    violence   Icnown 
to     -lan,    but    probably  does  not   do  so   with    any   greater 
frequarcy   thab   this    /sic,    his    ( ?)_/ne  ighbor    in   tha    general 
t30Dulation.'    (Gulevich  and  3ourn9 ,  1970,    p.  323;    sea   also 
fluivihill   and   Tumin,    1969,    p.  Ul+l;)." 
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l>r.  Monahan  testified   on  July   22,    1982,    before   the  Subconsiittoe 
on  Criminal   •'uattce.  He  brought   bis   research   on  dangerouscess   up  to 
date   for   1982  and  thereby  filled  in   the    experience    since   his  earlier 
testimony    in   I97I4.   before    the  Senate    Judiciary    Committee.  Hg    called 
his    paper,    submitted   on  behalf   of  himself   and    both   the  American 
Psychological    Association  and   the    Association     for    the  Adwancement 
of  Psychology,    "Commitment    After    Acquittal  By  Reason  of    Insanity, 
Dangerousness   and    the   Role    of  Mental   Health  Professionals. 

Ijr  ,  Monahan  emphasized  initially  that   a  national  s  urvey 
published   the  month    he    testified,    i.e.,    July  1982,    by  Henry 
Steadman,   himself,    and   several  colleagues   found  that    1,625  persons 
in  1978  were    committed  to   mental  hospitals    in  the    United  States 
after   having  been  acquitted  of  crime   by  reason  of    insanity.   On  an 
average   day    in  that   year,     3,1^0  persona    committed  after  an   insanity 
acquittal   resided    in   state    and   federal    mental  hospitals    and  vere 
awaiting   decisions   regarding  their   release.  See,   Steadman,   H., 
Monahan,    J.,    Hartstone,   E.,    DgVis,    S.,   and    Robbins,    P.  Mentally 
disordered    offenders:    A  National    Survey   of    Patients   and  Facilities. 
Law  &  Human  Bghavior,    1982,   6,   3I-38.  The   project  was   supported    by 
grant  NOl   79-N1-AX-0216   from   the    National    Institute    of  Justice 
(Lawrence   A.   Gpeenfeld,    Project  Monitor), 

The    initial   cmmitments   of  these   persons    an3    the    continuation 
of   such    commitments   were    based   largely  on  two  concepts,"  mental 
disorder"    and    "dangerousness,"   Dr.  Monahan's   remarks   were    focused 
on  the   second    of  these. 

In  his    view,    two   types  of  issues   must   be    confronted    in  addressing 
"dangerousness"  or    the  prediction  of    violence    as    a  criterion    for 
the    commitment    and   release  of    insanity    acquittees:    scientific    or 
empirical   issues    and  political   or  moral   ones. 

In  the    1970s    there   were   five   empirical  attempts   to   measure 
the   validity  or  accuracy  of  predictions   by  psychiatrists  and 
psycholoeists  that  a    person    "will"  be   violent    in  thefUture.  The   re- 
search  studied   populations  of  offenders   and  patients  who  had    committed 
at   least  one    crime    in   the   past,   who  had    been  placed    in   institutions 
for  periods   rsnging   from  several  months    to  many  years,    who  had   been 
diagnosed    as   mentally  disordered    and  who   had    been   predicted  by  pental 

health    ■::raf  ess  ionals    to    be    "too   violent"   to    be    released   into    the 
communitj  .  -be    opportunity   for   statistical   evaluation  of   the 
effectiveness    of    "dangerousness"   predictions   arose   because   for    a 
variety  of   legal   reasons    these   psychiatric   and    psyological   predictions 
were   overridaen  and   the    inmates   were    released   anyway.     Ag  a   result, 
it  was  DOS  si  tie      to    test   the  accuracy  of   the    predictions   of 
dangerousness   that   would  otherwise    have   kept   these    inmates    in  either 
a   orison   or    a  mental   hospital. 


689 


The  research   disclosed   a  ona-to-three   ratio,    i.e.,    that 
the   prediction    identified    only  one    out   of   three   patients   who 
proved    to   be    dangerous,    the    other    two   being  not    dangerous    although 
released. 

Dr.  Monahan  informed  this   Subcommittee    (Mimeo,    pp.  2-3 )r 

"The  results  of   tbass  studies   were  not    conforting.  Under 
the    best  of    circumstances,    the    mental  health   professionals 
were   accurate    in   only  one    out   of  every   three   predictions 
of    violence    they    made.    In  other   words,    of  every  three    people 
predicted    to    commit    a    violent    act   upon  release,   one   was    later 
arrested   or    hospitalized  for    such    an   act   and    two   were    not, 
over  a    period   of    up   to   five   years    in   the    community.   Waile 
as    in  any  area   of    social   science    a   number    of  methological 
criticisiis    can   be    laveled    against    these    research    studies, 
I   believe    that    they   can  withstand   critical  scrutiny  reasonably 
well," 

This    important    and    illuminating  research    is    reviewed    in 
J.  Monahan,   Tbe    Clinical      Prediction   of   Violent    Behavior, 
Washington   ,D.'^.;  I-ovemment    Printing  Office    19^1.   DHKS   Publication 
No, ATH-S 1-921 .  This   monograph   was  supported    by    the   'Center   for 
Studies    of    Cri^e    i   Delinquei^cy,   I'ational   Institute    of  Mgntal 
Health    (Dr,  Saleem  Shah,    Chief). 

The   current    literature   as    to   predictability  of    "dangerousness " 
was    summarized   thusly  by   Dp,    Monahan    (Kimeo,    pp.  2-i|): 

"The    state-of-the-art    of   the  clinical   prediction 
of   Volant    behavior    over   a      long-term  period,    I   think   it 
fair   to    say,    is   captured   in   this  one    out-of-three    figure. 
To  put   this    into    context,    one   of  the  best-known   studies     in 
the    area   compared   the   violant   crime   rate    of  people   predicted 
ty  mental    health  professionals    to    be    violent  with    the    violent 
crims    rate  of   people    predicted    to   be  safe. While    about    one    out 
of    three  of  the   people   predicted  to  be  violent   actually  turned 
out    to  be    such,    only  one    out   of   twelve    of  the    people    predicted 
to  be  safe   committed  a    violent    act.   So   it   is  not    that   mental 
bealtb  predictions   are   worthless.  In   this    study,    the    people 
precictefl    to    be    violent    were    actually   four  times    more    likely  to 
be    =rres"ed   f  o r  a    violent    crime    than  the    people   predicted    to  be 
safe    —  one    out    of   three    compared  with  one    out   of   twelve. 

'^trt   the   fact   remains   that    most    of   the  people  mental 
health    professionals   predict, to   be    violent    do   not   go    on  to 
fulfill   these  expectations,      t    is  against   this  scientific 
background    that    commitment  standards   for   people   acquitted 
by  reason  of    insanity    must    be    framed. 

"Is    a   one— in-three    chance    of   committing  a   violent    act 
sufficient    to    justify  detaining   and    treating    in  a    mental 
hospital    someone    acquitted   of    crime   by   reason   of    insanity? 
It    is    at   this   point    that   science    leaves    off   and  moral 
considerat  lens    take    over. 
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'To  my  knowledge,   all  procedures   for    the    commitmait  of 
insanity   acquittees  now   in  existence   —   as  veil  as   all   the 
bills   on  this   topic  now   before    this  Subcomnit tee  —   have 
found    it   necessary   to   rely  upon   a     prediction   of    'dangerousness' 
or    violence   in   determining  wbo   should  be  committed  and  when  that 
commitment    should   end  • 

"I  believe  that    'dangerousness*   has    achieved  this  position 
of  prominence   by   default  as  much    as   anything  else.   If  the 
law  of   insanity    commitment    does   not   rely   upon  a   prediction 
of  violence   as    a   triggering  mechanism,   upon  what   shall    it    rely? 
To  commit  everyone   for    life   seems   much  too  harsh;    to  release 
everyone   immediately  much    too  foolhardy.  The  only   two   remotely 
feasible   alternatives   are  to   choose    a  purely   arbitrary  length 
of   commitment    —    1  year    or   5   years    or    10  years    — _wbicb    will 
inevitably   seem    'too  high*    for    some    insanity    acquittees    and 
•too   low'    for    others,    or    somehow   to  link  the    length   of   commitment 
to  the    length    that    the   prison   sentence   would   have    been  had    the 
offender  been   convicted  rather    than  acquitted   by  reason  of 
insanity  o-  the    crime  with   which    he  orshe    was    charged.This 
latter   course   appears   transparently  to  be    'punishing*    those 
people   that    the   law  has    just   determined   do    not,    because    of 
their  mental  status,    'daserve'    punishment. 

"So  the    law  of  commitment   for    those   acquitted  of    crime 
by  reason  of   insanity    comes   back  to    ' danger oasness'    because    it 
ha  s  no  place   else   to    go." 

Clearly,    the    dilemma  as     to   which    inmates   to  continue  to    imprison 
where   predictability    of   dangerouaness    is   so   uncertain    is  part  and    parcel 
of    the   similar  dilemma   of  how  medical   science  meshes   with    legal  standards. 
It  is    an  awkward   fit,   at  best.  The    issue    is    being  discussed   here    in  the 
context   of  whether  or  not  the   proposal   in  H.R.  7259   to  bar    opinion 
testimony   in  this   area  is   wise.  We   think   it    is  not.  Once    again,   our 
reasoning   is   that   opinion  testimony  by  professionals    can  be,  and  should 
be,  of    help  to  the   factfinder   and   the    judge.  So   long    as  procedures   are 
evolved  to   prevent    over -dominat ion  of   the    factfinder    or   judge   by 
the   expert,    so    that    there    is   virtual   rubber-stamping    of   the   opinion 
by  the   nental  iaaalth   expert,    it    is  our   view  that    the   factfinder    or 
judge   who  mas-   predict   dangerousness    should    receive  all     the   help  he    or 
she   can  ffet,   S^lusion  of  sub   potential    help   seems    foolhardy  to   us. 
However,"   at   all  times,    it   must  be     a    judicial   decision,  not    one    of 
timid   or     lazy  acceptance   of   the   mental   health  expert's  opinion  testimony. 

In  this   regard,    we   are    totally  in   agreement  with   the   recommendation 
made  by  Professor    Honahan  to   this   Subcommittee.  He  s  tated   (Mimeo,pp.L|.-6)s 
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"The   question  before    you,  then,    may   not  be    so   n:uch 
whether   to   rely   upon  predictions   of    violence    in   insanity 
co^nnitments,      but   howto    rely   upon  them.    And   here    I   reveal 
the  one    axe    I   have    to   grind   before   you:    the   decision  of 
when  a    person  is    likely    'enough'    to  be    violent    to    justify 
coamitnient    following    an   insanity    acquittal  must  be   a 
genuinely   judicial   one.   It   cannot,   as   seetns    to    be    so 
often  the  case,     be    fobbed  off    on  mental    health   professionals 
who   rush  in   —   or   t^o  are    dragged    in  —   where   judges   fsar 
to    tread.  In  deteiTninat  ions    of    'dangerousness  '  ,      the    buck 
must   stop  at    the    judges'    bench,    not    the    witness'    box. 

"It  is  my  opinion  that   psychologists   and  psychiatrists 
should     be  barred    froji   testifying  on  the    'ultimata    issue* 
of  wbethsr   a    person   is    'dangerous'    for  tha   puroose    of    insanity 
commitment    or  release    from  such    commitment.    Rgther,    they 
should  be  permitted   to   do   two  things:    to    offer    their   orof essional 
opinions   about    how    likely      they  believe   a  person  whom   they 
have    examined    is    to    commit    a    violent    act    in   the   future    —  that 
taa    odds,    forsxanple,    are  one    in  a   hundred,    or   one    in   ten, 
or    one    i^  three —  and  to  explain   the    reasons    that    underlie 
these   opinions,   that    is,    the   combination    of   dispositional 
and    situational   factors    that    lead  them    to  offer  one    estimate 
rather    than   another.   These    are    at   least    potentially  scientific 
juagmenta.  They    can     be    challenged,    if  necessary,    in   the 
advarsary  system* 

•^t  whether    a    given  likelihood   of  violence   is  high    'enough' 
to    justify  commitment    or   low   'enough'    to    justify   release, 
aitalls   a   balancing   of    interests    —    the    liberty   interests   of 
the    insane    offender    and    the   society's   interest   in  protecting 
itself  from  further  harm   at  his   or  her   hands.  That   is   a   balancing 
that   must  be   done   on   the    scales    of   justice,    by  people   who  Hear 
black  robes   rather   than    people  who  wear  white  coats. 

"^ha   discussion  draft   of  your    own    bill.    Congressman   Conyars, 
is  compatible  with    this    recommendation.   It    permits   commitment 
of    insanity    acquittees    found   to  present    'a    substantial    probability 
of   serious     bodily    injury   to     any  parson   or    substantial   damage     - 
to   tbe   pirjperty  of    others,'    art     permits  release    of   these    found 
not    to  present  this    'substantial    probability.' 

"But   I  urge  you   to    make    the   judicial  nature  of   this 
determination  even  more    apparent.  At  the  risk   of  appearing 
prasumptuous,    I  suggest   an  alternate  wording:    disordered  oersons 
who   have  been   acquitted    by  reason  of   insanity   should    be   committed 
i^    'the   likelihood    that      tfaey   will  commit   acts   of   seiious    bodily 
in:"iiry^to   any  parscn    or    serious   damage  to   the    property   of   others 
is  3 'ofi  iciently-substantial   to  justify   commitment.' 

"Making  explicit  in  the  statute  that  the  likelihood  of 
future  harm  must  be  'sufficiently  substantial  to  justify 
commitment'  should  maka  clear  that  the  'ultimate  issue'  of 
♦  justifying' commitnBnt     is    one    to    ba   decided   by   the   infoimed 

judge    and  not    one   to  be    delegated    to   the    mental  health  orofasqion- 
al  naive  enough  to  confuse   expertise  with  wisdom."  proiession- 
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2,      Views    of   Dr.   Seyniour    Pollack,    "♦P.,    President,    American 
Academy   of    Pyschiatiy    and    tine    Law     pQ74) 

Balanced  against    the    emphasis   by   Professor  Honahan   of   the 
inadequacy    in  predictability   of    dangerousness    by   mental    health 
witnesses    must    be    the   views    of   many   members   of   ths    profession   of 
psychiatry   that    there   be,    at    tha    very    least,    examination  of    a   person 
relying   upon  the    insanity    defense    by   a  psycniatrist    or    other    a   dequately 
trained    mental   health    expert. 

These   views  were   forcefully  expressed   to   the    Senate  Judiciary 
Committee    on  May   15,  197U»    in  the  course   of    its    consideration  of  S,   1 
and    S,   ll^.00   of  th©   93rd   Congress,    2d      Session,    by   Seymour    Pollack, 
M.D.,    President,    A^ierican  Academy   of    Psychiatry    and    ths   Law.   Saiat  e 
Hearings  on  S .   1  and   S«   Hi 00,  Part  X,  pp.  7023-70U2.  His    testimony 
dealt    in   large    part  with    th  3    experisnce    in   this   area    in   California. 

Dr.  Pollack  recommended    initially   (Senate   Hearings   on  S.   1, 
Part  X,   pp.   7025-7026) r 

"a   sscx)nd  matter    to  which    I  would   like  to   draw  your 
attention    Is    the      ques:;ion  of    identifying    the   nondangerous 
patient   wto      is    being    considered    for    release    from   a  hospital 
after   havirig    been   found  not    guilty    by  reason  of    insanity. 

"The   standard    in  both   Senate    bills   I   and   lliOO     that 
identif  iss    that    individual  vho   can  be    returned   to   t;B    comm'-inity 
following    acquittal  on  the   basis   of  not    guilty   by    reason   of 
insanity    is    the    identification   of    that    individual    as    no    longer 
be  in£    harmflul   or   dangerous    to  himself    or   to   members    of   the 
community.   I  would  like    to   recomnsnd    that    all    individuals    who 
have    been  successful   in   an  insanity    defense    or    in   any  defense 
utilizing    a   psychiatric    or  mental  state   to  reduce    criminal 
responsibility  be  mandatorily  followed  for  a   minimum  of  1 
year  after    return  to   the  community,    that    is,    that    each    such 
person  be    subsequently  followed   for    a   minimum  of    1  year   by 
oncoLns  assessment,    and    if   necessary,    treatment    by  an  established. 
Qualified  psychiatric   service    in  the    community.  In  other  words, 
i  am  recocmetding  that   no   such  individual   be   released  to     the 
commx-Lt7   following   a    successful  defense  w  itb out    mandatory 
community  folloi^up.    A  bill  to    this  effect    is    now   beiiE    considered 
by  the  -aiifornia  Legislature.  Only  by   such    community  followup 
is    it   -Dcscible   for    such    individuals    who  have    been  mentally   ill 
and    ImDaired    in  a    way   to    the      degree    that    allowed    them   to   be 
exculpated  from   criminal  responsibility    to   demonstrate   their 
capacL-y   fsr  continued  corxrol   or    their   social   behavior.  In 
the    absence   of    such    followup    in   the  community ,    it   is  not    possible 
for    us,    as   psychiatrists,    to  evaluate  adequately   how   the 
indi  visual  wi  11   function  in   the  open  community.    I,    therefore, 
stror^ly   recommend   that    such   a    provision   be   added    to    both    bills." 
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Dr.     Pollack  emphasized  his    reconiniendation    (pp.   7026-7028). 
These    views    of    a    leading  meinber   of  the   psychiatric    comsiLinity 
support    the  validity  of  the    procedures    set    forth    in  H.S.    7259 
as    to   mental -competence    and   insa-iity  exam  iia  t  ions   of   defendants. 
The   New   Jersey   Coalition    to   Defend   the   Bill  of  Rights   does   not 
challenge    the  wisdom  of   having    such    examinations,    nor    the   fact  that 
therecle  arly  has  been    a   notable    atte-pt    in  the   bill   to    safeguard 
the    rights    of    the    defendant    and   to   protect   hisAiar    civil   liberties 
and    constitutional    rights.  Vh  ile  we    differ    in   some   respects  with    the 
precise   procedure    there   set  forth,   we  d  o  not    question  "in   the    slightest 
its   need. 

Dr.    Pollack  advised    the   Senate    Judiciary   Committee    (Senate  Hearings 
on  S.  1   and   S.  ILOO,    Part  X,    pp.   7026-70^):  

"Lastly,  I  TTOuld  like  to  return  to  the  problems  of 
identification  of  the  harafulness  or  danger ousness  of  the 
mentally  ill  offender.  In  California  we  have  encountered 
considerable  diffic /Ity  with  varying  legal  standards  that 
relate  zo  znis  concept  of  harmfulness  or  dar^erousne  ss  of 
the    mentally    ill   arson, 

"Historically,  persons    who  were    identified  as    nentally 
ill   and  viho  rejected   voluntary   treatment    for    their    mental 
illness  were    people    who   were    involuntarily   committed    to 
institutions    because    of   their   nsed   for    treatment.  More 
recently,    the    concept    has   been   spreading    throughout    the 
United   States    that    t::e    mentally    ill  person    should    be 
involuntarily   detained  and    involuntarily   treated   only    if   he 
is    so  dangerous   either    to   himself   or    to  others   as    to   warrant 
this    involuntary   commitment.   InCalif  ornia ,    under    our  Mental 
Health    Act   of    1969,    the    so-called   Lanterman   Petris-Jhort    A-t, 
one   xvhich    is    referred     to   quite   frequently  by  other   jurisdic- 
tions     throughout    the   United   States,    mentally   ill  persons 
can  be   involuntarily   detained    and  treated   only  when    they   are 
believed      to    be    mentally   ill  and    dangerous    to    themselves    or 
ozhsTs    by  virtue    of    their   mental    illness. -hey   must   corstantly 
demcmstraTie    such    danserousness    by   means    or  a  cts   or    threats; 
and   spscifically    after   a   few  months    of    involuntary    detention,, 
the-     can  only   continue    zo    be   so  detained  and    treated    if    their 
obserrred   conduct    supports    a    conclusion      that    they    are   still 
pbyslcally   dangerous    to    others    while   they   are    ins titutiona lized » 
Tbaz  mentally   ill   person  who  has   not    demonstrated    such 
physical   dangerousness    by   ongoing    and   continued   physicalacts 
which   result   from  his   mental    illness  must   be    released.  The 
concept    of   dangerousness   in  California    is  s  o  narrow    that 
most    people    who   are    mentally    ill,    and   many    in   fact   are£rtill 
cui^e    dangerous      by  virtue    of  their    mental    illness,    are 
nei:;r.sr    committa-le    to    hospitals    in   theState   of    California 
nor   sre   they  persons    v/ho    can    be   continued   to   be   involuntarily 
detained   and   treated   in  an   institutiono. 


21-253    0-84-44 


694 


"A  number  of  mentally    ill  persor^    in  the    State  oi"   California 
come    before    the   Federal    courts    for   trial,  and    occasiorally   an 
accused   mentally   ill   person    is    found   not    guilty   by   reason    of 
insanity.  V/hen  persons    charged   with    federal    crimes   are    fo-j^d    to   be 
not   guilty   by  reason  of   insanity,    they  must   be   released   to    the 
community   or    referred    to   an  appropriate    State   or    Co'.:nty   jurisdic- 
tion  for    assessment    of    their   present    danger ousness    result irs    from 
their    mental      illness.   3ut      I   have    mentiflined,   -'^r .   Chairman,    how 
narrow      the   State   of   California    standard  of  dangerousness    is,   as 
this    standard   relates  to    the    issue    of  maital    illness   for    the 
purpose   of    involuntary    detention   and   traatmant.  Ws,    therefore, 
have    developed  a     very    serious  problem  in  the    State    of   ^glifornia 
with    respect    to   those    Federal  defendar±s  who    have    been  found  not 
guilty   by  reason  of   insanity  .  There   have   been    a  number    of  instances 
in  which    bank   robbers   or    other   parties    involved    in   repetitive 
antisocial  crimes    of  very   serious    nature   have    been   acquitted    on   an 
insanity  defense.   Because    of  our    very   narroxv   standard  for   definition 
of    dangerousness,    these    persons    have   not    been    identified    as    sufficient- 
ly  dangerous    to    qualify    for   involuntary  detention  and    treatment 
in   our   State    Lr^  ti  tu  tions    in  California   follov.-inr    their    acquittal. 
In  other   ^^soris,   in   the    Sj-ate   of    California    v;e   have    no    legal 
procedures    -zt    removing    such  dangenus    mentally    illparsor^    from 
the    community   and    retaining    them  in   an  institution    until    they 
are    considered   safe      to  return   to      the    community,   '.'e   have    no 
way  at    the    present    time   in  our    California    Jurisdiction   of   dealing 
vjith    this   problem,    a  problem    that    has    resulted   from  differing 
concepts    and    legal   standards    of   harmfulness      or    dangerousness 
of    the    mentally    ill  person.      It   is    particularly  necessary    in 
Senate    bill   1,    therefore,    that   the    individual    who    is  exculpated 
on   the    basis    of    criminal  insanity  be    dealt   with    under    a    standard 
or    definition  of  harmfulness    or   dangerousness    that    provides  for 
adequate    community    protectioi    as   well  as  a    legal  standard   that 
allows   him   to  return  to  the    community  without    being   subjected  to 
undue    harassment    and    social    control,    such    that   would    interfere 
with   bis    adjustment    and   adaptation   to   the  community. 

""what   I   am  stress in-g    is    t'nat    legal  standards   of  definitions 
of  harmfulness      or    dangsrousrsss   of    the  mentally   ill  person  vary 
from    ■•urisiiction   to   jurisdiction.   Recognizing;    this    and   the    fact 
that    urjder  -v-ha-ever    Fgderal    code    is    finally    developed,    these 
individuals   will   subseq  uent  ly    be    referred    to   their   respective 
State    j-u:r  is -ictions    for    follovmp,       and  this    is    specifically 
outlined    in  Senate   bill   1,    we  c  an  immediately   foresee    the    continuing 
difficulties    that   such    varying   legal   standards    create.  A  U.S. 
attorrs-will   certainly  hesitate    to  refer   a   mentally   ill   defendant 
to  a    ^tste    jijrisdictior.,    following    that    defendant's    acquittal    on  an 
ins3-'--tT   defense  '.V  hen   the  •-'tate's   legal   standard   of  detenticn    of 
such    3  cerson    is  s  uch   that    the    individual  will   be    returned    to    the 
comm.uni'""  •■.•  i  ::'.■:  in  a    very    short    period    of  time,    .'jid   by    'short'    I 
rean  eve',   possibly  within  72   hours,    or    possibly  no   more    than  a 
3-m.onT:h      period    of    time,    as    currently   exists    in   the   standard    of 
the    State*  of   California.   And   of  even    greater    significance    to   society 
is    the   fact   that   under  our    present      rules   there    is  no  possible 
■way  oP    reducing    the  likelihood    that  this  mentally    ill   offender  will 
not   repetitively    be   found   not  guilty   by  reason  of    insanity,   were   he 
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to  be  repetitively  committing   antisocial   acts   which  were 
related   to  his    mental    illness,    because    such    an   individual    would, 
in  fact,    repetitively   qualify  for   a  successful  insanity  defense.'" 

Dji .  Pollack  noted   that  when   an  individual   in  a    California    court 
(as   of  his    testimony    in   1971).)    "is   found   maitally    incompetent   to 
stand   trial    as   against   being    found  not   guilty  by   reason  of    insanity, 
he       is  dealt  with    under    a  different    leral   standard;    that    is,    this 
standard    is    different   from   the   standard   of  harmfulness   or   dangerousness 
that  applies    to      the    mentally    ill   parson  who  has    not    been  legally 
adjudicated    as   not    guilty   by  reason  of    insanity."      (Hearings   on  S.  1. 
Part  ^,   p.   7028,     The   point    he  was   there  stressing    is  of  sjaor    importance 
to    some   of    the    issues    dealt  with    in   the    examination   and    commitment 
provisions   of  HJf.    7259  discussed  hereinafter. 

Dr.  Pollack  described   the    California  procedure    as   follows 
(Senate   Hearings   on   3.    1  and   S,  ll;00,   part   X,   pp.  7028-7029).: 

"dp.  pollack.  The    legal  standards    of    defining  mental 
inco3Tpeter.o-   to   stand   trial   and  those  defining  not    guilty 
by  reason   of    insanity,      as   well   as    those   defining   coTnnitsent 
of   those  d  ef  end  ants    followir^    their    legal   adjudication  have 
been  present    for  many   years    and    are   operating   fairly   satis- 
factorily. V.hat    has   happened    in  the   State    of  California,   of 
significance    to    the  present    bills,    is    that    mentally   ill   nersons 
who  are   not    criminal    defendants    but    are  nevertheless    dangerous 
by   virtue    of   their    nBntal    illness    are   persons   who  are    dealt 
with   under   the   Mgnt  al   Health  Act    of    1969  which   has    been    in 
operation  for   only   the  past   few  years.   This   new  Mental   Health 
Act   dealing    with    the    'commitment'    of  the   mentally    ill  person 
v.-ho    is    not   a    criminal    defendant    at    thetine       is    the    act  that 
has    significantly   affected    that    Federal    defendant    vAo    is 
acquitted    by   reason  of    insanity,    because    this      latter    individual, 
after    having    been  acquitted    in  the    Federal    court,    is    orje    v;ho 
has  no   criminal    charge      pending    in   the   State    courts.  Statutes 
in  our   State  Penal    Code    control   defendants   who  have    been  found 
not    guilty   by  reason  of    insanity    in  the   S^-ate    court;    but    our 
State   procedures   dealing    with    person^s    v;ho   have    been   found   not 
guilty  cy  reason  of    insanity    in   the  State    courts   do   not   apply 
to   the    -sderal    defendant.      In   othar  words,    the   Federal   defendant 
-.;ho  has    been  acquitted   from  a   ^"ederal  char  ge    is    an  individual 
over   ■uhcm    -ne   State    courts    have  no   jur  isdi  ction^ 

"criminal    defend  ante    in  our    State    courts   v-ho  are   found 
mentally    irxo  mpetent    to    stand   trial  bj  virtue    of   mental    illness 
are    comr.ittsd   to   State   hospitals    v.here    they   are   treated  and 
from  which    they   return    to    State    courts   to    stand   trial  after 
their    rental    illness   no    longer    incapacitates    them   for    the    purpose 
cf    stranding    trial;    that    is,    -hay    are    returned   to    stand   trial 
when  zr.3j  are    capable   of  appreciating    the    nature    of  thednargss 
against    them   and    capable    of    cooperating    rationally   v;ith   counsel 
in   their    defence. 
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"■Also    in  our  State   jurisdiction  when   a   criminal   defendant 
is    found      to   be   legally    insane;   that    is,    suffering  froa  exculpatory 
insanity,   hen  then    also  is' evaluated  by  psychiatrists  on   the 
question   of    whether    he    is   now  free    from  d angerousness    to  h inself 
or    to   ot   ers    in  the  community   by  virtue  of  his  mental   illness 
to  a   degree   and  in  a  way  that    will  allow  him   to   return   safely 
to  the    community;    but    this    latter   standard    of   danger ousness    of 
this  exonerated   defendant    is   a   standard  of   dargerousness    that    is 
different    from  that    of  the    standard   of  dangerousness   of   tbs 
noncriminal    defendant  who   is  mentally   ill  .Vil^ereas  Ihe  I'lental   Health 
Act    of    1969   requires   that    the    mentally    ill  person  (v-iio     has   not 
been  involved   in  criminal   acts  that    resulted   in  his   exoneration 
from  crimirial  responsibility)    be   returrjsd   to  the    community    unless 
he    continuously  demonstrates   his   physical   dangerousness   by  ongoing 
continuing   physical    acts   against    others,   no    sush    legal   standard 
or  definition  of    dangerousness    is    included    in  the    concept    of 
dangerousness    that    applies      to   the  mentally  ill  person  who  has 
been  found  not    guilty  by  reason  of    insanity.   In  other  words,    there 
are    two   separate    standards   for   dangerousness   under   two  separate 
and    distinct    statutes    in   the    State    of   California.    One   applies    to 
the    mentally    ill   offender  who   has    been  found  not   guilty  by   reason 
of    insanity    sr.dthe    other    applies  to    the    mentally    ill  person 
vh  o    is    considered  to   be    dargerous   by  virtue    of   his    mental    illness 
but    who   has   not    been  adjudciated    as  criminally    insane    as  a 
r   esult    of    a      successful   not   guilty    by  reason  of    insanity    defense. 

"Senate    bills    1  and    140O   assume    that    legal  s  tandards   for 
definitions    of    harmfulness    or    dangerousness    are    uniform   throughout 
the    Utiited   S^;ates.     They  are  not.    Senate  bills    1   and    IkOO   assume 
that       the      Isjal    definition   of    dangerousness    of   the    individual 
under   State    standards    for    the    commitment    of   such  persons   would    be 
similar   to  Federal   standards.  This    is  an   incorrect   assumption. 
Unless    the   Federal   Govemmentplansto    develop   Federal   hospitals 
throughout    the   country   to  deal   with   all  Federal    defendants,    all 
such   mentally  ill   defendants  vno  have   been  found  not    guilty   by 
reason  of    insanity    in  Federal  courts  will  have   to   be  dealt    with 
under   ^tate   procedures,    ''"t ,    therefore,    becomes    necessary   to 
direct    attention   to    the   need   fcr    a    generally  acceptable    legal 
standard  and   procedure    that  would    ce    consistent    in   the   various 
State    J 'jr  is  diet  ions    as  well   as    one   that    harmonizes   State  and 
Fed?r2l   jurisdictions.   My   discussion  of    this   question    is    only   to 
point   out    that    these    legal   standards  a  nd   definitions    of   dangerousness 
are   not    generally  accepted    throughout    the    country   and   that    it   is 
necessary  to    develop   a   definition    and   procedure    that    '.ould  be 
utilized   throughout    all    State   and   Federal    jurisdictions,    one    that 
v.'ould    ~rovide    for    adequate   community     protection   whilst   promoting 
the    defendant/patient '  3   ret'orn   to    t're    community  as    quickly   as 
possible    following  his   recovery,    cut    not  until   he    is    considered 
safe    for    sjch    return," 
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3.   Recognition  of    Poor    Predictive   Quality    of    Dangerousnass 
in  Decisions   of    Supreme    Court   of    Hew  Jersey 

VAiat   is  probably   the   most   detailed  analysis    of   the   problem 
of   determining   competency  and    dangerousness    of    a  defendant 
appears    in  a  number    of    interrelated   decisions   by  the   Supreme 
Court    of  New  Jersey    (our   own    jurisdiction).  New    Jersey,    it    should 
be  noted,    follows    a   modified   M'Naghten  rule   for  cbtermining 
exculpation  for    insanity.   Howevar,    its    several    decisions    on 
determ ining"dangerousness"    in  a    manner    that    simultaneously 
protects    the   constitutional      rights    of  the    defendant  and  protects: 
the    safety    of    the    citizenry    and    of  the    community    are   landmarks 
in  this    area.  Several    of  these    important    decisions  v;ere  written 
for    the   Court   by   Justice   Morris   Pashmsn    (recently  retired),    a 
jurist  known  nationally  both   for  compassion  and   for    legal 
scholarship   and   acumen. 

State   V,  Krol,   68  N.J»:236, 3^44  A.   2d    289  (Sup.Ct.   N.J.   1975) 
involved   an  appeal      of   a   commitment    order    of  the    New   Jersey  trial 
court   by   a   defendant    who  had  been  adquitted   of  murder   by   reason 
of    irjanity.  The    intermediate    appellate    court   of  New  Jersey 
(-appellate    i^ivLsion)    affirr.ed,    and    th3   defendant    appealed. The 
New   Jersey    Suprere    Court,    Pashman,    J.,    held,    inter   alia,    that 
due   process  and    equal  protection  require    that    the   standard   for  the 
commitment   of    a  person  who   has  been    acquitted   or   against  whom  a 
criminal    charge    has    been    dismissed   by  reason  of   insanity   be 
cast    in  terms    of    continuing  mental    illness   and    dangerousness   to 
self   or   others,   not    in   terms    of    continuing    insanity    alone,   and 
that  some    trier    of   fact    maks    a   meaningful   determination  as    to 
whether    i:he    defendant     is    actually  within   that    standard.    The 
IJew   Jersey   Court   further  announced      procedures    to    be    ffollowed 
pending   action  by    the    Legislature    (subsequently    accomplis'ned    in 
N.J.S.A,    2C:lt.-l   to   N.J.S.A    .   2C:l).-10) .      Justice    Robert  L,   Clifford 
dissented,   urging   that   there    should  be    even   stronger   protections 
for    the    defendant    in     areas    which    he  emphasized   in  his    strong 
dissent. 

The   majority   initially  recognized  that,    'The   fact   that 
dsfendan:;    is    riresently   suffering  from  some  degree   of  mental   illress 
and   t  zz  zz   some    point  in  the   past  mental    illness   caused  him 
to     commit    a  criminal   act,    while   certainly   sufficient    to    give   .        \. 
probable   cause    to    inquire    into  whether    he  is    dangerous,  does    not, 
in  and    cf    itself,   warrant    the    inference    that  he    presently  poses 
a   sisnificant   threat   of   harm,    either  to  himself   or   to   others." 
(68  S.J*  at   2k7,3MlA.    2d  at     295        )  .-  It  supported   this 

ccncl'jsion  by  a   detailed  c  itat  ion  to   applicable    studies    (Ibid.)    r 
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Empirical    studies   indicate    that,    as   a   group, 
persons   s offering  from  aental  illness   are,    at  aost, 
only    slisrhtly  siore    likely   to   conniit   harnrul   acts   thab 
the    general  population-EI.g.,  Guze,  Goodvd.n  &  Crane,    'Criminal- 
ity  a  Psychiatric     Disordsr,'    20   A^ch  .   C-^  .   Psych.  533 
(1969);    j^appaport  &  Lassen,    •  Dangerousness   -  Arrsst 
Rate    Comparisons   of   Discbarged   Patients    and   the   General 
Population,'    121  A31.  J..  Psychiat.   776    (1965);    Happaport, 
'Dangerousness    and    the  Mentally    111   Cri:ninal,«    21  S.C.L. 
Rev,  23,    27    (1968);    see   generally,^ . _-Szasz,   Law,   Liberty 
&  Psychiatry,    II4J4.   (1963).  Even   persons   suffering  from 
mental   illness   who  have    committed  prior    criminal  acts    have 
not    been  shown  to   be    consistently   substantially  more    dangerous 
than  other   persons   suffering  from  mental  illness  .Z.g., 
Steadman,    'Pollow-up  on  Baxstrom   Patients    Returned    to 
Hospitals    for    the 'Criminally   Insane,'    I30  Am. J.  ?sychiat» 
317    {19''3);    Steadman   a.  Keveles,    'The    Community  Adjustment 
and    Crirlnal   Activity  of    the   Baxstrom   Patients:    1966-1970', 
129    A-.J.   Psychiat.  30l,   (1972);    Rubin,    'Prediction  of 
Dangerousness    in  the    lientally   111   CrL-.inal,'    27   Arch  .C-gn , 
Ps-cciaz.   297    (1972)     .  3ee    generally.    Diamond,    «ihe 
Psychiatric    Prediction  of    Danserousr^  ss,  '    123  U.?a.  L.   Rav. 
1^39^1; -47    (I97I1)    ." 

Nevertheless,    in   balancing    the    disparate    rights    of   the 
defendant   and    of   society,    the  Court's   view  was    T;ba  t   a   procedure   had 
to  be    put   in   place    until   such    time    as    the    New   Jersey        Legislature 
acted   "(as  noted,    the    Legislature  has   since   enacted   provisions   in  this 
area).      Justice   Pashman  wrote    for    the  majority    of  the    Ngw   Jersey 
Supreme    Court    (68  N.J.   at  25S-26l,3Ul4.  A.   2d  at    301-302): 

TEn  establishing  a   standard  for    commitment   based 
on  dangerousness   as   well  as   mental    illness,   we   are 
cognizant   of  the    difficulties   which    inhere., in   such    a 
standard,    a   problem  which  we  discussed    in  sons    depth 
in  our    recent    decision  in  State   v.  Carter,   611  N.J     382, 
kOL-OS   (197I|.).   Dangerousness    is   a    concept      which    Involves 
substantial   elements  of  vagueness    and  ambiguity,    see,  -\ 

3  ,^  ,, Goldstein  &  Katz,    'Dangerousness  and  Mental    Illnessr 
Some    Observation  on  the   Decision  to   Release   Persons 
A.ccuizted    by    Reason  of    Insanity,'    70  Yale    L.J.   22k,    235-36 
(i960);    Rubin,    'Prediction   of   Dgngerousness    in  Mentally 
111   Criminals,'    27    Arch.  Gen.   Psychiat.  397,  339-99 
("1972").   The    practical   application  of   a    dangerousness 
standard    is    further    impeded   by  the    difficulty  of  making 
valid    and   meaningful  predictions    of   the    likelihood    of 
future    harmful   cor.cuci;,    s=^e,    e.g.,    ^ig^ond,    'The    Psychiatric 
Prediction   of   Dgngerousness',    123    u.?a.  L.Rev.  I4.39    (197^4-); 
'Developments   -   Civil   Commitment    of  the   Mgntally    111,' 
87  Harv.   L.ReV.1190,    12lj.0-U5    (197I4-);    Rubin,    supra,    and 
by   the    subtle   but    strong   pressures   upon  decision  makeus 
to  overpredict   dangerousness.   See.,    e.g..    Diamond,    supra, 
at  tjli.7;' Rubin,    supra;    Dershov/itz,    ''-he   Law  of   Dangerousness r 
Some    Fictions     ibout    Predictions,'    23    J.  Legal  Zd .    2L\. 
(197).   To   a   considerable    extent,    these    are   problems 
which  can    ba   dealt   with   only     by    trial    judges   on  a   case 
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by   case    basis.      An  appellate  c  ourt  c  an   only  suggest    guidelines 
for   analysis. 

"Tbe    standard    is    ''dangerous 'to   self    or   society.'    E^ngerous 
conduct    is    not    identical   with    criminal  c  onduct .    Dangerous   conduct 
involves  not   merely  violation  of    social   norms    enforced    by 
criminal    sanctions,    but    signix""!  cant    physical  or    psychological 
injury   to    persons    or   substantial   destruction   of  property.  Persons 
are   not    to    be    indefinitely      incarcerated   because    they  preser.t    a 
risk  of   future   conduct   vAi  ich   is   merely  socially  undesirable  , 
Personal    liberty   and    autonony   are    of   too  great  value    to    be 
sacrificed    to   protect  society  against    the   possibility   of   future 
behavior    vAiich   some   may   find   odd,    disagreeable,    or    offensive, 
or    even    against    the   possibility   of    fu:;ure   non-dangerous  a  cts 
which  would  be   ground   for    criminal  prosecution   if  astually 
committed.   Ur-lrkB    inanimate    objects,    people    cannot^be  sup-xessed 
simply  because    they  may  become    public   nuisances,      '^tate   v.    Carter,, 
suora,    6I4.  II. J.  at  i+OS;    O'Connor   v.   ^^onaldson,   L|.22  U.S.   563, 
95  S.Ct.   ic6,   !i5  L.Sd.   2d  396      (1975)    ;    Gross    v.   Harris, 
135  U.S.   Ad2.:;.C.   259,   lil3   ?.  2d   1095,    1102  (D.c.   Cir.  1969); 
Dsvy  v.   Suiii-an,   3   5U   r.  Sijpp.   1320,   133O   (M.D.Ala.  1973) 
( tbiree- judg5    court). Gf.  Killard    v.   Harris,    132  U.3.Apo.D,G» 
li;6,   li06  ?;  2d   96k    (D.c.   Cir.   1963). 

"Commitmsnt    requires    that    ther€lbe    a  substantial   risk 
of    dangerous    conduct   within  tbe    reasonably   foreseeable   future. 
Evaluation   of   the    magnitude    of   the    risk  involves    consideration 
both    of    tbe    likelihood      of    dangerous   conduct  and    the   seriousness 
of  the    harm  v; hie h   may  ensue    if    such    conduct    takes   place.   Cross    v. 
Harris,    supra,    1100-1101;    'Developments   -   Civil   Go{n^i_t:7)ent    of 
the   Mentally    111,'    87  Harv.L.Rev.    1190,    1236-<'i.O    (197li)    ;    Livsrmore, 
Malincui^t   5;  Mechl,    '  0^   tbe   Justification  for    Civil  Commitment,' 
115  U„Pa.   L.Rev.   75,   8I-83    (19681;    Goldstein  ^  Katz,  supra, 
at    235.    It   is   not    sufficient   that  the   state   establish  a    possibility 
that   defendant    might    commit    some   dangerous   acts    afc  some    time    in 
the    indefinite  future.   The    risk  of   danger,  a    product   of  the 
likelihood    of    such    conduct    and    the    degree   of    harm   vrtiich   may 
ensue,    must   be    substantial   within  the    reasonably  foreseeable 
future.   0^1  the   other    hand,    certainty  of  prediction  is  not 
required   snd   cannot    reasonably  be    expected, 

"a  defendant    may    be    dangerous    in  only  certain  types  of  ' 
situaiions    cr     in   connection   irith  rela  t  ionsb  Lps   with    certain 
individuals.   An  evaluation    of  dangerousness    in   such   cases   must 
take    into   account    the    likelihood    that    defendant    v/ill  be   exposed 
to    such    situa'ciona    or  come    into    contact   vjith    such    individuals. 
Cross  V.    Harris,  supra,    at    1101.   See    State    v.   Johnson, 
8   Or.     -jp.    263,   U93   P.  2d   1386   (  Ct . App.  1972)    (defendant  »,- 
potentially   dangerous    to  her    children  but   was   unlikely  t  o   have 
access    to  ":  jem ) ;    see    generally.    Diamond,    supra,    at  !ji4.9 . 
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"Determinat  Ion  of    dargerousness    involves   prediction 
of  defendant's    future    conduct    rather  than   ::iere  characterization 
of  his   past    conduct.    Nonetheless,    defendant's   past   conduct    is 
inportant   evidence   as   to  his  probable    future    cond>jrt.   Cf .   In  re 
Millfir,    73  Misc.  2d  690,    702,  3i;2  N.Y.S.    2d  315,   330 
(N.Y    -Cty.   Ct._1972).  It   is  appropriate   for   the   court    to   give 
substantive  weight    to      ths    nature   and  s  eriousness  of   the   crime 
caomnitted   by  defendant    and    its  relationship   to    bis   present 
mental    condition. 

"It    should  be  emphasized   that  while    courts    in  determining 
dangerousness   should  take    full   advanta  ge    of  expert   testimony 
presented   by   the   State  and   by   defendant,   the    decision   is 
not    one    that   can    be   left   wholly   to    the    technical    expertise 
of    the    psychiatrists  and   psychologists.  The   determination  of 
dangerousrass   involves    a  delicate  balancing   of   society's 
interest    in  protectiom  from  harrifuL  conduct   against   the 
individual's    interest    in  personal  liberty  and  autonomy. 
This    decision,  while   reqi  iring   the    court   to   make   use   of   the 
assistance  which  medical  testimony  may  provide,    is    ultimately 
a   legal  0-9,  not    a  medical  one.  Humphrey  v.   Cgdy,  1^05  U  S. 
501;,    509,  92  S.Ct..     lOliS,   31  L.Zd.    2d  39li    (1973)    ;    Dixon  v. 
Jacobs,    15=  U.S.App.   D.C.  319,  i;27  F.  2d   589,    395  n.   17 
(D.c;.  dr.  1970)," 

Despite    its  recognition  of   the   great  weakness    of   psychiatric 
and    psychological  prediction  about    dangerousness,    the   majority 
held   nevert&e-less  in  State  v.      Krol,   suora,      68  N.J*   at  261, 
3I4JJ.     A.   2d  at   302  ,    note    12): 


n2 


/„ 


Empjtical    studies    suggest   that    prior  criminal  conduct 


is    an  important    factor   -   perBaps   the   most    important    —  in 
the    prediction  of  future   dangerous    conduct.  Kozol,    Boucher 
&  Garofalo,   •  ^he    Diagnosis    and   Treatment  of    Dangerousness," 
13   Crime    &  Delinq.,    371,  331+    (1972);    Rubin,    supra   at  lj.00; 
see   ganerally,    'Developments  -   Civil  Commitment    of   the 
Mentally  111,'    87  Harv.  L.Hev.   1190,   l^^k    (197i+)    ." 
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l\.»  View3  Expressed  to  Subcommittee  by  Panel  of   the 
American  Psychiatric   A330CL at Lon(l9H?) 

The    Subcommittee    on   Criminal    Justice    in   the    course   of   its 
consideration  of   the    various    pending   bills    on  the    revision  of    the 
insanity    defense,    97th    Congress,    2d   Session,   heard   from  a   panel 
of   the   American  Psychiatric    Association,    i.e..   Dr.   Alan  Stoiie, 
Professor  of   Law  and  Psychiatry  at  Harvard  Medical    and    Law  ^chools, 
Dr,  Loren  Both,   Director    of  Law  and  Psychiatry  and   Professor   of 
Psychiatry   at    the  Wgstern  Psychiatric    Institute    and    Clinic,   University 
of    Pittsburgh,    and    Joel  Klein,    Esq.,   General    Counsel    to   the    American 
Psychiatric  Association. 

Ve  reviaw  their   opinionc  as   to   dangerousness  since   they    go 
far    to    make    clear    tae    increasing    tension  between  psychiatrists   who 
feel  their  profession    is  discredited  by  highly  publicized  legal 
conflicts    involving  the    insanity    defense,  e.g.,    the   Hinckley   and 
Sirhan  trials,    and    defense    attorneys   and   others   who   must   handle    the 
defense    of    one  charged   with    a    crime    bat  needing   to    raise    a   defense    of 
insanity,   diainisbed  responsibility,   or,    if  permitted,  guilty  but 
mentally   ill. 

a.  Views   of   Alan  A.   Stone,   H.J.    ;   Dr.  Stone    advised    the   Subcommittee 
that    the    real    problem  with    the    insanity    defense    is   not   the  wording 
of    such    defense   but    instead  the   problem  of  dangerousness    and   whether 
those    acquitted   by  reason  of    insanity   will   be    speedily   released    into 
the   general  population.  ^    testified   (T36-T33)J 

"The  virtue    of   all  of    those    things   is,    I  think,   that 
they  hope    to  avoid   getting  people  like   Mr.  Hinckley  out   of 
the  reach  of  the  civil  commitment    system.  Bgcause  once   he 
gets  within  the    reach    of  the    civil  commitment   system  as   he 
is  here    in  the  District   of   Columbia,      what    psychiatrists  will 
ba  asked   is  will  he   be   dangerous   in  the    reasonable   future? 

"Is  he  mentally    ill?  Will  he   be   dangerous    in  the 
reasonable  future? 

•3c3w,  you  have  heard   and   the   public  has  talked  mudi 
about   the  problem  of    conflicting  psychiatric   testimony  as  to 
crimiiral   responsibility.   But  the  problem  of  conflicting 
psychiatric    testimony   about  will   this  person  be  dangerous 
in  the   reasonable  future    is  much   greater, 

"Now,  you  are  going  to   hear  from  Professors  Monahan 
and   Steadman  who   are   experts  in  this  very  question  and    they 
can  provide   you  much    more   of  a   hands-on  empirical   sense   of   it 
but   I  would   like  to    give  you  my  impression. 
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"My   impression      is    tb  at  psychiatrists  are  unable   to 
do  what    this    statute    asks    them    to    do,    and    I  would   say,    Mr, 
^onyers,    the    same   thing  with    youi-    statute   which  you  are 
proposing    as  your   Federal  commitment  s  tatttte. 

"It, too,   creates   a   system  which  I   think  is   unworkable 
and  which    I   think  around  the  world    is   unworkable. 

1  think  that  when  lawyers   are  now  saying  that  Mr. 
Hinckley   is    going    to   be    locked   up  forever,    they   are  assuming 
that    Judge   Parker   and  that    the   psychiatrists   at  ^t .  i3.izabeths 
are   going   to    ignore  the   law. 

"They  are   assuming   that    they  will  respond    to   the   political 
pressures    and  ignore    the   law, 

•TJhe    jury    in  this  case    listened  to   the    law,  I  think  vhy 
should   not   at   sons    Jftiture    tine    judges   and   psychiatrists    say, 
well,   ^n  fact,    there   is   no   evidence  now  that   be    is    dangerous. 
We    don  t    know  bow  to  say  whether  he    is   or   he    isn't.  T^at    is 
what   wis   happening   in  the   McQuillan  decision  /Michigan   decision/ 
the   fact    that   somebody  is    dangerous    and  has   been  dangerous         "" 
does   not  mean  that  they  will  be  dangerous.  That    is  what   leads 
to  this    loss   of   control. 

"Now,    my  view,    then,    is    that    anything  wh  ich  takes    people 
out    of  that    is    an  advantage.    It    is   a  gain  to   the  public  and 
public  protection.  Therefore,   to  some  extent,    I  am    gympatbetic 
to  the  guilty  but  mentally    ill, 

"I  am    sympathetic   to   your   efforts  to  narrow  the   insanity 
defense,   not    because    I  think  those    are  crucial   issues,    except 
I   think  they    have  become    symbolic    to   the  public,    but   because 
to  the    extent    they   do  keep  people  out  of  the   reach   of  the 
commitsaent    laws  they  do    avoid  the  current    unworkable  system. 

•Bow,    I   think  it    is    clear   that    the  responsibility   is    not 
eithsr   on   the  courts   or    in  t  he    legislatures    in   these  matters. 
There  has   been   a  back  and  forth  between  the  courts   and  the 
legi^Lsttares   in  the   construction   of   new  civil   commitment 

S  u3  uLLwS  S   • 

"Btxt   to  the   extent  that  those  statutes  sort  of  force    as 
to  make   predictions    about  future    dangerousness,    I  belive   they 
are  unworkable, 

"To   the  extent   that  the    insanity    defense    is  tied   into 
that    system    it    becomes   unworkable    as  to  the  disposition.   I 
made   the   suggestiai    to  Senator    Specter    and    Iwiuld  r.ake    it  to 
you   as   well.   I  think   there    vould    be   questions.   I   think   a    lot 
of      jB  ople    will  question  shifting  the    burden  of  proof." 
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b.  Views    of   Loren  Rotb,    H»D.t    Dr.   Roth   tastified  simLlarly  that    "a   leading 
problem  with    the    insanity    defense    is  t  hat    the  law  is    asking  psychiatrists 
questions    they    cannot    answer    similar    to    Dr.   Stone's    problea    in  the 
prediction   of   dangemusness ."    (TI4.2).  He   obserbed    ( Ibid,) 

"I  have  considerable   problem  with  psychiatrists  being   asked! 
and  at    tines   even   forced  to  present    ultisiate   testimony    issue 
before    the    jury.   There  are   no   experts    in  criminal    insanity 
except   the  jury. 

"a  ireaningful  piece    of    reform,    therefore,    would   be    to   adopt 
what    Mr.    Conyers  proposes    In  what    I   think   is    presently   section 
2   of   his    bill,    namely,    to    confirs    expert   witnesses    to   their 
true      expertise   which    is   radical   and  not  legal. 

"Idiould   say   that    our    reliability   figures    about   the    diagnosis 
of   mental    illness    are    not  nearly   so  bad  as    the    representative 
from  Michigan  previously  testified. 

ihe  reliability    of    our    diagnoses   in     the   area  of   severe 
medically  defined  mental    illness    are   /sic^/  up   about    80  percent 
and    we    bavs      studies   to    show  that, 

"The   problem    is  that    when    those   medical    diagnoses  are 
inserted   into    the    adversary    system    and   then    /we/  must   go 
beyond    one's  medical   findings    to   relate    them    to    som.e  theoretical 
constructs    in    th  e  law   such    as   appreciation,    conformity,    right 
from  wrong,    v/hich   are    not    medical    ideas    at   all  and   which,    in 
fact,    have  no   psychiatric    meaning    that  psychiatric    judgnent 
is      inevitably   distorted  by   this    process. 

"So  I  would  like   to  have    you  purify  for  us   the    task  that 
lays    before    us." 

Dr.  Roth   spoke   bluntly   about    the   reality  which    troubles  us, 

that    it    is       illusionary    to  have   a    commitment  process    if   funds  are 

inadequate   to    have  meaningful  treatment.  He   testified    in  thi's  recard 
(Tl|7):' 

"The  problem  with    guilty   but   mentally   ill    is  that    it 
could-be   a  scam,    and   I   myself  having  worked  f  or    two   years    as 
a   prison  physician    and   having    been   involved   with   trying  to 
treat   irjnates  for    10    to    12    years    can   tell   you    that    the  scene    with 
respect    to    the    treatment    of  nentally   ill   in  prisons    is    a   scandal. 
It    is    frequently    inhumane. 

'T'reatment    is  not    available ,   to  the    extent   that    guilty 
but    aertslly   ill-results  In' a   siphoning    of    people  who    are 
conceivablj  mentally    ill   or  have    received    insanity  defenses, 
but   vjbo   do   not    and    then   are    sent    over    to   some    prison   or    some 
prison  hospital    to    receive    treatment   Uaich    is    nonexistent, 
which   has   not    been  provided   for   in  legislation,    vjhich    has 
not    been  paid   for    and   for    which    there   was   never    really  any 
intention  to    pay    for,   I   think,    this   would    be    a   violation  of 
both   procedural  and    substantive  due    process    and  will,    as    the 
representative    told  you,    provoke   a   great  number    of    lawsuits.    " 
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We   find    ourselves    in  disagreement,   hcwever,    wLtb    respect  to 
Dr.    Roth's    views   about    commitment    of   those    claimed   to    be    "dangerous  »" 
There    is   here   a    virtually  classic    confrontation  between  the    demands 
of   the    Bixi    of    Higbts    and    the   view  of    Dr.    Roth    that    the    civil  rights 
of   a   committed  person  can   be   reduced  pro  tanto    to    leave    intact   the 
civil   rights    of   those   who   have   been   commitced    for    reasons   other    than 
a  verdict  at   a   criminal    trial.  Dr.  Roth  advised   this    Subcoamittee   of 
his    view  that    it    has    been    a   mistake    to   extend    the    full  equal-protection 
rationale   to   those   found  not  guilty  by  reason  of    insanity.  He    criticized 
such    approach    as   applied   by   the    courts   in  our   own  State   of  Uew 
Jersey  and    also   in  Michigan,    to  name    but    two.  V7e   profoundly  disagree. 
We  believe  that  the    remedy    is   education  of    the    public,  not  reducing 
the   civil  rights    and    civil      liberties   of   the   committees   comirg    from 
the   criminal    justice  system    simply  because   an   ill-inforaed  citizenry 
may  have   an  unfavorable    (and  untninking)    view  of   all  others   in  the 
mental    instituticn      population.  We   do  not    believe    that    the    civil 
liberties    of    one   group   are  to    be   bold    hostage  to   public  misunder- 
standing   (artfully  fanned    by    those   who   have    seized   upon  the   Hinckley 
acquittal  as  Kelcome    political  leverage  to  move  t  oward  a  law-and-order 
society   and  repressive   legislation)    of   the  nature    of   the    insanity 
defense   and    of   the  historical  repugnance   toward   applying  criminal 
sanctions    toward  those   who,  by  reason  of   insanity,   mental   defect,    or 
mental    illness,      lack   the    requisite    criaLnal    intent    and   mens    rea. 

Thus,      we    join    issue,    most   emphatically,    with    Dr.   Roth    and 
with   those    who    share    bis    views    on   this   aspect    of    a   most    conplex 
problem.  There    is   here    obviously  an  area  demanding  further   exploration 
by   the   St±)committee   in   its    comaiendable    attempt    to   evolve    a    sound 
national   sentencing   and    commitment   policy    that  will  harmonize    the 
Bill  of   Higbts  and  medical   and   psychiatric    science.   Other  experts 
in  psychiatry  and    in  crimirial    law  should  be    invited   to   testify   on 
this   problem. 

Dr.    Roth  testified    Ln  this  regard    (Tlj.?  to  T5l)r 

"Bow,   ny  last  point   relates    to    the    convicts'    ideas    that 
Dr.  S-fcone    touched  upon  and  here    I  want   to    add   a  second  opinion* 
I  essentially    agree   with  him.    It    certainly  has    been  a   mistake 
in  ny  view  to  extend   the   full  equal  protection  rationale   to 
persons   found    not    guilty  by  reason  of   insanity   as   has   been 
done    in  3ichigan    and   in  other  states    such    as   New   Jersey.   Civil 
coamitaeaat,    despite    problems    in  prediction,    is    still  the 
arcinarj  c_ivil   commitment   procedures    that   our  normal   patients 
und-ergo,    _t    is    still  not  predicated  upon   commission  of    highly 
danger  oos 'acts ,   It    is    true    that   the   civil    commitment   system 
loo'is    more   to    the   area    of    danger ousness.    But    the    empirical 
studies    have    shown   that   these   people  who    are    getting   committed 
are    just    the  same  old    people    v/ho   always    got    committed,    namely, 
those    who    are    severely   disordered   and    need   treatment   and    despite 
the    languare,      the    civil  ocmaitment    system     is      not  working  by 
and    large    on   a   meaningful    dangerous    standard. 
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"On  the   other  hand,   these   people   wbowould  be  s  ent 
to   a  civil  ooJimitment   system  really  are  quite  different , 
The  empirical  literature,   which    I    think  Dr.S^eadman  baa 
corrected    and  vihich  I   certainly  am   familiar  with,    suggests 
that  at  least  it    /i^/  an  important  subgroup  of  people   who 
are   found  not    guilty  by  reason  of   insanity  _^wbio_h/  much 
more   resemble   criminal   defendants   than   thsy    do  mental 
defendants. 

"Por   example,  even  when   their   mental   illness   is    treated, 
you  may  have   a  person  who   is   no  longer  mentally  ill,   still 
being   dangerous    and    to   the  extent   that    he  has  been  effectively 
treated,    he    is   even  more   dangerous    to   the    extent      that  he   is 
not  so   disorganized  and   can  really  gat    it   togethar  now.   I 
do  not   have   confidence    in   a   system   which   treats   people    who 
have    already    comjiitted   dangerous    acts  a  a    equivalent    to 
people  who  have  not. 

"Pnrtfaermore,    I  think  it    is  unfair    to   our  patients    and 
let      aa   say  wljiy.   If   the    not   guilty  by   reason  of  psychiatry      /si^/ 
is    psycbLatrys    albatross   and    I   think  it    is,       it    does   not  " 

get    good    publicity    fca"    our   patients,    but  we  are   participating 
in   a   sys ten    that   the    law  has  mandated  .Certainly  a    greater 
problem  exists   for    our   patients  who  do  not    connit   crimes 
when    they  are    sixultaneously  hospitalized    under  mistaken 
notions    concerning  the   least  restrictive   alternative   with 
patients   who   have   committed    serious  crimes. 

"Now,  what  happens?  Some   of  these   people    run  pway.   I 
saw   today   that    somebody   ran    away   in   fact.   In   the    paper   a 
patient   escaped.  Hq    is    on   day  leave,   St,  Blizabeto's 
Hospital   and  commits    a   bank   robbery,  Tb  public    is  not 
going    to    distinguish   between  this   man   who   committed  a    bank 
robbery  and  some   poor    person  who  was  confused  or  messed   up  and 

was  sitting   ewer  at  ^t,  Elizabeth's  Hospital  and     never 
did  anything  his   life. 

^%e  cry   of  the  public,    and  we    had    this   happen   in  New 
York,    one    of    the    great   empirical    fallacies    in  my  view,    of   the 
civil  libertarian  approach    is    its  failure  to  recognize  that 
the:r9  are    just    so   many   rights  t  o  go    around    and    I  believe  that 
an    eapirical    argument   can    be   made,    it    is   not    completely   clear    , 
but    I  aa  willing    to    say    that   it    could    be  made   that  there    is 
a  reciprocal    relationship  between   the  rights    of   criminal 
defendants   who    are    fourd    not   guilty,    but    IIGRI   /Not   Guilty  by 
Reason  of    Insanit^jr/  versus    civil  patients, 

"when    you   awsurd   more    rights   to    one,    the  r  i^ts   of   the 
other   50    down  .So    to  the   extent    that    the   NC-RI   must   be    handled 
on    ne    least  restrictive   alternatives    that   when  those    people 
abuse    that    trust,  and  believe    me    they  will  since   the  empirical 
data   suggess   that    they  are   more    like   crir.inals   than  pattents, 
then  the    entire    group    of    patients  must    pay    for  effectively 
the    anti-social    behavior   that    ttie  se  people    continue  to   commit. 
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"So  I  feel  that    the   equal  protection  rationale 
with   respect  to    the  NGRI  defense   has    been  a    bad  mistake. 
Fortunately,   there  have   been   some   courts  here    in  Washington 
which    have   said   that  this  need  not   be    the  way,    but    it    is 
something   that   I  would   look  at  very   carefally, 

"^  last   comaBfat,   and  here,  ineroifully   I  shall  stop. 
Is   that  there   are   sectiais    of  your   bill,   ^"t,   Conyers,  with 
which    I  disagree.   In  particular,    it  makes  little   sense   to 
me   to  have  a   system  of  what    is   potentially  preventive 
detention   presumably  for   treatment    of  dangerousness  when 
such   treatment    cannot    be  delivered. 

"In  other  words,      there   are  many  elements   in  your   bill 
which   I   have  written  backdoor,    backdoor,    backdoor.  And   vihat   I 
meant   bj  that    is    having  for  many  years  now  been  responsible  for 

doing  the   amicus    briefs  with   Mr.      Klein  at   the   APA,    I  know 
that    there   are   many  current   hot   issues   such    as   individual 
taping  or   addio  taping    of  forensic  examinations,    such    as   the 
right    to  refuse   treatment,    and   I  would   be   very  careful   that 
all   these  hot    issues    are  not    put    into  this    bill   in  such    a 
way  that    either   makes   the    bill  unaccepta'oLe    to  us  as 
psychiatrists   or,    in  fact,  defeats   the  very   purpose   of  the 
bill. 

"My  view  would  be    that    if  one  permits   persons   who  ware 
found   not    guilty  by  reason   of   insanity  to  effectively   refuse 
treatment    including  medication,    thai   you  are    running  nothing 
but    a  system  of  preventive    detention.   Psychiatrists  will  not 
want  to  work   in  such   a   system.  You  will  have   disorder   and 
nnruliness  in   institutions    and    I  think  that  whatever  purposes 
would   be   left   for    treatment  would  not  work," 


!,  Views  of   Joel  Klein,   Esq.,   General   Counsel   to  the    /American  Psychiatric 
Lssoci  at  ion;      Joel  Klein,  Esq.,    addressed   the    applicable    law  as    the 


c, 

As;     

American  Psychiatric  Association  views  it.  The  New  Jersey  Coalition 
to  Defend  the  Bill  of  Rights  agrees  with  him  with  respect  to  his 
position  tha;;  the  Hinckley  case  does  provide  an  opportunity  for  Congress 
to  reexamine  the  important  issue  of  the  insanity  defense  and  not  simply 
to  react   ^:o    public  pressure, 

We   far-iiier   agree  with   Mr.      Klein   in  his  careful  distinction 
between  two  separate   aspects   of  this   complex  problem    (T53-T514-): 

"In  the  reexamination,  I  vo  uld  think  we  should,  for 
the  first  tine,  separate  out  two  issues  that  have  always 
muddied  the  water   in   the  legal    thinking. 

•^irst    is    the   issue    of  the  moral    inquiry   that    Dr.   Stone 
talked  about,    the    issue    that   the    chairman  said  for   200  years 
has    been  a  part   of   jurisprudence.    That   is  a    different    issie 
of  what    we   do   with    somebody  who  has    committed  a     violent    crime, 
or    is    found  guilty,    but  mentally   ill. 

"■^he  second    issue    raises    a  whole  series    of   questions  about 
prediction  and   violence   and  protection  of  the    public   and   that 
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issue,   I  think,   is  not  veil-addressed   in  any  of 
the  pending  legislation, 

"I  think  the   Chairnan'g   bill  tries   to    tie    it 
to  a  particular   sentence  around  whether    the   prediction 
is    madety  a  court   or   psychiatrist   or    a  parole    board, 
we  all     know  that  those  predictions   are   really  vague 
guesses   about   future    behavior   and  I   think  ttaat    it's 
nod  ifferent   because  somebody  is    foraserly  mentally 
111  or   ore's   insane  or  what    have   you,   and  It   seems  to 
me  we  cannot   tie    the   system  of    insanity    into   a   sysfeera 
of  some  notion  that  we  willfpee  him   and  thep  be   won't 
connit   crimes   anymore.  That    iaamyth.   I   don  t  think 
psychiatry    can   justify  that    claim  and    I  don't   think 
we    can   maka  that    claim  anymore. 

"I  think  the  statutes   should   begin  to   realize 
that    the   issue    of  what  we    do  with  people    in  our 
criminal    justice    system  when    they  come    in  through 
the   notability  Zaic/  by  reason  of   insanity  or  th  a 
v.tiol3   traditiocal  system   is   a  separate    issue   from 
ths  moral    inquiry    that   we   face." 

Mr.    Klein  made  a  n  additional  point  which  merits  approval 
by  the   Subcommittee   in  the   drafting    of    acceptable,   sound  legislation 
in  this   important    area.  He  recommended,    in  effect,    that   thare    be   two 
separate    bills,   one    dealing  with   the   issue   of   the    insanity   defense, 

the   other  with   the    issue    o?  commitnent.    We  have   paralleled   his 
suggestion  to  some   extent    since   we   are   submitting  two  separate 
reports    to  the   Subcommittee.  The   present   one    deala    with   the    insanifr 

defense,    A  later   one  will  deal   separately  with  the  question   of 
commitmant  whether   for    lack      of    competency  or   for    insanity » 

Mr.      Klein  thus    stated (t57): 

"frSHtl  think  this   is.    In  may  respects,    a  good   bill 
with    respect   to    the    insanity   issues.  With    respect  to 
treatment   issues   and   incompetency   issues,    I  think  you 
have    loaded    up   a   Christmas  Iree    of  a    lot   of  othe  r 
people's   demands   and   I  would  respectfully  suggest  you 
split  that  from  your   bill   and  give    us   a  chance  to 
resolve  the    insanity   issue    and  then  we  can  address   the 
other    one  ," 

Uoon  qtestioning   by   Chairman    Conyars,   as   to  whether    these 
separata    issues    should    be    treated  as  different   pieces   of  legislation, 
Mr.   Klein  stated    (T58-T59): 
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"l-IR.  KLEIII:    I  think  that  is  correct,      Mr.Chairaan, 
and  let  me    say  because     tls  y  are  very   complic  ated   aid 
right   now   about    bills    that   are   before  the    coninittee    as 
well  as    in  the  Sgnate   and  a  1  lowing    comaittee  ^si_c/ 
those    bills   focus   really   on  the    first   part   of   the   Chair- 
man's  concerns,    and   I  would    t^ink  by   putting    the    second 
and  third  parts,   the   competency  parts  ad   the   cosiriitinent 
parts  that,    in   a  sense,  you  will  allow  d if ferent coalitions 
and  different   political   perspectives      that  don't   focus 
on  what   the    issue  now  before   the  Hottse  and  Sgnate    is, 
I  particularly  think  that    is   important    because   I   think, 
as    I  said,    the  Chairman's    bill  in  many  ways  as  well  as 
Senator    Specter's   bill,  will  accomplish   precisely  what 
many  of  the   people  who   have   articulated  an    argument  for 
guilty   but    insane  v;ant   to  accomplish    and   I  think  quite 
frankly,   haven't   thought   through. 

"So   I  think  for  a     lot   of   reasons,   ^'^r .   Chairman,    if 
you  could  break  your  bill,    it   would   make   a    lot  of   sense 
givirs   the   political  royalities  as   well   as    the    issues 
that  are   presented      /in/  the  second    half   of  the  bill." 

The  Hew   Jersey  Coalition   to    Defend  the  ^ill   of  Rights  recognizes, 
of    course,    that    it  lacks    the    expertise    that   Mr.    Klein  has.   On  the 
other   hand,  we  do  have   competence   to   identify   constitutional   issues 
involving    impairment    of  liberty.  We    are   concerned    about   the   apparent 
view  of   I4r .  Klein  that   there   be    something   in   the  nat'xre    of    a   determinate, 
confinement   or  commitment   of  a    person  acquitted   of  a  crime   by   reason 
of   insanity.  Such    period   of    confinement    smacks   to  us   of    an    indirect 
way  of    punishing    the   defendant  for  tte    crime.  v;hen   vb    tie    this   factor 
to    the    demonstrated    inability    of   psychiatrists   Co  predict   dargerousness, 
it   is   oar  view  that  much,    much  more   analysis   of   the   problem   by  both 
psychiatrists,   experts   in  mental   health    and  those  with  expertise    in 
criminal    law  and  penology   is   needed. 

We  refer  in  this  instance  to  the   following   testimony  by 
Hr.  Klein   (T7ti-T76): 

''Mr.  KLEIN.  What   I  would   be   personally,    I  think,   on 
the  first   half,    I   think   I  would   mwe    toward   your  bill. 
ZTqW,   if  somebody   is   with   the  tightening  up  that   Dr.  Stono     \. 
said,    if  someboy  is    then  acquitted   ty    reason  of  insanity, 
1  personally  would    have  the    court  have    hearings   on  an 
^propriate   sentence,  not   in  the    sense   of   guilty  s  entence, 
but   an   appropriate   period    of   detention  vrith   respect    to 
protection  of  the    public  and   I  would   see   that    as    just   1b 
the      billaid    just  as  we   do  in   the  criminal    justice   system 
as   a  period   of  years  v;ith   possibility,    perhaps  parole    and 
decisions  made    by    the   court  vfhether    to  put  the  person  in 
tt:e    hospital    if    there    is    beneficial    treatment    or   not. 
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"But   I    would    ellnilnate   any  hearings   on    the    Issues  o* 
the   person  likely   to    be   violent  or   dangerous    Intae   future. 
We    don't   do    It    and    there    Is  nothing  nev   In    this    system    that 
suggests  we    should    do    It, 

"MR.    COKYSRS.    That    is   quite    unique   and    I    am    Intrigued 
by   It.   Have   there   been    comments  about    that   possibility   la 
criminal    Justice  literature? 

"MR.    KL'SIN.    There  has   In    fact.      The    Sngllsh    system 
has    for   a  long    time   actually   put    that   on    the    sentencing 
judge, There   have   been    debates   about   since   the   turn  of  the 
century  atout   where    the  role    is. 

"In   fact,    some  of   these   bills   provide    for  guilty 
but    Insane.    They    provide    exactly    that    aporoach.    I    really 
don't    think   there    is   any   psychiatrist   vho    Is  going    to    tell 
you   that   these    constant   predictions  are  meaningful. 

"Tfcat   we   are   doing    Is   perpetuating   a  myth    that    somehow 
after    two    months    in    the   hospitals    somebody   will  no  longer 
be   dangerous.    The    ocly    thing   the   literature,    and    I    saould, 
like  Lorer,    appropriately   defer   to    the    experts  vho    follow, 
but    the   only    thing   the   literature    seems    to    be    correlated 
with    is,    one,    past    events   and,    two,    the    oassage   of   time   and 
whether   or  not    somebody  has   been    treated    or  not  has   not 
shown    a  reduction    in    recidivism   or  any   correlation,     'nd    to 
tne    extent   we    put    that    in    the  bills,    we    perpetuate    an    Inquiry 
that    I    think  Is  not    scientifically   based. 

"MrJlcCOLLU??.    If  I   may    interrupt    the   Chairman, 
how  does  one    set   a   criteria   of   det  erminancy   and   guidelines 
for    that    Judge.    That    is    a  legal    question. 

"You   are    the  lawyer,   hare,   Mr.    Klein,    and    in   a   sense 
we  are,    too,    but   would   you    sug?:est  we   go    for  the   route    if 
somebody   committed   a  murder   that    It    Is   a    different  length 
Just  like    you    do    in    the    criminal   lawthat    the    parameters    that 
the   Judge    Is   given    are    certain    guidelines    that    someone  may 
have    committed    a    different    crime   and    Is    found    to   be    insane 
or  aieriTally   disturbed? 
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"To    the    extent    somebody    is   acquitted   by   reason 
cf    insanity,    the    protection   of   t^e    public    interest   remains 
paramount.    It    seems    to   me   that    Judge   should  have    a   fixed 
period  of  whether  or  not    it   is  hospitalization  or  if 
hospitalization   means  less   if   there   is   not    treatment    then 
a   fixed   period   of  confinement. 
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"Ma/be    that    It  lessened   a  little  but  because    there   is 
not  retribution,    but   I    think  we    do    that   all    the    time   in   the 
criminal    Justice   system   and   I    see  no    reason  not   to    do    it   in 
here." 

Tfe  recognize,    of  course,    that  Mr.    Klein's   suggestion    in    these 
regards  has  not   been    adopted,    and    is  not   reflected    in  H,H,7259.    We 
further  reiterate   that   we   acknowledge   that  we  lack   the   conpetence  in 
forensic  law  and    the    interface  of  law  and   psychiatry   to    speak  in   any 
authoritative   way  on    this   complex   field.    Wo   do   urge   nost  vehemently 
nevertheless    that    there   is   identifiable  here   an   area  requiring   far  more 
legislative    inquiry.    It  reflects  a  view  held   by   forensic  psychiatrists 
which  we  regard   as   inimical    to    the  civil  liberties  of  the   committees 
who  have    gone   through  a  criminal    trial   or  hearing   and    successfully 
pleaded   Insanity. 

Mr.    Klein's   suggestion    that,    ''Maybe   you  need   a   different 
institution    in    which   to   put  people"    (T76-1789-1790)    cannot  withstand 
analysis.    Plrst,    tiiare    sli^ply  are  not   enough   defendants  acquitted   by 
reason   of   insanity   to    support  a  separate   institution.    Second,    the   question 
necessarily   presents   Itself  as   to    whether   the  re    should  be   a   separate 
institution   of  this    type   instead   of  referral    to    state    Institutions, 
Third,    w=    come   once   again    to    the   finacial   reality   of  Reagonomlcs   and 
what  we   regard   as  a   total   Illusion    that    this  administration   vould    set 
aside  any   funds    to    establish   such   a  n ew  institution. 

We  cannot,    however,    ignore   the  apparent   view  that    those   T<ho 
are   committed    to    a  mental    institution   following  a   successful   plea  of 
insanity   or  mental    defect  puzzle,    trouble   and   concern    those   who  must 
deal   with    them   as  mental    experts  and   who   manage   the  mental    instltu tionso 
We  reject   the   concept   that    the   civil   liberties  of   the   committees  must   be 
lessened    to   prevent    embarrassment    to    those   who    enter   the  mental   health 
institutions   witnout  having  committed   a  crime   and    solely   through   civil 
commitments.   Much,   much  more    testimony  by   psychiatrists,    penologists 
and  other    experts   is   clearly  necessitated  here. 

d. Summary  of  Tiews   as  To  Pangerousness  by  Panal   of   the  American   Psychiatric 
Association :    to    put    the   issue  bluntly,    it   is  our  impression    that   the 
psychiatric   profession,    including  both   the    experts   in    forensic   psychiatry    ; 
and   those   who   deal   with   the    criminally   insane   in  mental    institutions, 
is  baffled    as   to    the  IssBe  of  dangerousness   and   recidivism.      The  literature 
unmlstaiably   deaonstrates   that  prediction    is  most   uncertain   and   unreliable. 
At  most,    it  Isolates  only  one  out  of   every    three  or   four  as  being 
dangerous   la   actuality.    To    safeguard   society   from    that   one   three   or 
four  persons  who    will  not  prove   dangerous  must  be   confined.    The   psychiatristi 
understandably   enough,    look  at   the   problem    from   the    point   of  view  of 
safeguarding   society    (and,    we  must  add,    avoiding   their  own    embarrassment 
if  one  of   those   who    is   released   does  prove    to   be   dangerous. 

The  5ew  Jersey  Coalition    to   Defend    the  Bill    of  Righte   in    this 
instance,    however,   taugt  be   spokesman   or  amicus   curiae     for   the   rights 
of  the    persons  >tio  have   been   committed      (hereinafter   committees).    Are 
their   constitutional   rights   to    the    equal    protection   of  the   laws 
adequately    safeguarded  If   there    is   to   be   a  bias  in    favor  of  continuing 
to  have   them    committed    even    though   they  are  not    dangerous.    Further, 
granted   the    difficulties  of  such   prediction,    is   the   criminal    Justice  ' 

system   benefited   by  permitting  the  mental  health    expert   -who   does  have 
experience   in    this  arcane  area  of  medicine   to   avoid  giving  the  maximum 
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Tjeneflx    from    their   expertise    to    the    sentencing  or  committing    Judge? 
We   say,    respectfully   but   with  necessary   cn-lor,    that    to    us   barring 
them    from    testifying   as    to    the    ultimate    issue  of   dangero  usness    appears 
to    be    giving    them   a    tailor-made   opportunity    for   a   "cop   out".    The   reality 
I3    that    the    Judge    has  less   kno-wledga    in    this   area   than    the   expert   does. 

As   with    the    parallel    question   of   reconstruction   of   the   accused's 
mental    state    (or  mental    Illness)    at    the    time  of  the    crime,    to    ug    the 
answer    to    a  most    difficult   problem    appears    to    be    to    place    ro    barriers 
upon    the    admissibility  of    such    expert    testiaony,    but    to    require    that 
the    Judge    do    far  more    work   than    this   Avoidance  of    the    problem   would    place 
on  him/her.    The    problem    arises    in   our  view  from    the    fact    that   we   are 
dealing  hare    with   an   issue   which    is  legal    in    ultimate   impact,    rathe  r   than 
simply  medical    and    scientific,    but   In    which   the  legal    deternina tlon 
must    essentially   rest    (upon   a  probabllkty  or   statistical    bals)    upon 
what   psychiatric,    psychological    and   medical    science  has    to   offer   for 
such    determination,    l.eo»    as    to    dangerou  =t3  ess   for   commitment,    and   as 
to   past   reconstruction   of  mental    illness  or  insanity   in    determining 
the   ultimate    issue  of  whether    the    defendant   should    be    declared   legally 
Insane   or  mentally   Incompetent.    The    solution    to    us   is    to   let   all    expert 
opinion    come    in,    subject    to    evaluation    by    the    trier  of    fact  as    to    its 
weight,    and    with    careful    probing    to    assure    that   the    Judge    or   Jury   Is 
given   much  more  mesrlngful   opinion    testimony    than   an    ultimate    Judgment 
based    upon    esoteric  asdlcal,    psychiatric   or  psychological    Jargon.    I'he 
sentencing  or   committing    Judge    can    and  must   pose  hard   questions    to    the 
expert.    He/she   can   pierce    the    expert's  opinion    to    determine    its    factual 
and    scleDtlflc    basis.    Pointed    interrogation    as    to    the    probability  of 
dangerasness   of   this   particular   committee   can    and   must    be   made   by    the 
committing    Judge.    However,    the    Judge    should  have    that    assistance.    The 
alternative   -   of  making    the    determination    (as   a  layperson)    without    the 
expert's  help   -    seems    to    us    inflntely   worse   and   far  more    destructive    to 
the   civil   liberties  and   constitutional   rights   of   the    commltteeo 

Indeed,    we   are   constrained    to    comment    that  our   reading  of   the 
testimony   before    the    Subcommittee    demonstrates    to    us   that    the    constitutional 
rights  of   the    defendants  and   committees  were   disappointingly  minimized 
by  most  of   those  who    testified.    We  acknowledge   that    emphasis  was  placed 
upon    their  rights  In    the    testimony  on    August  12,   19B2,    of  James   ?. 
Hewitt,    ?ederal   Public   Defender,    of  Bruce  J.    Bnnls  on    that    same    date, 
of  Professor  Peter  irenella  of   Bi  ston   University   School    of  Law,    and 
of  Hot^.    Ger'ls   Bard   TJoflat,    Circuit   Judge,    of   the   Eleventh  Circuit 
Court. ,t)f  AT-psais,  .    "~^-. 

^ofessor  Arenella   expressed  our  own   views  admirably    (Mlmeo, 
August   12,    1932,    p.    14): 
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"Unfortunately,   mental  health   professionals  lack  the 
expertise   to    predict   future   dangerousness  with  any  degree  of 
rellablllt7.   Moreover   there    Is  considerable   disagreement   within 
the   profession    as   to   the   prospects  of   'curlne'    severely   disabled 
Individuals.    Releasing   Insanity  acqulttees   poses  a  clear  risk 
to   our   safety   because    some  of  them   will   commit  crimes  again.   But 
what    Is    the   magnitude   of   this   risk?     The    little    empirical 
evidence  available   suggests   that   very  few  of  those   released 
commit   serious   crimes  again.   How  does   this   risk  compare    to    the 
one  we   take   as  a    society  when   we  release  a    dangerous  criminal 
who   has   completed  his   sentence?     And    finally  what  alternative 
do   we  have   apart    from   prevntlve  detention    when  mental  health 
professionals   and   the    court   supervising  the    commitment  have 
concluded    that   there    is  no   mental  health  or  public   safety 
Justification    for   continued   confinement? 

"These   are    troubling  questions   which   the   criminal  law 
managed    to    duck  until    the  liberalization  of  civil    commiTment 
laws,    I    believe   one's  answer   to    them   depends  upon   how  much 
Individual    freedom    you   are  willing   to   surrender   to    the    state 
to    promote    the   law*    s   social    control    function.    The   danger  posed 
by   releasing   insanity  accJittees  after  a   suitable   period  of 
treatment  is  not    substantial   because  very    few  of   them  will 
commit   serious   crimes  again.    To   prevent   these   crimes   from 
occurring,      we  would  have    to   adopt  a   system   of  preventive 
detention    that   would    confine  many  individuals   who    could  have 
made  a   successful    and   peaceful   readjustment    to   thecommuni ty. 
It  does  not   seem   like   a   fair  balance." 

We  saall  deal  later  with  the  important  testimony  of  Judge 
TJoflat,  He  posed  the  essential  question  with  charactsrlstic 
vigor   (Mlmeo, August  12,   1982,    pp.  "7-8): 

"I  guess  what  all    these   considerations  amoum;     to    Is    the 
following   rhetorical   questionrReviston  of   the    Federal 
Insanity   dfense  —    then   what?  Historically   the  practice   of 
allowing  defendants   to   plead   Insanity  as  a   defense    evolved   as  a 
civil'-zed   conclusion    that   the   government    should  not   punish 
a  person   for  committing  an  offense   which,    due   to   his  mental 
condition,  he  could  not  realize  was  wrong.    Similarly,   a 
conclaslon  was  reached    that  a  government    should   attempt  not 
only   to  protect   society   from   dangerous  individuals   but  also 
*must    embrace    the    idea  of  rehabilitation   and   training... 
In   recent  years,    we  have   been    trying  to   change   our   thinking 
in   order  to    de-emphasize  punishment   and    emphasize   educ-tion 
and    correction.'    Chief  Justllce   Ifarren   E.    Burger,    Annual   Address 
to    the  American   Bar  Association    (1970).    This  policy  has  roots 
in    oo~3titutional    soil, as   vas  clarly   stated    by  a  unanimous 
Supreme   Court  in   Jackson   v.   Indiana,   406   U.S.   715,    at  715: 

At    The    least,    due   process   requires    that    the   nature    ana 
3uraxion   of  commitment  bear   some   reasonable  relation    to    the 
purpose   for  which    the    individual    is  committed,*' 
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*In    short,    I    wjuld    emphasize    to    the    subcommittee 
That    >rtiat   we    do    with   people    is   different    than    the    Jur/ 
question    of  legal    culDabllity.    That   Is   why   I   asked    the 
question,    'then    >rtiat?*    It    is   clear.    In  my  mind   at  least, 
that   we  must   provide    appropriate    treatment    for  them. 
Otherwise,    revision   of   the   insanity   defense   would   be   a 
mockery." 

We  regard    the    compassionate   and   wise   views  of  Professor  Arenella 
and    Judge    'rjoflat    as   represacting    the    eplxome   oi    sound  legal    viewpoint 
toward    These    difficult   questions.    They  musx   be   balanced   against      the 
views    expressed   by    the    panel   of   the   American   Psychiatric   Association. 

We   emphasize  our  great  respect   for    the  members  of    ih-i   panel. 
We  do  not  have   a  raady-aade   solution   for   the  problgm  of  dangerousness 
we   are  now   discussing.    We   are    fully   aware    of  our  limitations.    Va    stress, 
however,    that    tie   psychiatrists  admit    equally  readily   that   they   too 
do    mt  have    the   answers.    And    we    do    detect   a   difference   in    approach 
between   attorneys    and    Judges,    concerned    about    full    protection   of 
constitutional    rights   and    civil   liberties,    and   psychiatrists   and 
psychologists   who   must   bear   th;    frontline   rssponsibili ty  of   treating 
and    caring   adequately    for    those   who    are   conaitted    and    who    are    being 
aslced      to    advise    "he    court    as    to    whether   or  cot    3   particular   coaaittee 
merits   release  wi-hout    undue   danger    to    the    gener^.  conaunity.    We   are 
afraid    that   Inrpllcit    In    their   guarded    approach   Is    a    type  of 
over-d ef enaiven ess   and    a   willingness    to    keep  more    committees    in    the 
mental    institution    than    the   poor   predictability  of   d=ngerou  ?n  ess  might 
Justify   statistically. 

Ws   do   not   wish    to   make   undue   characterizations  of   the    implicit 
effect   of    the    tes    timony   by  members   of    the    panel.    Accoringly,    we   quote 
In    full   what    they    testified    to.    The    Subcommittee  may    draw  its   own 
conclusions    therefrom.    Once   again,    however,    we    believe    that    there    is 
an    uncertainty    expressed  here    which  mandates  much   more    time    to    be 
devoted    to   hearings   and  a   searching  exploration   by    this   Subcommittee 
of   the    best    thinking  of   both    the    psychiatric   and    the  legal      professions. 
We    believe    we   will   have    performed   a   valuable    service    for    the   members 
of    the   Subcoa:2ittee    and   of   the   Congress   by   Identifying    the    problem   as 
serious,    and    Juxtaposing    the    varying  views  of  Professor  Arenella   and 
possibly   Judge    TJoflat,    on    the   one  hand,    and    the   representatives  of   the' 
Amsrisan   Ps/cniatrlc    Association,    on    the   other, 

Th3    expended    colloquy    to    '/(hich   we  have   reference   commenced 
Immeilatoly   af-er    the    testimonv  of  Joel    Klein,    Esq.,    previously 
quoted.       ('r75-l304    to    T80-1374): 
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"DR.    HOTH.    One   of   the    fal3e   analogies   '.mlch  has   recentl/ 
arisen    and  I   recently  had  a   discussion  on    this   with  Dr.   Hal  em 
Shah   who    Is  iny  mentor  and   a  very   knowledgeable   person.    I  have 
to   manage  very  violent   patients  who    threaten    to   kill  other 
people   at  our  hospital   and    they  aren't   criminals  and    xhey   are 
being    treated   by  us   and   I  have    to   manage    those   people.    I    don*t 
sit  abstractly  and  make  predictions   over  what   Is  going   to   occur 
over   the   next  10  years.    I  manage    the    case.    By   that  I  me-in   I 
make   decisions  on  a   dally  basis,  how  much  monitoring,   how  many 
telephone   calls?  Tftiere   are   the   relatives?     When    did  I    sea   this 
guy  last?      Add  I  maintain   a  net  of   surveillance   with   is   predicated 
on    some    therapeutical  motion  ^slc,    "no tlon"  _?/,    but  predicated 
on   preventing  harm. 

*A  nd    the   Idea   tk=.t    at   a  hearing  one   addresses   these 
ling-term    predictions  which  are  not  very   successful,    rather 
than   organizing  our   thinking  about   what  needs    to    be   done   to 
maintain    safety  and    to   accoapllsh    treatment,    that   Is  why 
certainly   3:31   of    the    studies    show    that    the    most    Important 
thing    Is  not   even   what  goes  on    In    the   hospital.    It   is  much 
!Jore    important  what  level   of  parole   surveillance    is  maintained 
and  trtiat   contact  Is  kept  with    these   people. 

"Bven    the    studies   in    tne    criminal    Justice   system    suggest 
the    same    thing.    We  have    that    same    theory   In   Patuxent.    They   managed 
to   reduce    their  recidivism    to   36   percent. 

•♦Mr.   MCCOLLUM.    Some  of   these    bills  have    that? 

"Dr.    ROTHI    That   Is   critical,    absolutely  because  you  have 
to    put   a    hold  on    these    people   because  you  have   motivated    them 
for   treatment   and    some  of  them,    for    example,    will   be  of  greater 
dqnger    if   they    stop    taking   their  medications. 

"    ^Therefore,    someone  has   to   know  when    they  are   taking   It. 

*3r.    S-rcy^.    Well,    first  of  all,   let  me    Just  make   It  clear 
what  we  are   talking  about    row.    This   is    the    same  recommendation 
I  made    to    the    Senate,    that   Is    that   we  not  go    the   direction 
of  guilty,    bu-  mentally  111   or  guilty   but   insane,    but   that   a 
person    zn.3.-   is   found  not  guilty  by  reason  of   Insanity  be   given 
some   sorT  of   fixed   sentence  with   the  possibility  of  paroleo    I 
taink   iiiere   are   advantages   to    that,    but   they  are    certainly 
subtle  advantages. 

*53w,    the   question   you   just   asked   I    find   very   troubling, 
I    think   that    if  we   don't  have    psychiatrist''  testimony  on 
d^ng  jro'Jsn  ess   and   a   person  like  Hinckley  now   is   entitled    to    a 
hearing    every   six  months  on   his  release.   He   is    going   to    come   In. 
What    is    the    Judge    going    to    based  his    Judgment    on?    What    is   the 
stTtute    that  he   is   following   as  Hlcnckley   comes    each    six    months 
and    says  how  I  have   behaved   in    the  hospitals,    there   are  no 
incident   reports   about  me.    I    want    to    get  out.    How  does    the 
Judge    then    deal   with  it?  I    think  better   than    that   is   to   bite 
the    bullet   and   say   set    some   determinate    sentence   at   the  beginning. 
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"Mr,   MCCOLLDM.    ^o    you   are   In   favor  of  changing 
that   danger  but    not   in    changing  It  unless  we  go   all    the 
vaj.    In   other   words,    If  we    kept   ttie    danger   to    the 
community  as   a   standard,    70U  would  with   to  have  a   psychiatric 
ultimate  opinion    still  be   given   to   the  ffudge    to  help 
him,   otherwise   we    eliminate    it  gal  a  nd  go   to    a  determinate 
system? 

"Dr.    ST0N5:iro,    please   do  not   think   that.   I   go 
around    the    country.    I   was   the  president  of  the   .^erican 
Psychiatric   Association.   I   go  around    the    country   saying 
to   psychiatrists  when    you   are   called   In    these   hearings 
to    testify,  stay  open.    I  have    no   clinical   or  scientific 
basis  for   telling   you  whether   this  person   will   ba 
danzsrous   and   put    the    responsibility   on    the    Judge. 

"If   things  were   working  the   way  I   would  like, 
what   you    suggested    would  now  be   happening," 

e.    Cautions   Expressed    in    Virginia  Law  Review  Article: The  hesitations 

and    d*ubt3    expressed    as    to    opin!.on    testlcaony   by    the   panel    from    the 
American   PsycnLatric   Society  must,     bDwever,    ba   balanced   against 
"    fortn.  in    the    Important   article  by  Professor  Richard   J. 


These   two  mental  health    experts   drew  a  qualified   distinction 
between    testimony  by    the   pshchiatrlc  or  psychological    expert  on   a 
reconstructive  basis   as   to    the    defendant   3  insanity  or  mental 
competence  at   the   time  of   the   crime  and   predictive    testimony   as   to 
dangerousness,    particularly   as   to    enhancement   of    sentence.    Nevertheless, 
their  views  on    these    Important    issues  make   clear    that   byi  no    means 
Is    the  psychiatric   community   united   on  how  to    anproach   the  Question 
of   the    tsstlmoTiy  of  psychiatrists  or  psychologists  on    the  ultimate 
issues.      Accordingly,    our   conclusion    is    that    the    approach    reflected 
In   H.:a.    72^9   is   by  no   means  one   ^ich    is   unanimously   accented    in 
the  psyoaia-crtc  and   p3ychologic^l    professions,    wholly  apart   from  ~---.., 

the    fact    thit    =ince    the    issue    is   ultimately   a  legal    one,    not 
a   psychiatric   one,    issues   of   constitutional   law  and   of   civil   liberties 
also    urgently   require   harmonization. 

As   we  have    previously    indicated,    we   believe    that    the    views 
of  Professors   Bonnie   and    Slobogin    are   balanced   and    sound.    We   ask 
accordingly    that    the    Subcommittee    invite  one   or   both   of    these 
eminent   a::thorltles   in    this   area    to    testify   before    it.    Our   view  is 
that,    certainly   as  of  now,    a    oonvincin?   case   for   barring    exTert 
testiaory    as    to    dangerou  thss  has  not   bean    adequately  made   out.    Here 
too    we    believe    that    the    remedy  lies    in    greater   use   of  legal    and 
Judicial    -kills,    in    persistent   ouestloning  by   the    judge    and    by 
the    attorneys   present,    whether   acting  on    the   defense    side   or   the 
prosecutor's   side,    rather   than    excluding   the    testimony   of   the 
expert   with    its   possible  help,      and  leaving    the    Judge    to   make    the 
determination   of  dangerousness  on   his   or  her  own.    True,    there   may 
be    rival    views   by  opposing   psychiatrists.    That   goes    to    the    weight  of 
the    issue.    Bqua  lly    true,    the   psychiatrists   and    psychologists   know 
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more   about    the  medical,    psychiatric   and   psychological   aspects 
of  the   committee   or  defendant    than   does   the   Judge,    and  are    In  a 
position    to    give  valuable  guidance.    Their   expert  opinion   on    the 
ultimate    Issue  of  dangerousness   cannot   (and   should     ot)    be  accepted 
by   the    ;Judge    as  controlling  on   It.   It  most  certainly   should   be 
considered   as   to    the    weight  of  the    Judicial   determination    that  the 
Judge   must  make.    There   Is  no    essential    difference  here  between    this 
particular  manifestation   of   expert   testimony  and    that  faced   at  any 
other   time  where    the   trier  of  fact  must  assess   expert  opinion 
testimony   for  Its  weight, 

We  believe,   however,    that  both  with   respect   to    the   question 
of  permitting   testimony  by    experts  as   to    dangerousness  and    that   as 
to    the   ultimate   question   of   exculpation   by  reason  of  Insanity  or 
mental    defect,    the   Subcommittee    should    carefully   canslder   the 
views  of  Professors     Bonnie  and  Slobogln.    Those    views  were    summarized 
by    them   in    their   Virginia  Law  Hevlev  article   as    follows 
(60   Virginia  Law  2ev.    at  492-  495)T 

"C.   Summary 

"Ws  do  not   agree   with  Professor  Morse    that    'the 
categories  ?nd    theories  of  mental  health   science   are   at 
present   too    Imprecise  and    speculative    to   help   clarify 
legal   questions'    concerning  a  criminal    defendant's 
psychological    functioning  at   the    time  of  an   alleged 
offense.    The  categories  and    theories  of  laypersons  about 
mental   iysfurctlon   and  human   behao'lor  ™ay   draw  heavily 
on    'common    sense,'    but   they   are    also    Informed   by   super- 
stltlln,    fear   ind   popular  wisdom.    If  relevant  opinion 
testimony  by  otherwise   qualified    forensic    specialists 
Is  based  on   conceptual   models  of  description    and   explanation 
generally   accepted   and    employed   within    the    field.    It   satisfies 
the   generally  applicable  criteria   for  expert   testimoncr   even 
though    the    subject  of   the  opinion    Is    not  wholly  outside   lay 
experience    and    even    though   the   expert's  operating   theories 
have   not  been    scientifically  verified,    ^o  long  as   the 
expert   Is    sensitive    to    the   limits  of  his   specialized 
knowledge  and.    In   particular.    Is  not   permitted    to    express 
opinions  on    ultimate    issues   Involving  moral    Judgments, 
his   informed    speculation    can  help   clarify   the  alternative 
lines  of  explanation   and    thereby  assist   the   factfinder  to 
as-ess   the   plausibility   and    significance   of   the   defendant's 
claia  of  mental   abnormality. 

"Moreover,    in   the    context   of   the   reconstructive    inquiries 
of  the   criminal   law,    the    risk   that  a   Jury  will    give    undue 
weight   to    such   an    expert  opinion,    notwithstanding  any 

cautionary   instructions,    has    Deen   g  rossly   exaggerated.    If 
only    the   defense  has  offered   psychiatric    testimony,    the 
ra-ar-?l    scepticism   of   the    Juarorrs,    and    the    corrective    v^lue 
of   cross-examination,    virtually    eliminate    the   risK    that 
the   Jury  will   abdicate    its   factfinding    function   to    the 
exoerts.    If   each    side  has   its  own   witness,    expert      dominance 
Is  not    the   problem,    and    the    risk  of  confusion   can   be 
minimized    by    adequate    preparation    by   counsel    and    by  ordinary 
Ju-^icial    suDervision.    I  n    short,    we   see   little   disadvantage 
In    admitting  appropriately   restricted   opinion    testimony   by 
qualified  mental  health   professionals. 
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••Most    Important,    the    wholesale    exclusion   of   such 
testimony   would   unduly   restrict    the    defendant's  opportunity 
to    present  relevant    evidence   in  his   defense,    and    would    enhance 
the  natural    advantage   enjoyed   by    the   prosecution   on   recon- 
structive   Issues.    In    particular,    a   defendant's  opportunity 
to    carry  his    de    facto    burden   of  proving    that  he   did   not 
perceive,    believe,    expect,    or   Intend   what   a  normal   person 
would  have   under   the    same   circumstances  -   qnd    xhai  he   therefore 
lacked   the  mens  rea  required   for   th«  offense  -   is  andermlned 
by   rules  which  altogether   exclude  qualified  opinion    testimony 
or   whlchallow  such    testinony   only    if   the    expert    finds    that 
the   defendant's  abnormal    functtoning  was  attributable    to   a 
mental    disease  or   defect.    Similarly,    a  defendant's  opportunity 
to   offer  a  plausible    explanation   for  his   behavior  -   and 
thereby    to    establish   a  meaningful    casg    in    exculpation    or 
mitigation    under    tae   applicable   responsibility    doctrines  - 
would   be   restricted    severely   and   unjustifiably   by   rules    that 
exclude   Explanatory   formulations  by  qualified  mental    health 
professionals, 

"^jttsther   it  would    be    unfair   to    the  public    to    restrict 
the    us?  of   clinical    opinion    testimony    when    the    Sate    seelcs    to 
establish    the    predicate    for  coercive    intervsnion   or    enhanced 
punishment   is   an  altogethe  r   separate  qusstlon.    As  we   observed 
above,    the   Imprecision    of  concepts   such   as    'mental    illness'' 
and    '  dangerousn  ess,  '    and    the    speculative    quality   of    the 
inquiry,    raise  serious  questions  of  unconstitutional    vagueness 
when    they   constitute    the    sole   prediaate   of   criminal   liability, 

commlttabillty  or   signiflcanAly    enhanced   punishment.    Even 
If  we   assume    that    these   deterniratlon s   are    sufficiently   precise 
and   reliable    to    establish  a  constitutional    predlc^.te   for   the 
prescribed   intervention,    whether  commitment  or  punishment.    It 
does  not  necessarily   follow  that   the   state   should   be    permitted 
to    prove   Its   case  with   clinical   opinion    tesstimony,    even   if 
the   knowledge  of  the    expert  is   superior   to    that  of  the   layman, 

"In    the  contexts  of  civil    commitment  and   predictive 
sgntsncing  adjudlatlons,    restriction,   or    even    exclusion   of  such 
testimony  may  be  decessitated   by   the    demonstrated   tendency  of 
cli:2ic-t2ii3   to   overdlagnose  mental    Illness   and    overpredict  •■^. 

recidivism  and  of  laymen    to   give   undue  weight   to    exnert 
oplrtnion   in    such  legal   settings. 

^In  any   event,    it   is  clear   that   the    problems  associated 
■with    the   use  of   experts   in    these   contexts   are   considerably 
different   from   those    encountered   when    the   criminal   defendant 
offers   clinical    testimony  tr    support  of  a  claim  of  abnormal 
cental   functioning  at    the    time  of   the   alleged  offense.    We 
eaphasize, again,    that  our  observations   in    this    section    are 
limi-ed    to    a    single    substantive    context   -    the   reconstructive 
inquiries  of    the   criminal    process   Initiated   by    defendants   who 
claim    that    their  psychological    abnormalities  have    exculpatory 
or  mltigantlng   significance. 


718 


"Bven    In    this   context,   however,    we  are  mindful  of   the 
rlsfcs  of  confusion,    error,    and    abuse  which  accompany   clinical 
participation    In    the   legal   process,    Va  have  made   a  case  against 
evidentiary   rules   of   exclusion;    but  we  have   assumed  at    every 
point   along   the   way,    that    the   proffered    testimony   Is  offered 
by  a  qualified  orenslc   specialist  who  has  performed   a   thorough 
evaluation.  Like  Professor  Morse,    we   are    troubled   by   the  poor 
quality  of  much   clinical    testimony  which   seems   to   rely  more 
heavily  on    the   assertion   of  Aesculaplan   authority   than   on 
proven    expertise.    If   clinical    testimony.    In    the  aggregate.    Is 
to    enlighten   rather   than   confuse  or  obstruct   the   administration 
of  criminal    Justice,    the   courts  will  need    to   pay   greater  attention 
to    the  qualification   of   expert  witnesses   than    Is  now  ordinarily 
the   case.    In   doing   so,    they  can  be  much  benefited   by   the    developing 
efforts  of   the  mental  health  professions   to    clarify   the   requlraoents 
of   forensic    specialization    and    to    formalate    specific  m  e'rho  dologlcal 
and    ethical   requirements    for   the   forensic    discipline.    As  a  modest 
contribution    to    this    effort,    we   will   present.    In   Part  III, 
several    guidelines  concerning  the    forensic    evaluation   process 
based  on   oar   experience   at   the  Porenslc  Psychiatry  Clinic," 

Ultlaately,   our  position    rests   upon    the  rationale   artlcalated   by 
Chief  Justice  Warrs-   Burger  In   Parham   v.    J.R.,    442  U.S.    5o4,   609,    for 
the  Court: 

"   Although  we  acknowledge    the   fallibility  of  medical    and 
psychiatric  diagnosis...    w?      do  r;ot   accept    the  notion    that 
the   shortcomings  of   specialists   can    always   be    avoided   by 
shifting   the   decision   from   a   trained   specialist   using  the 
traditional    tools  of  medical    science   to   an    untrained    Judge 
or  administrative   hearing  officer  after  a    Judicial-type  hearing. 
Sven   after  a  hearing,    the  nonspeclaliS   decisionmaker  mast  make 
a  medical-psychiatric   decision.    Common  human    experience  and 
scholarly  opinions   suggest   that    the   supposed   protections 
of  an   adversary   proceeding   to    determine   the    appropriateness 
of  medical   decisions   for   the   commitment  and    treatment  of  mental 
and   emotional    Illness  may   be  more   illusory  than   real." 

Chief  BUHtlce  Burger's   comaents  were   given    in    the  context  of 
civil    ccmmit:3=r:t3  -wiich  ordinarily  Invol  re     pro    forma  hearings. 
A  hearing  on    "ian^erousness",    whether  it   be   with  respect   to    the  ~^ . 

original    coixi-aer:":,    or  on    the    subsequent  application    for  release 
by    the   commiTtee,   say  be    expected   to    go    f-^rther    toward   a   true   adversay- 
process.    Our   vt ew  is   that,    as    the  present   federal    evidentiary  rule 
provides  with  respect   to   all   opinion    testimony,    there    should   be  no 
arbitrary  barring  of  such   testimony,    as   a  matter  of  law,    but   the 
opinion   testinony   should   all  come  in,    subject  to    challenge    as    to    its 
wel^t. 
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testimony  as   to    the   ultimate    Issue  of  dangerousness    should  come 
in   freely,    when   provided   by  qualified    experts,    but   should   be   subjected 
to    searching   euro ss- examination   and    Judicial   Inquiry.    Part  of  the 
solution   In   our   Judgment  lies  In  harder  work  by    both   sentencing   Judges 
and  lawyers,    whether   engaged   professionally  as   defense  attom-ys  or 
as  prosecutors.      The   remedy  for   domination   of   the   cotoltment   evaluation 
process   by   psychiatrics   and   psychologists    Is  for   Judges  an-^    the 
attorneys    In    the   adversary   process  to   be   better  prepared,    to 
master   forensic   psychiatry   themselves,    and   to    subject   the  opinion 
testimony  of   the  mental   health   expert   by   searching    cross-examination 
aDd   challenge.   Here   too   we  view  the   proffered   ^solution"  of  barring 
ultimate  opinion    testimony   on    the   Issue   of   "dangerousness"   as   an 
avoidance  of   the    difficulties  Involved,    Those   difficulties  may  be 
lessened   for   the  mental   health  professional,    but   they  will  be   Increased 
for    the    sentencing    Judge.      As  with   resaect   to    all    opinion    tsstlmony, 
the    expert  has   important  Information    to    contribute.   However,    that 
expert   is  not    the   ultimate    factfinder.    The    sentencing    Judge   Is.    The 
difficulties  of  proper   evaluation  of   the  expert's  ultimate  opinion 
testimony    should  not  prevent  Its  utilization    for  such  help  as  a 
properly  prepared   sentencing   Judge    can   obtain    from   it. 

Ultimately,    the    issue  comes   down    to   one  of   due   orocess  of  law. 
The   coamitted    person   has   rights.    So    too    does    society.    Balancing    those 
potentially  opposed   rights   requires   utmost   knowledge   and   objectivity. 
Deliberate    discarding   a   valuable    tool   of  analysis   because    psychiatrists 
dislike    being  put  into    the   position   of  giving  an  opinion   on    tae   ultimate 
Issue,    or  because    there    Is   often    well-grounded   objection    to    the  manner 
In    which   untrained    (or  lazy)    Judges  may   rubberstamp    their  onlnions 
Is  a  mistake  in   our   Judgment. 
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AMERICAN  CIVIL  LIBERTIES  UNION 


WASHINGTON  OFFICE 


October  6,  1983 


Hon.  John  Conyers,  Chairman 
House  Subcommittee  on  Criminal  Justice 
2313  Rayburn  House  Office  Building 
Washington,  D.C.   20515 


Dear  Chairman  Conyers: 

On  behalf  of  the  American  Civil  Liberties  Union,  we  wish  to 
supplement  our  testimony  on  H.R.  3336,  presented  before  your 
Subcommittee  by  Professor  Susan  Herman  on  May  12,  1983. 

H.R.  3336  narrows  the  scope  of  the  insanity  defense  by 
incorporating  only  the  cognitive  test  of  insanity,  which 
determines  whether  the  defendant  understood  the  injurious  nature 
of  the  act.  For  example,  under  the  bill,  a  defendant  who  shot 
someone,  believing  that  person  was  a  tree,  could  assert  the 
insanity  defense  because,  in  that  case,  the  defendant  conceivably 
did  not  comprehend  the  wrongfulness  of  the  act.  The  volitional 
test  of  insanity,  which  determines  whether  the  defendant  was  able 
to  control  and  conform  his  or  her  behavior  to  the  requirements  to 
the  law  is  excluded  from  the  bill.  For  example,  a  defendant  who, 
due  to  mental  illness,  shot  someone  because  the  defendant 
believes  voices  told  him  to  shoot  would  be  unable  to  assert  the 
insanity  defense.   Although  the  defendant  was  unable  to  control 
his  behavior,  due  to  mental  illness,  the  bill  prohibits  this  type 
of  defendant  from  asserting  the  insanity  defense  because 
conceivably,  the  defendant  could  have  perceived  the  wrongfulness 
of  the  act,  even  though  lacking  the  will  to  stop  it. 

The  volitional  test,  which  has  traditionally  served  as  a  boundary 
between  the  criminally  responsible  and  the  mentally  ill,  is  a 
vital  element  of  the  insanity  defense.   Since  our  criminal  law 
ties  guilt  to  responsibility,  it  follows  that  a  person  should  not 
be  punished  for  actions  which  he  could  not  control.  In  our  view 
the  narrowing  of  the  insanity  defense  in  H.R.  3336  raises  serious 
questions  of  constitutional  due  process  of  law  and  cruel  and 
unusual  punishment  under  the  Fifth  and  Eighth  Amendments,  and  it 
represents  a  substantial  departure  from  the  recognized  criminal 
law  tests  for  insanity.  For  these  reasons  we  urge  that  the 
volitional  test  be  restored  in  the  bill. 
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Dear  Chairman  Conyers: 

On  behalf  of  the  American  Civil  Liberties  Union,  we  wish  to 
offer  supplemental  testimony  on  H.R.  3336,  a  bill  to  modify 
the  insanity  defense  in  the  federal  courts.   Professor  Susan 
Herman  testified   for  the  A.C.L.U.  on  the  insanity  defense 
before  your  committee  on  May  12,  1983. 

H.R.  3336  creates  a  presumption  which  shifts  the  burden  of 
proof  to  defendants,'  requiring  them  to  prove  in  commitment 
proceedings  that  there  is  no  substantial  likelihood  that 
they  will  commit  acts  of  serious  bodily  injury  against  any 
person  or  substantially  damage  property.   We  oppose  this 
section.   When  the  government  seeks  to  deprive  an  individual 
of  liberty,  the  government  generally  bears  the  burden  of 
justification.   Addington  v.  Texas.  441  U.S.  418,  423 
(1975);  O'Connor  v.  Dop^ldgpn,  422  U.S.  563,  574-76  (1975); 
Jackson  v.  Indiana,  4D6  U.S.  715,  720  (1972).   Insanity 
acquittees,  because  they  h^ve  been  absolved  frqm  criminal 
liability  because  of  their  mental  incapacity  at  the  time  of 
the  offense,  may  be  civilly  committed  only  if  the  government 
proves  by  clear  and  convincing  evidence  that  the  individual 
suffers  mental  illness  at  the  time  of  commitment  and  poses  a 
future  danger  to  himself  or  others.   See  O'Connor  v. 
Donaldson,  422  U.S.  563,  574-75 

The  presumption  in  H.R.  3336  favoring  the  prosecution  ignores 
this  general  principle.   Although  the  Supreme  Court  recently 
declined,  5-4,  to  invalidate  a  judgment  of  civil  commitment  based 
on  a  prior  verdict  of  not  guilty  by  reason  of  insanity,  Jones  v. 
United  States,  51  LW  5041  (1983),  the  general  principle  that  a 
person  cannot  be  deprived  of  liberty  without  due  process  of  law 
is  severly   strained  by  the  presumption  created  in  H.R.  3336.   As 
Justice  Brennan  points  out  in  his  dissenting  opinion  in  Jones, 
"[o]ur  precedents  in  other  commitment  contexts  are  inconsistent 
with  the  argument  that  the  mere  facts  of  past  criminal  behavior 
and  mental  illness  justify  indefinite  commitment  without  the 
benefits  of  minimum  due  process  standards  associated  with  civil 
commitment,  most  importantly  proof  of  present  mental  illness  and 
dangerousness  by  clear  and  convincing  evidence."   51  LW  at  5047. 
Put  in  another  way,  "[a]  'not  guilty  by  reason  of  insanity' 
verdict  is  backward-looking,  focusing  on  one  moment  in  the  past. 
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while  comnii  tKient  requires  a  judgment  as  to  the  present  and 
future."  Id.  at  5048.   Therefore,  as  a  matter  of  criminal  justice 
policy,  if  not  constitutional  requirement,  the  presumption  in 
H.R.  3336  should  be  eliminated  and  the  Qovernment  required  to 
prove  by  clear  and  convincing  evidence  that  civil  commitment  is 
warranted  because  the  defendant  is  both  mentally  ill  and 
dangerous . 

H.R.  3336  further  adopts  a  preponderance  of  the  evidence  standard 
in  insanity  acquitees'  commitment  proceedings  rather  than  the 
clear  and  convincing  evidence  standard  used  in  civil  commitment 
proceedings.   Confining  individuals  based  on  the  preponderance 
standard  denies  insanity  acquitees  equal  protection  of  the  law, 
by  treating  them  differently  from  other  mentally  ill  persons. 

We  recognize  that  in  the  Jones  case  the  Court  held  that  the  clear 
and  convincing  standard  v/as  not  constitutionally  required  in 
insanity  proceedings.   Stating  that  the  governm.ent  should  not  be 
forced  to  relitigate  the  criminal  trial  issue  of  the  acquitee's 
sanity  in  commitment  proceedings,  the  5-4  majority  in  Jones  held 
the  government  had  a  legitimate  administrative  efficiency 
interest  in  denying  insanity  acquittees  the  benefit  of  the  clear 
and  convincing  evidence  standard.   51  LW  at  5055.   Nevertheless, 
whenever  involuntary  commitment  is  a  possibility,  the  government 
has  a  strong  public  policy  interest  in  accurate,  efficient 
commitment  decisions.   Id.  at  5066  (Brennan,  J.,  dissenting).   In 
Addington,  the  Court  held  that  the  government's  interest  in 
accuracy  was  best  served  by  a  requirement  that  it  bear  the  burden 
of  persuasion  by  clear  and  convincing  evidence,  and  that  the 
individual's  interest   in  liberty  and  autonomy  required  the 
government  to  bear  at  least  that  burden.   Id. 

While  prior  criminal  conduct  is  a  relevant  consideration  for 
determining  the  condition  of  custodial  care,  it  does  not  provide 
an  automatic  basis  for  allowing  significant  and  arbitrary 
differences.   Benham  v.  Edwards,  678  F.  2d  511,  518  (5th   Cir. 
1982).   The  principal  individual  interest  at  stake,  freedom  from 
confinement,  is  the  same  for  an  insanity  acquittee  and  for  a 
prospective  civil  committee.   Id.   at  524.   The  governmental 
interest  in  isolating  and  treating  a  mentally  ill  insanity 
acquittee  is  not  different  from  the  interest  in  isolating  and 
treating  a  mentally  ill  individual  who  was  initially  subjected  to 
civil  commitment  proceedings  instead  of  criminal  prosecution. 
Accordingly,  a  clear  and  convincing  evidence  standard  should  be 
adopted  in  the  bill. 

Thank  you  for  considering  our  views. 

Sincerely, 


U^UJ^^JcW 


John   Shattuck  Leslie  Jlarris 

Director  Legislative   Counsel 
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^AMEniCAN  CMLUBERTIES  UNION 


WASHINGTON  OFFICE 


October  31,  1983 


Dear  Representative: 


We  are  writing  you  concerning  H.R.  3336,  a  bill  to  modify 
the  insanity  defense  in  the  federal  courts.   This  bill 
establishes,  among  other  things,  a  special  commitment  system 
for  insanity  acquittees  in  the  federal  system. 

While  the  ACLU  generally  supports  the  thrust  of  the  bill  as 
reported  by  the  Subcommittee  on  Criminal  Justice,  there  is 
an  extremely  important  amendment  that  will  be  offered  by  the 
subcommittee  chairman  which  we  strongly  endorse.   That 
amendment  deletes  the  statutory  presumption  which  shifts  the 
burden  of  proof  to  acquittees  in  commitment  proceedings  and 
replaces  it  with  a  general  civil  standard.   Under  that 
standard,  which  has  been  endorsed  by  the  ABA  Task  Force  on 
Criminal  Justice  Mental  Health  Standards,  the  government  has 
the  burden  of  proving  that  the  acquittee  meets  the 
substantive  criteria  for  commitment  by  clear  and  convincing 
evidence. 

While  prior  criminal  conduct  is  a  relevant  consideration  for 
determining  the  conditions  of  custodial  care,  it  does  not  provide 
an  automatic  basis  for  allowing  significant  and  arbitrary 
difirerences  in  commitment  standards.   The  individual's  interest 
in  freedom  from  commitment  and  the  government's  interest  in 
isolating  and  treating  the  dangerously  mentally  ill  are  the  same 
whether  the  commitment  follows  acquittal  in  a  criminal 
prosecution  or  arises  in  a  purely  civil  context.   Thus,  it  does 
not  follow  that  the  state  needs  an  easier  evidentiary  task  at  the 
commitment  hearings  when  seeking  commitment  for  insanity 
acquittees.  In  our  view,  both  Interests  are  best  served  when  the 
government  bears  the  burden  of  proof  by  clear  and  convincing 
evidence. 

He  strongly  urge  you  to  support  the  amendment  for  reasons  set 
forth  more  fully  in  the  attached  memorandum.  Thank  you  for 
considering  our  views. 


600  Pennsylvania  Ave  .  SE 
Suite  301 

Washington.  DC  20003 
(202)  544  1681 

John  Shatlucit 
DiftECTon 

Jerry  J   Berman 
David  E  Landau 
Wade  J  Henderson 
Muriel  Morisey 

LEGISLATIVE  COUNSEL 

Hilda  Thomson 

ADMINISTRATIVE  DIHECTOfi 

Julie  A.  Steiner 

FIELD  COORDINATOR 

Sally  Berman 

NEWSLETTER  EDITOR 


National  Headquarters 
1 32  West  43rd  Street 
New  York,  NY  10036 
(212)9449800 

Norman  Dorsen 

PRESIDENT 

Ira  Glasser 

EXECUTIVE  DIRECTOR 


Sincerely, 


Sincerely, 


John  Shattuck 
Director 


'O'T/c. 
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ACLU  Analysis  of  Commitment  Standards  in  H.R.  3336 

H.R.  3336  creates  a  presumption  which  shifts  the  burden  of 
proof  to  defendants,  requiring  them  to  prove  in  commitment 
proceedings  that  there  is  no  substantial  likelihood  that  they 
will  commit  acts  of  serious  bodily  injury  against  any  person  or 
substantially  damage  property.   We  oppose  this  section.   When  the 
government  seeks  to  deprive  an  individual  of  liberty,  the 
government  generally  bears  the  burden  of  justification. 
Addington  v.  TaxAS,  441  U.S.  418,  423  (1975);  O'Connor  v. 
Donaldson.  422  U.S.  563,  574-76  (1975);  Jackson  v.  Indiana>  406 
U.S.  715,  720  (1972).   Insanity  acquittees,  because  they  have 
been  absolved  from  criminal  liability  because  of  their  mental 
incapacity  at  the  time  of  the  offense,  may  be  civilly  committed 
only  if  the  government  proves  by  clear  and  convincing  evidence 
that  the  individual  suffers  mental  illness  at  the  time  of 
commitment  and  poses  a  future  danger  to  himself  or  others.   See 
O'Connor  v.  Donaldson.  422  U.S.  563,  574-75 

The  presumption  in  H.R.  3336  favoring  the  prosecution 
ignores  this  general  principle.  Although  the  Supreme  Court 
recently  declined,  5-4,  to  invalidate  a  judgment  of  civil 
commitment  based  on  a  prior  verdict  of  not  guilty  by  reason  of 
insanity,  Jsinss.   v.  United  £tatfi£r  51  LW  5041  (1983),  the  general 
principle  that  a  person  cannot  be  deprived  of  liberty  without  due 
process  of  law  is  severly  strained  by  the  presumption  created  in 
H.R.  3336.   As  Justice  Brennan  points  out  in  his  dissenting 
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opinion  in  Jones.  "[o]ur  precedents  in  other  commitment  contexts 
are  inconsistent  with  the  argument  that  the  mere  facts  of  past 
criminal  behavior  and  mental  illness  justify  indefinite 
commitment  without  the  benefits  of  minimum  due  process  standards 
associated  with  civil  commitment,  most  importantly  proof  of 
present  mental  illness  and  dangerousness  by  clear  and  convincing 
evidence."   51  LW  at  5047.   Put  in  another  way,  "(a]  'not  guilty 
by  reason  of  insanity'  verdict  is  backward-looking,  focusing  on 
one  moment  in  the  past,  while  commitment  requires  a  judgment  as 
to  the  present  and  future."  Id.  at  5048.   Therefore,  as  a  matter 
of  criminal  justice  policy,  if  not  constitutional  requirement, 
the  presumption  in  H.R.  3336  should  be  eliminated  and  the 
government  required  to  prove  by  clear  and  convincing  evidence 
that  civil  commitment  is  warranted  because  the  defendant  is  tooth 
mentally  ill  and  dangerous. 

H.R.  3336  further  adopts  a  preponderance  of  the  evidence 
standard  in  insanity  acquitees'  commitment  proceedings  rather 
than  the  clear  and  convincing  evidence  standard  used  in  civil 
commitment  proceedings.  Confining  individuals  based  on  the 
preponderance  standard  denies  insanity  acquitees  equal  protection 
of  the  law,  by  treating  them  differently  from  other  mentally  ill 
persons. 

We  recognize  that  in  the  Jones  case  the  Court  held  that  the 
clear  and  convincing  standard  was  not  constitutionally  required 
in  insanity  proceedings.   Stating  that  the  government  should  not 
be  forced  to  relitigate  the  criminal  trial  issue  of  the 
acquitee's  sanity  in  commitment  proceedings,  the  5-4  majority  in 
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Jones  held  the  government  had  a  legitimate  administrative 
efficiency  interest  in  denying  insanity  acquittees  the  benefit  of 
the  clear  and  convincing  evidence  standard.   51  LW  at  5055. 
Nevertheless,  whenever  involuntary  commitment  is  a  possibility, 
the  government  has  a  strong  public  policy  interest  in  accurate, 
efficient  commitment  decisions.   Id.  at  5066  (Brennan,  J., 
dissenting).   In  Addington.  the  Court  held  that  the  government's 
interest  in  accuracy  was  best  served  by  a  requirement  that  it 
bear  the  burden  of  persuasion  by  clear  and  convincing  evidence, 
and  that  the  individual's  interest   in  liberty  and  autonomy 
required  the  government  to  bear  at  least  that  burden.   Id- 
While  prior  criminal  conduct  is  a  relevant  consideration  for 
determining  the  condition  of  custodial  care,  it  does  not  provide 
an  automatic  basis  for  allowing  significant  and  arbitrary 
differences.   Benham  v.  Edwards.  678  F.  2d  511,  518  (5th   Cir. 
1982).   The  principal  individual  interest  at  stake,  freedom  from 
confinement,  is  the  same  for  an  insanity  acquittee  and  for  a 
prospective  civil  committee.   Id.   at  524.   The  governmental 
interest  in  isolating  and  treating  a  mentally  ill  insanity 
acquittee  is  not  different  from  the  interest  in  isolating  and 
treating  a  mentally  ill  individual  who  was  initially  subjected  to 
civil  commitment  proceedings  instead  of  criminal  prosecution. 
Accordingly,  a  clear  and  convincing  evidence  standard  should  be 
adopted  in  the  bill. 
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October  31,  1983 

TO:     Members  of  the  House  Judiciary  Committee 

FROM:    National  Alliance  for  the  Mentally  111 

RE:     H.R.3336,  a  bill  to  modify  the  insanity  defense 


As  you  know,  H.R.3336  is  scheduled  for  mark-up  by  the  full  Judiciary 
Committee  on  November  1.   The  bill  substantially  alters  the  traditional 
insanity  defense  and  revamps  commitment  procedures  after  a  verdict  of 
not  guilty  by  reason  of  insanity.   The  National  Alliance  for  the 
Mentally  111  supports  the  second  part  of  the  bill  dealing  with  commit- 
ment procedures,  including  amendments  thereto  that  will  be  offered 
during  the  mark-up.   We  are  opposed,  however,  to  the  bill's  proposed 
changes  in  the  insanity  defense. 

The  National  AMI  is  a  four-year  old  organization  consisting  of  family 
members  and  friends  of  individuals  with  severe,  long-term  and  disabling 
mental  illnesses  --  the  schizophrenias  and  affective  or  manic  depres- 
sive disorders.   We  are  a  self-help  organization,  providing  mutual 
emotional  support  to  families  struggling  with  these  dreaded  illnesses. 
We  have  245  affiliates  in  almost  every  state  in  the  country,  and  we 
are  growing  rapidly. 

Obviously,  we  have  more  than  passing  interest  in  this  legislation.   We 

have  watched  with  apprehension  the  clamor  for  change  in  the  insanity 

defense  based  on  the  myths  and  misinformation  following  the  Hinckley 

verdict.   We  agree  with  the  March  1983  report  of  the  National  Commission 
on  the  Insanity  Defense  which  said: 


These  myths  characterize  the  insanity  defense  as  an  overused 
plea,  used  for  easy  acquittal  and  to  escape  punishment,  and 
causing  major  problems  for  the  criminal  justice  system. 
These  myths  characterize  all  insanity  defendants  as  dangerous 
criminals  who  commit  random  acts  of  violence,  and  repeat  those 
acts  of  violence  after  being  in  treatment  for  only  a  short 
period  of  time. 

The  Commission  unanimously  concludes  that  these  myths 
have  no  basis  in  fact;  they  cannot  serve  as  a  justification 
for  elimination  of  the  insanity  defense  or  for  the  formulation 
of  a  new  public  policy  toward  insanity  defendants.   (p.  1, 
emphasis  added.) 


Apart  from  our  principal  concern,  the  insanity  defense,  the  bill 
contains  necessary  and  commendable  legislation  on  commitment  proce- 
dures.  However,  we  understand  the  subcommittee  chairman  will  offer 
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an-endir.ents  to  further  improve  this  portion  of  the  bill.   The  first,  on  page 
29,  deletes  or,  lines  4  and  5  "if  the  court  finds  by  the  preponderance  of 
evidence''  and  substitutes  'unless  the  government  shows  by  clear  and  con- 
vincing evidence  that  there  exists  a  ...".   Appropriate  confcrining  changes 
are  on  lines  8,  9,  and  19. 

Without  this  language,  the  bill  creates  a  statutory  presuT.ption  of  future 
dancerousness  for  persons  found  not  guilty  by  reason  of  insanity.   Clearly, 
the  governrient  should  bear  the  burden  of  proving  that  a  person  will  be 
dangerous  tomorrow  or  next  month  in  order  to  justify  civil  ccOTtiitment  today. 
The  insanity  defense  is  based  on  the  state  of  mind  of  the  accused  at  the 
time  of  the  offense,  yet  civil  corrjnitT.ent  proceedings  examine  the  defendant's 
present  and  future  characteristics.   T;.us,  civil  corjnitment  should  be  based 
on  proof  by  the  government  by  clear  and  convincing  .evidence  that  the  defen- 
dant is  inentally  ill  and  dangerous  to  the  community  at  a  future  tin;e. 

The  second  amendment  deals  with  comir.itment  procedures  (p,  25)  .   A  new 
section  will  be  offered  that  provides  authority  for  the  Attorney  General  to 
contract  wit.h  a  suiti'de  facility  operated  by  the  State  or  its  political 
subdivisions  for  the  confinement,  hospitalization,  examination  or  treatment 
of  such  persons . 

This  meets  a  clear  need,  since  so  few  federal  facilities  such  as  St.  Eliza- 
be'-h's  Hospital  exist  to  confine  insane  offenders  after  proceedings  in 
federal  courts.   It  makes  sense  to  keep,  if  possible,  the  person  to  be 
coTj7:itted  within  his  or  her  own  state  to  insure  access  by  family  meriers  and 
medical  personnel  who  know  the  offender's  medical  history. 

Returning  to  the  insanity  defense  itself  on  pages  1  &  2  of  the  bill,  the 
National  Alliance  for  the  .".entally  111  cannot  support  this  portion  of 
K.R.3336.   It  (a)  eliminates  the  "volitional"  test  for  insanity  and  (b) 
shifts  the  burden  of  proof  to  the  defendant  by  the  preponderance  of  the 
evidence. 

'We  can  support,  with  the  American  Bar  Association,  shifting  the  burden  of 
proof  to  the  defendant  by  the  preponderance  of  the  evidence,  but  only  if 
both  the  "cognitive"  and  "volitional"  tests  are  retained.   If  the  "volitional" 
IS  eliminated,  then  the  burden  of  proof  beyond  a  reasonable  doubt  should  re- 
main the  responsibility  of  the  prosecution.   We  agree  with  the  Cortjnission 
(cited  above)  that  the  changes  in  the  insanity  defense  presently  in  the  bill 
in  combination  with  one  another  constitute  a  "radical  departure  from  one  of 
the  basic  precepts  of  cur  jurisprudence...  which  has  been  a  part  of  our 
Anglo-American  justice  system  for  centuries."   (p.  30) 

The  outcry  and  general  em.otionalis.m  directed  against  the  "insanity"  defense 
has  moved  unfailingly  from  media  coverage  of  the  Hinckley  verdict  to  the 
legislatures  of  America.   The  number  of  proposed  reform.s  in  Congress  (dozens 
upon  dozens  of  bills)  and  in  the  states  in  no  way  reflects  the  magnitude  of 
the  problem.   Reliable  studies  vary  m  t.heir  statistics  but  roughly  indicate 
that  the  "insanity"  defense  is  raised  in  less  than  1.5%  of  crim.inal  cases, 
and  is  successful  in  less  than  one  out  of  ten  cases  in  which  it  is  asserted. 
One  can  hardly  avoid  the  conclusion  that  urgent  "reforms"  of  the  insanity 
defense  deflect  from  the  real  problem  --  the  unhealthy  condition  of  the 
criminal  justice  system  in  this  country. 

In  surr.Tary,  the  National  Alliance  supports  reasonable  changes  in  the  insanity 
defense.   It  can  support  shifting  the  burden  of  proving  insanity  co  the  de- 
fense by  a  preponderance  of  the  evidence.   It  can  support  reasonable  pro- 
cedures of  post  trial  civil  comr.itm.ent  and  conditional  release.   But  it 
opposes  the  elimination  of  "volitional"  test  m  tne  present  bill,  which  with 
the  "cognitive"  test  has  been  adopted  by  tne  federal  judicial  system,  a.nd  m 
one  form  or  another  by  the  majority  of  the  states. 
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The  Honorable  Peter  W.  Rodino,  Jr. 
U.S.  House  of  Representatives 
Washington,  DC  20515 

Dear  Representative: 

When  the  Judiciary  Committee  considers  HR  3336  on  November  2, 
the  National  Mental  Health  Association  and  the  National 
Association  for  Rights  Protection  and  Advocacy  urge  you  to 
consider  changes  in  three  important  areas. 

The  NMHA  is  a  nationwide,  voluntary  organization  dedicated 
to  the  promotion  of  mental  health,  prevention  of  mental 
illness  and  improved  treatment  for  mentally  ill  individuals. 
Our  600  local  chapters  and  over  one  million  volunteers 
work  for  these  goals  through  research,  education,  advocacy 
and  public  information. 

Our  overriding  concern  with  HR  3336  is  that  it  eliminates 
the  volitional  test  of  insanity  which  determines  whether 
the  defendant  was  able  to  control  and  conform  his  or  her 
behavior  to  the  requirements  of  the  law.   The  National 
Coiranisslon  on  the  Insanity  Defense,  chaired  by  former 
Senator  Birch  Bayh,  stated  that  a  proper  insanity  standard 
or  test  should  include  both  cognitive  and  volitional  elements. 
Furthermore,  all  of  the  federal  circuits  and  more  than 
half  of  the  states  currently  use  a  standard  that  includes 
both  elements. 

He  believe  that  as  long  as  the  accused  individual  carries 
the  burden  of  proving  at  trial  that  he/she  was  insane, 
then  he/she  should  be  able  to  use  the  cognitive  and  volitional 
elements  of  the  insanity  defense  standard. 

Shifting  the  burden  of  proof  to  the  defendant  minimizes  or 
eliminates  difficulties  which  have  been  perceived  in  the 
inclusion  of  the  volitional  test.   The  problem  with  the 
ALI  Model  Penal  Code  is  not  in  the  volitional  element,  but 
in  the  placing  of  the  burden  of  proof  on  the  prosecution. 
We  recognize  that  HR  3335  •does  just  that,  in  shifting  the 
burden  of  proof,  and  we  urge  that  a  further  limiting  of 
the  use  of  the  insanity  defense  by  way  of  limiting  the 
standard  is  not  necessary. 

continued  .... 
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There  are  no  data  to  support  the  conclusion  that  the  volitional 
test  is  less  sound  than  the  cognitive  test.   We  believe,  as 
eloquently  stated  by  Judge  Irving  R.  Kaufman,  in  August  1982 
New  York  Times  magazine  article,  that  both  cognitive  and 
volitional  aspects  better  conform,  "to  the  modem  view  of 
the  mind  as  a  unified  entity  whose  functioning  may  be  impaired 
in  numerous  ways." 

We  therefore  urge  that  the  Committee  amend  HR  3336  to  restore 
the  volitional  test  under  the  insanity  defense. 

Secondly,  HR  3336  requires  that  the  person  acquitted  by  reason 
of  insanity  carry  the  burden  of  proof  by  a  preponderance  of 
the  evidence  in  subsequent  commitment  proceedings.   We  believe 
that  there  should  be  no  presumption  of  dangerousness  for  the 
purposes  of  commitment  and  that  the  government  should  bear 
the  burden  of  proof,  by  clear  and  convincing  evidence,  in 
such  proceedings. 

In  its  Report,  the  National  Commission  on  the  Insanity  Defense 
said  the  following  about  presuming  dangerousness  for  the 
purposes  of  commitment: 

"The  mere  fact  of  acquittal  by  reason  of  insanity 
should  not,  in  itself,  satisfy  the  statutory  requirement 
of  a  finding  of  dangerousness." 

Quoting  from  Benham  v.  Edwards,  the  Commission  went  on  to 
note, 

"The  fact  of  the  crime  is  merely  relevant  to  the  dan- 
gerousness criteria;  it  is  not  a  finding  that  the 
dangerousness  criteria  has  been  met." 
Benham  v.  Edwards  678  F.2nd  511,  536  (5th  Circuit.  1982) 

We  agree  with  the  Commission  and  find  that,  even  if  not 
constitutionally  required,  as  a  matter  of  good  public  policy, 
the  presumption  should  be  eliminated  and  the  government  required 
to  prove  by  clear  and  convincing  evidence  that  civil  commitment 
is  warranted  because  the  defendant  is  both  mentally  ill  and 
dangerous.   Insanity  acquittees,  because  they  have  been 
absolved  from  criminal  liability  because  of  their  mental 
capacity  at  the  time  of  the  offense,  may  be  civilly  committed 
only  if  the  government  shoulders  the  same  responsibility  that 
it  does  when  seeking  to  deprive  any  mentally  ill  individual 
of  their  liberty.   With  regard  to  the  level  of  evidence 
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used  In  such  proceedings,  confining  individuals  based  on  the 
preponderance  standard  denies  insanity  acqulttees  equal 
protection  of  the  law. 

We  understand  that  an  amendment  will  be  offered  in  the 
Committee  mark-up  to  address  these  last  two  concerns,  and  we 
strongly  urge  your  support  for  that  amendment. 

We  appreciate  your  attention  to  these  issues.   In  our  opinion, 
unless  this  bill  can  be  amended  as  outlined  above,  it  should 
not  be  approved  by  the  Judiciary  Committee. 

Enclosed  for  your  information  is  a  copy  of  a  more  detailed 
position  statement  on  HR  3336,  signed  by  three  national 
organizations . 
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Leslie  Scallet 
Member  of  the  Board 
National  Association 
of  Rights  Protection 
and  Advocacy 


enclosure:   Position  Statement 
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POSITION  STATEMENT  AND  PROPOSED  AMENDMENTS  TO 
KR  3336,  A  BILL  TO  MODIFY  THE  INSANITY  DEFENSE 


The  national  organizations  listed  below  endorse  HR  535b,  exc 
for  the  five  changes  described  below.  "  ■ 


HR  3536  restricts  availability  of  the  insanity  defense  and 
revamps  commitment  procedures  after  a  verdict  of  not  guilty  by 
reason  of  insanity.   The  undersigned  organizations  suggest  five 
changes  be  made  to  this  bill,  as  follows: 

Volitional  Test 

First,  the  bill  eliminates  the  volitional  test  of  insanity 
which  determines  whether  the  defendant  was  able  to  control  and 
conform  his  or  her  behavior  to  the  requirements  of  the  law. 
This  narrowing  of  the  insanity  defense  raises  serious  questions 
of  constitutional  due  process  of  law  and  cruel  and  unusual 
punishment  under  the  Fifth  and  Eighth  .Amendments,  and  it 
represents  a  substantial  departure  from  the  recognized  criminal 
law  tests  for  insanity. 

HR  3336  incorporates  the  cognitive  test  of  insanity,  which 
determines  whether  the  defendant  understood  the  wrongful 
nature  of  the  act.   For  example,  under  the  bill,  a  defendant 
who  shot  someone,  believing  that  person  was  a  tree,  could  assert 
the  insanity  defense  because,  in  that  case,  the  defendant 
conceivably  did  not  comprehend  the  wrongfulness  of  the  act.   The 
bill,  however,  excludes  the  volitional  test  of  insanity,  which 
determines  whether  the  defendant  was  able  to  control  and 
conform  his  or  her  behavior  to  the  requirements  of  the  law.   For 
example,  a  defendant  who,  due  to  mental  illness,  shot  someone 
because  the  defendant  believes  voices  told  him  he  must  shoot 
would  be  unable  to  assert  the  insanity  defense.   Although  the 
defendant  was  unable   to  control  his  behavior,  due  to  mental 
illness,  the  bill  prohibits  this  type  of  defendant  from  as- 
serting  the  insanity  defense  because  conceivably,  the  defen- 
dant could  have  perceived  the  wrongfulness  of  the  act,  even 
though  lacking  the  will  to  stop  it.   The  volitional  test  which 
has  traditionally  served  as  a  boundary  between  the  criminally 
responsible  and  the  mentally  ill  is  a  vital  element  of  the 
insanity  defense.   Since  criminal  law  ties  guilt  to  responsi- 
bility, it  follows  that  a  person  should  not  be  punished  for 
actions  which  he  could  not  control.   Furthermore,  there  are  no 
data  to  support  the  conclusion  that  the  volitional  test  is  less 
sound  than  the  cognitive  test. 

Amendment  must  be  made  to  HR  3336  to  add  the  volitional  test  of 
insanity  under  Section  1. 
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Burden  of  Proof 

Second,  the  bill  creates  a  statutory  presumption  of  future 
dangerousness  for  persons  found  not  guilty  by  reason  of 
insanity.   We  believe  the  government  should  bear  the  burden  of 
proving  that  a  person  will  be  dangerous  in  the  future  in  order 
to  justify  civil  commitment.   Furthermore,  the  insanity  defense 
is  based  on  the  defendant's  state  of  mind  at  the  time  of  the 
offense,  but  civil  commitment  proceedings  focus  on  the  defendant's 
present  and  future  characteristics.   For  these  reasons,  civil 
commitment  should  be  based  on  the  government's  proof  by  clear 
and  convincing  evidence  that  the  defendant  is  mentally  ill  and 
a  future  danger  to  the  community. 

HR  3336  requires  defendants  to  prove  in  commitment  proceedings 
that  there  is  no  substantial  likelihood  that  they  will  commit 
acts  of  serious  bodily  injury  against  any  person  or  substant- 
ially damage  property.   We  oppose  this  section.   When  the 
government  seeks  to  deprive  an  individual  of  liberty,  the 
government   generally  bears  the  burden  of  justification. 
Addington  v.  Texas,   441  U.S.  418,  423  (1975);  O'Connor  v. 
Donaldson,  422  U.S.  563,  574-76  (1975);   Jackson  v.  Indiana, 
406  U.S.  715,  720  (1972).   Insanity  acquittees,  because  they 
have  been  absolved  from  criminal  liability  because  of  their 
mental  incapacity  at  the  time  of  the  offense,  may  be  civilly 
committed  only  if  the  government  proves  by  clear  and  convincing 
evidence  that  the  individual  suffers  mental  illness  at  the  time 
of  commitment  and  poses  a  future  danger  to  himself  or  others. 
See  O'Connor  v.  Donaldson,  422  U.S.  563,  574-75  (1975). 

The  presumption  in  HR  3336  favoring  the  prosecution  ignores  this 
general  principle.   Although  the  Supreme  Court  recently  declined 
5-4,  to  invalidate  a  judgment  of  civil  commitment  based  on  a 
prior  verdict  of  not  guilty  by  reason  of  insanity,  Jones  v  United 
States ,  51  LW  5041  (1983),  the  general  principle  that  a  person 
cannot  be  deprived  of  liberty  without  due  process  of  law  is 
severely  strained  by  the  presumption  created  in  HR  3336.   As 
Justice  Brennan  points  out  in  his  dissenting  opinion  in  Jones, 
"(o)ur  precedents  in  other  commitment  contexts  are  inconsistent 
with  the  argument  that  the  mere  facts  of  past  criminal  behavior 
and  mental  illness  justify  indefinite  commitment  without  the 
benefits  of  minimum  due  process  standards  associated  with  civil 
commitment,  most  importantly  proof  of  present  mental  illness  and 
dangerousness  by  clear  and  convincing  evidence . "   Put  in 
another  way,  "(a)  'not  guilty  by  reason  of  insanity'  verdict  is 
backward-looking,  focusing  on  one  moment  in  the  past,  while 
commitment  requires  a  judgment  as  to  the  present  and  future." 
As  a  matter  of  criminal  justice  policy,  therefore,  if  not 
constitutional  requirement,  the  presumption  in  HR  3336  should 
be  eliminated  and  the  government  required  to  prove  by  clear  and 
convincing  evidence  that  civil  commitment  is  warranted  because 
the  defendant  is  both  mentally  ill  and  dangerous. 
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Clear  and  Convincing  Standard 

Third,  HR  3336  adepts  the  preponderance  of  the  evidence  standard 
in  insanity  acquittees'  commitment  proceedings  rather  than  the 
clear  and  convincing  evidence  standard  used  in  civil  commitment 
proceedings.   Confining  individuals  based  on  the  preponderance 
standard  denies  insanity  acquittees  equal  protection  of  the  law, 
by  treating  them,  differently  from  other  mentally  ill  persons. 

However,  in  the  Jones  case,  the  Court  held  that  the  clear  and 
convincing  standard  was  not  constitutionally  required  in 
insanity  proceedings.   Stating  that  the  government  should  not  be 
forced  to  relitigate  the  criminal  trial  issue  of  the  acquittee's 
sanity  in  commitment  proceedings,  the  5-4  majority  in  Jones 
held  the  government,  had  a  legitimate  administrative  efficiency 
interest  in  denying  insanity  acquittees  the  benefit  of  the  clear 
and  convincing  evidence  standard.   51  LW  at  5055.   Nevertheless, 
whenever  involuntary  commitment  is  a  possibility,  the  government 
has  a  strong  interest  in  accurate,  efficient  commitment 
decisions.   Id.  at  5066  (Brennan,  J.,  dissenting).   In  Addington, 
the  Court  heTZ  that  the  government's  interest  in  accuracy  was 
best  served  by  a  requirement  that  it  bear  the  burden  of  per- 
suasion by  clear  and  convincing  evidence,  and  that  the 
individual's  interest  in  liberty  and  autonomy  required  the 
government  to  bear  at  least  that  burden.   Id. 

While  prior  criminal  conduct  is  a   relevant  consideration  for 
determining  the  requirement  and  condition  of  custodial  care,  it 
does  not  provide  an  automatic  basis  for  allowing  significant 
and  arbitrary  differences  as  to  the  evidence  standard.   The 
principal  individual  interest  at  stake,  freedom  from  confinement, 
is  the  same  for  an  insanity  acquittee  and  for  a  prospective 
civil  committee. 


Commitment  Procedures 

Fourth,  HR  3336  gives  states  the  option  of  accepting  custody  of 
an  acquitted  or  committed  person.    If  states  do  not  accept  such 
persons,  the  individuals  will  be  committed  to  a  federal  facility. 
We  are  opposed  to  this  procedure.   There  are  currently  only  three 
federal  facilities  for  mentally  ill  persons  and  none  for  mentally 
retarded  individuals. 

HR  3536  should  be  amended  to  require  that  the  state  accept  such 
persons,  but  provisions  should  be  made  for  the  federal  government 
to  reimburse  the  state  for  the  cost  of  care  and  treatment  of  such 
persons.   This  can  be  accomplished  through  an  amendment  to  Title 
18,  U.S.C,  4002  to  add  authorization  for  payment  for  such  care 
of  treatment  of  persons  committed  under  this  Section  of  HR  3336. 
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Use  of  Electro-Convulsive  Therapy 

Finallv,  HR  3336  authoriies  mental  competency  examinations  of 
defendants  and  treatment  prior  to  trial  to  restore  an  incompe- 
tent defendant.   The  bill  prohibits  the  use  of  psychosurgery 
on  patients  who  are  undergoing  treatment  under  this  provision. 
Additionally,  the  use  of  electro-convulsive  therapy  (ECT) 
should  also  be  prohibited  on  these  patients.   ECT  can  directly 
affect  a  patient's  memory,  and  the  use  of  such  treatment  on 
patients  who  could  later  stand  trial  would  impede  fair  judicial 
proceedings.   Section  4243  of  Chapter  313  of  Title  18,  U.S.C. 
should  be  amended  so  as  to  prohibit  both  psychosurgery  and 
electro-convulsive  therapy. 
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